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Appellants’ Opposition (“Opposition”) to the Motion to Stay the Mandate
Pending Petition for Certiorari if Rehearing En Banc is Not Granted (“Motion to
Stay”) applies the wrong legal standard and fails to address the Motion to Stay’s
key arguments. Appellees’ Motion demonstrates that under the appropriate stand-
ard—that of Rule 41(d)(2)(A)—a stay of the mandate would be appropriate, if the
Court denies Appellees’ pending En Banc Petition, in order to preserve the status
quo while Appellees seek Supreme Court review.

ARGUMENT

Appellants urge this Court to consider the Motion to Stay under a standard
that does not apply here. Under the correct standard, a stay should be granted, if
rehearing is denied. Appellants’ Opposition fails to refute that the majority opin-
ion creates a clear circuit split and presents a substantial issue of First Amendment
law that is ripe for Supreme Court review.

A.  Federal Rule of Appellate Procedure 41(d)(2)(A) Provides the Correct
Standard for Appellees’ Motion to Stay the Mandate

Appellants wrongly assert that the Motion to Stay should be considered un-
der the standard that the Supreme Court uses in determining whether to grant a mo-
tion to stay a mandate pending review of a petition for certiorari (whether four Jus-
tices would likely vote to grant the petition and five Justices likely vote to reverse).

See Opposition 1-2. That standard is contrary to the language of Rule 41, has nev-



er been adopted in this Circuit, and finds no support in the authorities cited by Ap-
pellants.

By its terms, Rule 41 sets forth the standard that governs a motion for a stay
of the mandate. The movant “must show that the certiorari petition would present
a substantial question and that there is good cause for a stay.” Fed. R. App. P.
41(d)(2)(A). Nowhere in that Rule does it require the movant to show that four
Justices are likely to vote to grant certiorari (a prediction that a court of appeals
judge could hardly be expected to make) or that five Justices are likely to vote to
reverse (a standard that no appellate court would likely find satisfied with respect
to an opinion it had just issued). The Rule does not require a court to predict it will
be reversed, but only that the petition presents a “substantial question,” and that the
preservation of the status quo establishes “good cause” to withhold the mandate.

Appellees’ reliance on the Comment to the 1994 Amendment to Rule 41 as
an attempt to import the Supreme Court’s more rigorous standard is misplaced.
The Comment notes that the 1994 amendments, which added the “substantial ques-
tion” and “good cause requirements,” were “intended to alert the parties to the fact
that a stay of the mandate is not granted automatically and to the type of showing
that needs to be made. The Supreme Court has established conditions that must be
met before it will stay a mandate.” Fed. R. App. P. 41, cmt. to 1994 Amendment

to Subdivision (b) (emphasis added). The Comment simply notes that the Supreme



Court has a standard, but does not even state what that standard is, much less indi-

cate that Rule 41 incorporated it sub silentio.*

As set forth in the Motion to Stay and below, Appellees’ Motion to Stay
demonstrates that the petition for certiorari would “present a substantial question”
and that “there is good cause for a stay.” Fed. R. App. P. 41(d)(2)(A). Appellees
need show no more.

B.  The State Does Not and Cannot Rebut that the Majority Opinion Cre-
ates a Circuit Split and Thus Presents a “Substantial Question” for Su-
preme Court Review
Appellees’ Motion to Stay establishes that the panel opinion creates a direct

conflict with the Ninth Circuit’s opinion in Conant v. Walters, 309 F.3d 629 (9th

Cir. 2002), which rejected the application of lesser First Amendment scrutiny to

restrictions on medical professionals’ speech, and struck down a California law

that interfered with doctors’ provision of medical advice to their patients. At the
very least, that conflict between the views of two courts of appeals creates a “sub-
stantial question” for Supreme Court review, especially in light of the Supreme

Court’s own recent decision in Reed v. Town of Gilbert, 135 S. Ct. 2218, 2228

(2015), which stressed that all content-based speech restrictions are subject to strict

' Appellants cite a Seventh Circuit decision adopting the Supreme Court standard,
but there is no authority indicating that this Circuit has adopted that rule. This Cir-
cuit has established, by Local Rule, a separate standard applicable to motions to
stay a mandate in direct criminal appeals, but it has otherwise made no modifica-
tions to the standard announced in Fed. R. App. P. 41(d). See 11th Cir. Rule 41-
1(a).



scrutiny (which the panel majority declined to apply), and that any purported justi-
fication for those restrictions goes only to whether strict scrutiny is satisfied.

Appellants base their Opposition on the fact that the Supreme Court recently
denied review of two other appellate decisions relating to professional speech, see
Opposition 2-3 (citing King v. Governor of N.J., 767 F.3d 216 (3d Cir. 2014), and
Stuart v. Camnitz, 774 F.3d 238 (4th Cir. 2014)), but the denial of certiorari in
those cases is inapposite. First, the denial of certiorari indicates only that the Su-
preme Court did not view those cases as appropriate candidates for review, not that
the legal questions presented were “insubstantial.”® Second, the contexts in which
those cases presented the question of what First Amendment protection is afforded
professional speech were quite different from this case. Neither King nor Stuart
upheld a law banning a form of medical care endorsed as appropriate by leading
national medical associations, much less a law that banned that practice even as to
consenting adult patients, based on the political objections of legislators and a few
patients (who could simply decline the doctor’s inquiries or advice).

In King, the Third Circuit upheld, under intermediate scrutiny, a law that
prohibits licensed counselors from engaging in sexual orientation change efforts

(SOCE) therapy with clients under 18. 767 F.3d 216. In that case, however, the

2 Just last Term, the Supreme Court denied certiorari in several cases presenting
the issue of marriage equality before finally granting review in a case from the
Sixth Circuit.



legislation was consistent with the views of several national medical associations
that SOCE counseling carried “serious’ health risks to patients and that that there
was “no credible evidence” that the counseling was effective. Id. at 238 (emphasis
added) (citing position papers from the legislative record). Moreover, the Third
Circuit stressed that the SOCE law was tailored to apply only to minors, who con-
stituted an “especially vulnerable population.” Id. at 240. By contrast, FOPA pro-
hibits physicians from acting consistent with standard medical practice recom-
mended by national medical associations, and precludes doctors from asking even
willing patients about the presence guns in their home. Moreover, whereas King
stressed the legislature’s concern for the health risks SOCE posed to unsuspecting
patients, here the legislative record reflects that the legislature was out to silence
speech by doctors because it was perceived as “political.” Thus, the fact that the
Supreme Court declined to grant certiorari in King in no way suggests that the
question presented for Supreme Court review in this case is not “substantial.”
Appellants’ reliance on the denial of certiorari in Stuart is even more sur-
prising. In Stuart, a unanimous panel of the Fourth Circuit affirmed an injunction
against a North Carolina statute that required physicians to “display and describe”
the image of a fetus during a required ultrasound for a women seeking an abortion.
774 F.3d at 242-43. The Stuart court concluded that the law was a content-based

regulation of medical professionals’ speech, and must “satisfy at least intermediate



scrutiny to survive.” Id. at 245 (emphasis added). The panel did not determine
whether strict scrutiny was warranted, because the statute failed even intermediate
scrutiny. Id. at 248. The Stuart court’s analysis in invalidating the law again
stands in stark contrast to the panel majority here: the court found impermissible
the challenged law’s “interfere[ence] with the physician’s professional judgment”
and the fact that it “compromis[ed] the doctor-patient relationship.” Id. at 250.
Because the ultrasound display law was intended “to convey not the risks and ben-
efits of the medical procedure to the patient’s own health, but rather the full weight
of the state’s moral condemnation,” it went beyond the permissible scope of regu-
lation of professional speech. Id. at 255. The majority decision here is directly to
the contrary. It upholds such state interference in the “doctor-patient relationship”
precisely because of the legislature’s own view of purportedly “political” speech.
Whereas the standard of review was not relevant in Stuart because the law failed
even intermediate scrutiny, here there is no question that application of strict scru-

tiny, as Reed suggests, would have changed the outcome. ®

* The majority’s assertion that its opinion is consistent with King and Stuart, Op.
66, is only accurate to a point. It is true that all three opinions purport to apply
some form of intermediate scrutiny to a regulation of professional speech; however,
as argued further in the En Banc Petition, the majority’s version of intermediate
scrutiny was in practice a highly permissive test. See Pet. 10-14.

6



Appellees’ petition for certiorari in this case (if rehearing is denied) would
thus present a distinct issue and procedural posture from King and Stuart. Those
cases of course did not present the question whether Reed (which was not decided
when those petitions were filed) applies in the context of professional speech, or
whether a state statute can be upheld where it targets widely accepted (and even
recommended) medical practice because of its perceived political message, when
the only “harm” is that listeners must hear that message—a harm that the Supreme
Court has consistently rejected as a basis for restricting speech. By any measure,
therefore, the denial of certiorari in King and Stuart is wholly irrelevant to this
Court’s consideration of this Motion for Stay.

C. Good Cause Exists for a Stay of the Mandate, and the State Does Not
Demonstrate Otherwise

As set forth above, Appellees need only show that “good cause” exists for a
stay of the mandate. See Fed. R. App. P. 41(d)(2)(A). But even if Appellees were
required to show they would suffer irreparable harm absent a stay, they plainly
could meet that burden. In the context of a request for an injunction, it is “well es-
tablished that ‘[t]he loss of First Amendment freedoms, for even minimal periods
of time, unquestionably constitutes irreparable injury.”” KH Outdoor, LLC v. City
of Trussville, 458 F.3d 1261, 1271-72 (11th Cir. 2006) (alteration in original)
(quoting Elrod v. Burns, 427 U.S. 347, 373 (1976) (plurality opinion)); see also

Cate v. Oldham, 707 F.2d 1176, 1188-89 (11th Cir. 1983) (same). The harm to
7



physicians’ First Amendment rights should FOPA be permitted to go into effect
will be immediate and significant. Allowing the mandate to issue would cause a
drastic shift in the status quo of medical practice in Florida. Physicians throughout
the state would either need to cease their standard practices of inquiring about their
patients’ firearm ownership status or risk disciplinary action by leaving their prac-
tice unchanged. The law does not tolerate this kind of intrusion into a party’s First
Amendment rights, even for “minimal periods of time.” KH Outdoor, 458 F.3d at
1172.

Even accepting Appellants’ argument that this Court should weigh the pro-
spective harm to physicians from permitting FOPA to go into effect against the
harm to the State or to the public from granting the stay, it is clear that such a bal-
ancing test weighs wholly in Appellees’ favor. Aside from a vague assertion that
enjoining any duly enacted statute somehow inherently harms the State,* Appel-
lants offer absolutely no evidence or claim that either the State or members of the
public have been harmed in any specific way by the now multi-year injunction en-

joining enforcement of FOPA. There is no suggestion that, as a consequence of

* Curiously, for this proposition, Appellants rely on cases in which the Supreme
Court granted the requested stays pending review. See Maryland v. King, 133 S.
Ct. 1 (2012); New Motor Vehicle Bd. of Cal. v. Orrin W. Fox Co., 434 U.S. 1345
(1977). Outside of the fact that both of these cases dealt with statutes that did not
implicate First Amendment interests (King was a Fourth Amendment case and New
Motor was a Fourteenth Amendment case), in both instances, the Court’s actions
preserved rather than upended the status quo that persisted at the time.
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doctors continuing to ask about the presence of guns in the home, as they have
been free to do under the district court’s injunction, any patient has been harmed in
the slightest fashion.

Finally, and most importantly for the well-being of Florida citizens, Appel-
lants have no answer to the grave public health consequences of permitting FOPA
to go into effect. If the mandate is permitted to issue while the Supreme Court
considers the case, it will not only ensure the abridgement of doctors’ First
Amendment rights, but also that Florida residents receive far less counseling re-
garding firearm safety from their physicians. Good cause for a stay of the mandate
Is present here.

CONCLUSION

If the Court does not grant Appellees’ En Banc Petition, the mandate should
be stayed pending Appellees’ filing and disposition of a Petition for a Writ of Cer-
tiorari in the United States Supreme Court.

Respectfully submitted,

DATED: September 10, 2015 /s/ Douglas H. Hallward-Driemeier
Douglas H. Hallward-Driemeier
ROPES & GRAY LLP
700 12th Street, NW, Suite 900
Washington, D.C. 20005
Telephone: 202-508-4600

Counsel for Appellees
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