
1 
 

UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF COLUMBIA 

 

INNOVATOR ENTERPRISES, INC.,  )  
      )  
    Plaintiff, ) 
      )  
v.       )  Civil Action No. 13-0581 (JDB)  
      )  
B. TODD JONES, DIRECTOR,  )  
BUREAU OF ALCOHOL, TOBACCO,  )  
FIREARMS AND EXPLOSIVES,   )  
      )  
    Defendant. ) 
 
 

PLAINTIFF’S CROSS-MOTION FOR SUMMARY JUDGMENT 
  

 Plaintiff Innovator Enterprises, Inc., by counsel, hereby respectfully moves this Court 

pursuant to Fed. R. Civ. P. 56 for an order granting summary judgment in favor of Plaintiff.  A 

Statement of Points and Authorities is submitted herewith in support of this motion.  A proposed 

Order consistent with this motion is also attached. 

 

Respectfully submitted, 

INNOVATOR ENTERPRISES, INC. 
By counsel 
 
/s/Dan M. Peterson 
Dan M. Peterson PLLC 
3925 Chain Bridge Road 
Suite 403 
Fairfax, VA 22030 
(703) 352-7276 
(703) 359-0938 (fax) 
dan@danpetersonlaw.com 
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CERTIFICATE OF SERVICE 

 
 I hereby certify that on August 27, 2013, I electronically filed the foregoing 

PLAINTIFF’S CROSS-MOTION FOR SUMMARY JUDGMENT with the Clerk of the Court 

using the CM/ECF system, which will send notification of such filing to all parties through their 

counsel. 

/s/Dan M. Peterson 
Dan M. Peterson 
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UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF COLUMBIA 

 

INNOVATOR ENTERPRISES, INC.,  )  
      )  
    Plaintiff, ) 
      )  
v.       )  Civil Action No. 13-0581 (JDB)  
      )  
B. TODD JONES, DIRECTOR,  )  
BUREAU OF ALCOHOL, TOBACCO,  )  
FIREARMS AND EXPLOSIVES,   )  
      )  
    Defendant. ) 
 
 

STATEMENT OF POINTS AND AUTHORITIES IN SUPPORT OF 
 PLAINTIFF’S CROSS- MOTION FOR SUMMARY JUDGMENT, 

AND IN OPPOSITION TO DEFENDANT’S MOTION TO DISMISS 
 OR IN THE ALTERNATIVE FOR SUMMARY JUDGMENT  

 

 Plaintiff Innovator Enterprises, Inc. (“Plaintiff” or “Innovator”) filed its Complaint in this 

action on April 26, 2013, to review the classification of its multi-chambered stabilizer brake 

(“Stabilizer Brake”) by the Bureau of Alcohol, Tobacco, Firearms, and Explosives (“ATF”).  

ATF classified the Stabilizer Brake as a “silencer” pursuant to 18 U.S.C. § 921(a)(24).  

Defendant B. Todd Jones, Director of ATF,1 filed a Motion to Dismiss or, in the Alternative, 

Motion for Summary Judgment on July 31, 2013, together with a Memorandum in Support 

(“Def. Mem.”). Defendant Jones also filed the Administrative Record and two new exhibits on 

that date.  Innovator now files its Cross Motion for Summary Judgment, and this Statement of 

Points and Authorities in support of its cross-motion, and in opposition to Defendant’s 

alternative motions to dismiss and for summary judgment. 

                                                            
1 Defendant Jones was Acting Director of ATF at the time the Complaint was filed.  He 
has since been confirmed by the Senate as Director. 
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STATEMENT OF FACTS 

 The facts in this case are undisputed.2  By letter dated August 2, 2012, Innovator 

submitted to ATF a prototype of its Stabilizer Brake, accompanied by twelve pages of technical 

drawings and photographs, and requested a Classification Decision by ATF regarding the 

Stabilizer Brake.  AR 1-13.  The letter stated that “Our design eliminates the disadvantages 

associated with traditional stabilizer brakes.  Our stabilizer brake will not only reduce recoil, but 

it will also reduce flash, muzzle rise, and will not cause an increase in the noise level 

experienced by the shooter at the rear of the firearm.” Id. at 1.  

 By letter dated September 14, 2012, the Firearms Technology Branch (“FTB”) of ATF 

responded, stating that it was classifying the Stabilizer Brake as a “silencer” within the meaning 

of 18 U.S.C. § 921(a)(24).  AR 14-17.  Section 921(a)(24) defines “firearm silencer” and 

“firearm muffler” to mean “any device for silencing, muffling, or diminishing the report of a 

portable firearm, including any combination of parts, designed or redesigned, and intended for 

use in assembling or fabricating a firearm silencer or firearm muffler, and any part intended only 

for use in such assembly or fabrication.”  Silencers are required to be registered in a national 

registry, and are taxed, under the National Firearms Act of 1934, 26 U.S.C. Ch. 53 (“NFA”).  

                                                            
2  Review is on the Administrative Record, and Plaintiff agrees with Defendant that Local 
Civil Rule 7(h)(2) applies in this case.  Def. Mem. 6.  Defendant has included with its filings two 
new exhibits (“Def. Ex. 1” and “Def. Ex. 2”) which are Standard Operating Procedures (“SOPs”) 
employed by ATF’s Firearm Technology Branch.  Plaintiff does not object to consideration of 
Def. Ex. 1 and Def. Ex. 2 on these motions.  Three exhibits that were originally to be filed with 
the Complaint as attachments, and which were referenced in the Complaint, were inadvertently 
not included when the Complaint was filed.  Defendant has supplied the first two of them as part 
of the Administrative Record. See Def. Mem. 2 n.1 and n.2.  The third attachment is a patent 
application for the Stabilizer Brake, portions of which were included in the Administrative 
Record.  It is being submitted as Cplt. Ex. 3 hereto, in order to correct its inadvertent omission at 
the time the Complaint was filed.  Counsel for Defendant has represented that Defendant has no 
objection to its inclusion as an exhibit. 
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Silencers are also regulated as “firearms” for purposes of the Gun Control Act of 1968, as 

amended, 18 U.S.C. Ch. 44 (“GCA”). 

 The FTB did not perform any testing to determine if the Stabilizer Brake actually 

silenced, muffled or diminished the report of a firearm.  AR 15.  The FTB has the capability to 

test sound impulse reduction using state of the art sound metering equipment, and has in place an 

SOP that specifies the procedures for sound impulse reduction testing for evidentiary 

examination. AR 15; Def. Ex. 2, Standard Operating Procedures, Evidence Examination of 

Firearms, 8 of 17 through 13 of 17. 

 Instead, the FTB included in the September 14 letter a list of six features that it believes 

are “consistent with” characteristics of silencers.  These are: 

 Ported inner tube(s). 

 Expansion chambers. 

 Baffles or washers which create separate expansion chambers. 

 Sound-dampening material such as foam, steel wool, and other materials. 

 End caps. 

 Encapsulators. 

AR 14.  FTB opined that the prototype Stabilizer Brake allegedly had three of those six 

characteristics (expansion chamber, ported inner tube, and end cap), and therefore classified it as 

a silencer.  AR 15.  It stated that “[our] silencer classifications are based solely upon the physical 

characteristics of the device under examination.”  AR 15.  The six characteristics listed in the 

September 14 letter are not the same characteristics that are contained in ATF’s Standard 

Operating Procedures:  Evidence Examination of Firearms, which Defendant states ATF applied 

in this case.  Def. Ex. 2, 7 of 17 through 8 of 17. 
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 This action to review ATF’s decision followed, and is filed pursuant to the 

Administrative Procedure Act, 5 U.S.C. §§551 et seq., particularly §§ 702 and 704 thereof; and 

the Declaratory Judgment Act, 28 U.S.C. § 2201(a).   

STANDARD OF REVIEW 

Under the Federal Rules of Civil Procedure, summary judgment is appropriate when the 

evidence shows “that there is no genuine issue as to any material fact and that the moving party 

is entitled to a judgment as a matter of law.”  Fed. R. Civ. P. 56(c); see Celotex Corp. v. Catrett, 

477 U.S. 317, 322-23 (1986); Association of Flight Attendants v. USAir, Inc., 24 F. 3d 1432, 

1436 (D.C. Cir. 1994). 

In review of agency actions, the questions presented to the reviewing court are all 

questions of law.  As stated in James Madison Limited v. Ludwig, 82 F.3d 1085, 1096 (D.C. Cir.  

1996), cert.  denied 519 U.S. 1077 (1997): 

Generally speaking, district courts reviewing agency action under 
the APA’s arbitrary and capricious standard do not resolve factual 
issues, but operate instead as appellate courts resolving legal 
questions.  See Marshall County Health Care Auth. v. Shalala, 988 
F.2d 1221, 1224 (D.C. Cir. 1993); 6 J. Moore Federal Practice 
¶ 56.17[3], 56-362 (1988).  
 

As described in the case of Beverly Enterprises v. Califano, 446 F. Supp. 599, 604 (D.D.C. 

1978):   

[A]s to questions of fact, the Court must determine whether, upon 
review of the record as a whole, the decision of the [agency] is 
supported by substantial evidence. [citation omitted] However, as 
to questions of law, the Court must determine whether the correct 
legal standard was applied, regardless of the evidence [citation 
omitted]. 
 

Under the standards enunciated above, the reviewing court is the ultimate arbiter of the 

law, and an agency’s misapplication of the law is not entitled to deference.  Doyle v. Brock, 821 
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F.2d 778, 782-3 n.2 (D.C. Cir. 1987) (legal question is “fully reviewable” under 5 U.S.C. § 706); 

Prill v. NLRB, 755 F.2d 941, 947 (D.C. Cir. 1985), cert. denied sub nom. Meyers Industries, 

Inc. v. Prill, 474 U.S. 948 (1985) (agency decision cannot be sustained where based on erroneous 

view of the law).   As this Court has held: 

[The agency’s] action cannot stand if it is not “true to the 
congressional mandate from which it derives authority,” . . . or is 
based on an “erroneous view of the law.” . . . Contrary to the 
[agency’s] insistence, the Court owes minimal deference to the 
agency’s interpretation of the statute. . . . Deference is appropriate 
only if the agency’s interpretation is reasonable and consistent with 
congressional intent. . . . Greater reliance on the [agency’s] 
understanding would be proper only if construction of the statute 
depended on the agency’s expertise. 
 

A.L. Labs., Inc., v. Environmental Protection Agency, 674 F. Supp. 894, 899 (D.D.C. 1987) 

(citations omitted). See Phillips Petroleum Co., v. Federal Energy Regulatory Comm’n, 792 F.2d 

1165, 1169-70 (D.C. Cir. 1986) (deference is not appropriate when agency decision is based on 

erroneous view of the law); accord, Sea-Land Serv. Inc., v. Department of Transportation, 137 

F.3d 640 (D.C. Cir. 1998). 

It is well established in this Circuit that, under the Administrative Procedure Act, an 

agency must consider the evidence on the record as a whole. Tenneco Gas v. FERC, 969 F.2d 

1187, 1214 (D.C. Cir. 1992) (observing that an agency’s failure to adequately consider relevant 

evidence “falls afoul of [the] requirement that an agency engage in reasoned decision making by 

supporting its conclusions with substantial evidence in the record,” and therefore, an agency 

“order neglectful of pertinent facts on the record must crumble for want of substantial 

evidence”). 

Courts “may not accept appellate counsel’s post hoc rationalizations for agency action,” 

but instead an agency’s order may only “be upheld, if at all, on the same basis articulated in the 
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order by the agency itself.”  KN Energy, Inc. v. FERC, 968 F.2d 1295, 1303 (D.C. Cir. 1992) 

(citations omitted); see also Biloxi Regional Medical Center v. Bowen, 835 F.2d 345, 351 n.18 

(D.C. Cir. 1987) (where the agency’s final decision did not rely on a particular factor, “it cannot 

properly be urged in support of [that] decision”). 

I. THE COMPLAINT STATES A CLAIM ON WHICH RELIEF CAN BE 
GRANTED AND SHOULD NOT BE DISMISSED. 

 
 The gravamen of the Complaint is that ATF improperly determined that the device was a 

silencer without performing any testing to determine if it actually “diminishes” the report of a 

firearm.  ATF instead relied on “evidence” which is insufficient to support its decision, did not 

even follow its own procedures in doing so, and failed to articulate a reasoned basis for its 

decision.  These defects in the agency’s Classification Letter are all discussed in Part II, below, 

regarding summary judgment. 

 Before turning to those contentions, it is necessary to discuss Defendant’s argument 

relating to his Motion to Dismiss, which is largely set forth at Def. Mem. 7-10. Defendant 

contends that the Stabilizer Brake is a silencer because Innovator has allegedly “admitted” that 

the “purpose” of the Stabilizer Brake was “for” diminishing the report of a firearm.  Def. Mem. 

7, 9. 

 Innovator has, of course, admitted no such thing.  In this regard, however, it is important 

to note as a preliminary matter that not all devices that attach to the end of a firearm barrel are 

silencers.  Indeed, most are not.  There are many types of devices that either may be attached to 

the end of a firearm barrel, or are integral to it, that are perfectly legal, that are not silencers, that 

are not regulated on the federal level, and that do not require registration or payment of a tax 

under the NFA. 
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 One common example is a muzzle brake, which is what the Stabilizer Brake is.  When a 

firearm such as a rifle is fired, it generates recoil (backward movement of the firearm into the 

shooter’s shoulder) which lengthens the recovery time for the next shot, and may be unpleasant 

or even painful to the shooter.  A muzzle brake is a device that reduces recoil, often by 

redirecting gases from combustion of the propellant.  The Merriam-Webster Unabridged 

Dictionary (online version) defines “muzzle brake” as “a device attached to the muzzle of a gun 

tube that utilizes escaping gases to reduce the force of recoil — compare COMPENSATOR.”  

The NRA Firearms Glossary, available online, defines “muzzle brake” as “An attachment to or 

integral part of the barrel intended to trap and divert expanding gasses and reduce recoil.”  

http://www.nraila.org/glossary.aspx  The Fifth Circuit, in a case involving a manufacturer of 

muzzle brakes who sold them nationwide, stated:  “A muzzle brake is a device attached to the 

muzzle (exit end) of a gun barrel to reduce perceived recoil and barrel ‘bounce’ that occurs when 

the gun is fired.”  Vais Arms, Inc. v. Vais, 383 F.3d 287, 288 n.1 (5th Cir. 2004).   Other devices 

which may attach to the end of the barrel, or be integral to it, include flash hiders, flash 

suppressors,3 compensators, and barrel ports.  These devices are widely used, are freely available 

in most states, and are not considered silencers.4 

                                                            
3  The NRA Glossary, id., defines “flash hider” or “flash suppressor” as “A muzzle 
attachment intended to reduce visible muzzle flash caused by the burning propellant.”  
“Compensator” is a term more often used for competition handgun attachments that reduce 
muzzle rise.  Porting of barrels is most frequently seen on shotguns, though it may be used on 
handguns or rifles, which also reduces muzzle rise and/or recoil.  A famous example of a ported 
barrel is the photograph of President Obama shooting a shotgun at Camp David, in which gases 
are clearly seen to be redirected upward from small holes or ports in the barrel behind the 
muzzle.  Among the many articles that include this photograph, see 
http://articles.washingtonpost.com/2013-02-02/politics/36702280_1_jay-carney-skeet-president-
obama . 
4  In fact, as noted in Innovator’s letter to ATF, a frequent drawback of muzzle brakes is 
that they increase flash and noise due to redirected gases. AR 1. 
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 A linchpin to Defendant’s argument is his claim that the purpose of the device is 

dispositive under 18 U.S.C. § 921(a)(24).  That statute defines “silencer” as “any device for 

silencing, muffling, or diminishing the report of a portable firearm, including any combination of 

parts, designed or redesigned, and intended for use in assembling or fabricating a firearm silencer 

or firearm muffler, and any part intended only for use in such assembly or fabrication.”  

Defendant has not contended that the Stabilizer Brake is a combination of parts intended for 

assembling or fabricating a firearms silencer.  Neither has he contended that the Stabilizer Brake 

actually silences (in the sense of eliminating all sound) or actually “muffles” the report of a 

firearm.5  Indeed, he passed up the opportunity to determine by sound metering testing if the 

Stabilizer Brake actually, in fact, diminishes the report of a firearm.  See discussion in Statement 

of Facts, above, and in Part II.D., below. 

 Instead, Defendant argues that the word “for” in the statute makes the purpose of the 

device dispositive in determining whether or not it is a silencer. Def. Mem. 9 (“the statute 

implicitly looks to the purpose of the device….”).  He then claims that Innovator admits that the 

purpose of the device is to “diminish” the report of a firearm.  Neither assertion is correct. 

  First, if the purpose alone is dispositive, then this case must be decided in favor of 

Innovator.  Innovator has never represented in its submission to ATF, or in its filings with this 

Court, that the purpose of the Stabilizer Brake is to silence a firearm.  Indeed, if the purpose of a 

device determined whether it is a silencer, then ATF could not classify a device as a silencer on 

grounds that it actually silenced, or muffled, or diminished the report, so long as its ostensible 

purpose was something else.  ATF itself plainly believes that actual noise reduction is not just 

relevant, but that it is the best, most conclusive evidence.  If that were not so, they would not 

                                                            
5 Defendant includes a dictionary definition of “muffle” at Def. Mem. 13 n.6, but does not 
appear to rely on it in argument. 
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have a firing range, state of the art sound metering equipment, and detailed standard operating 

procedures specifically for testing silencers.  See Def. Ex. 2, and discussion in Part II.D., below. 

 Second, has Innovator “admitted” that the purpose of the Stabilizer Brake is to diminish a 

firearm’s report?  It plainly has not.  The August 2 letter unequivocally describes it as a device to 

reduce recoil, the traditional purpose of a muzzle brake.  It does not state that its purpose is to 

reduce or diminish the firearm’s report.  To the contrary, that letter states:  

 
“As you know, stabilizer brakes operate to reduce recoil by 
redirecting the combustion gases created from discharging a 
firearm.  The disadvantages, however, are that stabilizer brakes 
often increase flash, reduce bullet velocity, and substantially 
increase the noise level experienced by the shooter.  Our design 
eliminates the disadvantages associated with traditional stabilizer 
brakes.  Our stabilizer brake will not only reduce recoil, but it will 
also reduce flash, muzzle rise, and will not cause an increase in 
the noise level experienced by the shooter at the rear of the 
firearm.” 
 

AR 1 (emphasis added).  There is no claim in the letter that the Stabilizer Brake reduces or 

diminishes the sound level overall, but only that it reduces recoil, flash, and muzzle rise, and 

“will not cause an increase in the noise level experienced by the shooter….” (emphasis added).  

Not causing an increase in noise level is not the same as diminishing the noise level.  

Furthermore, ATF did not find in its Classification Letter that the purpose of the Stabilizer Brake 

was to silence, muffle, or diminish the overall noise level of the firearm’s report.  AR 14-15.  

Instead, it found only that the Stabilizer Brake had certain physical features that are among a list 

of characteristics “consistent with those of known firearms silencers.”  See discussion in Part 

II.C., below. 

 Defendant next claims that the Complaint’s statement that the Stabilizer Brake 

“redirects” some of the sound is an admission that it is a silencer.  That contention, again, is 
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incorrect.  Defendant relies on Paragraph 8 of the Complaint, which states that the Stabilizer 

Brake “redirects” noise away from the shooter, and that the “Stabilizer Brake does not reduce 

total sound, but increases sound at the front of the rifle and decreases sound at the shooter’s 

position.”  Cplt. ¶ 8.  Three responses to Defendant’s contention are pertinent. 

 First, the statements in the Complaint are consistent with the August 2 letter, in 

comparing the effects of the Stabilizer Brake with other muzzle brakes.  As noted in the August 2 

letter, other muzzle brakes “often increase flash, reduce bullet velocity, and substantially 

increase the noise level experienced by the shooter.”  AR 1.  When compared to other muzzle 

brakes, the Stabilizer Brake redirects sound, and thereby “decreases” the increased noise level 

that would otherwise be experienced by a shooter who used a traditional muzzle brake. 

 Second, even if the Complaint were to be read to claim that sound at the shooter’s 

position is reduced below the sound level with no muzzle brake installed, the Complaint is clear 

that sound is only redirected, and that the “Stabilizer Brake does not reduce total sound.”  Cplt. ¶ 

8.6  If total sound is only partly redirected, and not reduced in total, then the report of the firearm 

is not reduced or “diminished.”  Defendant has attempted to engraft a new condition on the 

definition of “silencer,” to state that if the report is redirected to any degree, even if the total 

report is not diminished, then the device is a silencer.  But the statute does not say that 

“redirection” of sound makes a device a silencer.  Once again, ATF itself in its September 14 

                                                            
6  When FTB tests putative silencers using sound measurement equipment, its SOP directs 
the testing personnel to position the microphone at the muzzle position, not at the shooter’s 
position.  Def. Ex. 2, 9 of 17 (the tester “will position the microphone approximately 90 degrees 
from the muzzle of the firearm to optimize the sound-pressure level recordings, while 
maintaining maximum safety.”). 
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letter did not rely on “redirection” of sound to find that the Stabilizer Brake is a silencer.7  AR 

14-15. 

 Third, Defendant’s theory is inconsistent with the plain meaning of “diminish.”  

“Diminish” is defined as “to make, or make seem, smaller; reduce in size, degree, importance, 

etc.; lessen.”  Webster’s New World Dictionary of the American Language (2006) (electronic 

edition).  The Merriam-Webster Dictionary (online version) defines “diminish” as “to make less 

or cause to appear less <diminish an army's strength>.”  The key concept is that there is “less” of 

                                                            
7 Defendant’s theory that redirection of sound away from the shooter constitutes 
“diminishing” the firearm’s report is also inconsistent with the apparent rationales behind the 
requirement of federal law that silencers be controlled and registered under the NFA.  As one of 
the few scholarly articles on the silencer laws states: 
 

 The history of silencer regulation is complicated, and the 
documentation of why various provisions were passed is sparse. 
Courts that have tried to determine the legislative history of some 
of these provisions have expressed dismay at the paucity of 
information in the legislative record (U.S. v. Hall, 171 F.3d 1133, 
1139-40 (8th Cir. 1999). . . . The 1934 congressional debates [over 
what became the NFA] provide no explanation about why silencers 
were licensed. Paulson (1996:10) opines that during the Great 
Depression, poaching game was thought to be a problem and 
silencers were licensed because of this concern. . . . In 1986 
Congress adopted a 20-year enhanced sentence for crimes 
committed with a silencer–and this was increased to 30 years in 
1988. [note omitted]  Congressional debates contain no clear 
statement of reasons why the additional penalty for use of silencers 
was enacted. The House report on the legislation says little about 
silencers but describes them as “used in assassinations and contract 
murders” (U.S. Congress, 1986b: 4). 
 

P. Clark, Criminal Use of Firearm Silencers, 8 Western Criminological Review 44, 48 (2007).  
Thus, the two potential, albeit speculative, rationales for licensing silencers—preventing 
poaching, and impeding assassinations and contract murders—both depend on the silencer 
decreasing noise that is directed away from the shooter.  It is inconsistent with these rationales 
that a device would be considered a silencer because it increased the report traveling away from 
the shooter, thereby alerting third persons to potential poaching or a crime in progress, while 
decreasing the noise experienced by the shooter. 
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whatever is diminished, that the amount is “smaller,” not that it is redirected.  Common sense 

and common usage confirm this.  If a river is “redirected” by creating a new channel, the flow of 

water is not “diminished,” it is merely diverted in a different direction.  If a traffic officer or sign 

“redirects” automobile traffic, the traffic is not “diminished,” it simply takes a different route.  A 

flow limiter in a shower head “diminishes” the flow, but “redirecting” the water by pointing the 

shower head in another direction does not diminish or lessen the amount of water coming from 

it.  

 Instead, Plaintiff has affirmatively alleged in the Complaint that the “Stabilizer Brake 

does not reduce total sound . . . .”  Cplt. ¶ 8.  The submission to ATF in the August 2 letter 

contains no statement that the Stabilizer Brake reduces or diminishes a firearm’s report.  AR 1.  

Any attempt by Defendant to assert that Plaintiff “admitted” that the Stabilizer Brake is a 

silencer is contrary to the Complaint, the Administrative Record, the language of the governing 

statute, and common definitions and usage of the word “diminish.”  Accordingly, the Motion to 

Dismiss should be denied. 

II. PLAINTIFF SHOULD BE GRANTED SUMMARY JUDGMENT, AND 
SUMMARY JUDGMENT FOR THE DEFENDANT SHOULD BE DENIED. 

 
 ATF made no factual determination that the Stabilizer Brake actually reduces the report 

of a firearm, and thus its decision is not supported by substantial evidence.  ATF also failed to 

articulate a reasoned basis for its decision to classify the Stabilizer Brake as a silencer.  It 

violated its own procedures by not following the procedures set forth in Def. Ex. 2, Standard 

Operating Procedures: Evidence Examination of Firearms, which Defendant claims ATF 

follows for making “substantive determinations of what constitutes a silencer.”  Def. Mem. 15 

n.8.  For all of these reasons, ATF’s determination must be reversed, Defendant’s motion for 
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summary judgment must be denied, and Plaintiff’s motion for summary judgment should be 

granted. 

 Before considering these points, it is appropriate to first address Defendant’s contention 

that the Chevron case requires deference to ATF’s determination. 

A. Chevron does not mandate deference to the agency’s determination. 

 Defendant argues that deference to the agency’s decision is mandated by Chevron, USA, 

Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984).  Def. Mem. 11-12. That 

contention is misplaced for two reasons. 

 First, under the two-step Chevron inquiry, “At the first step, [a court] inquire[s] into 

whether Congress has directly spoken to the precise question at issue.”  Independent Ins. Agents 

of America, Inc. v. Hawke, 211 F.3d 638, 643 (D.C. Cir. 2000). “If Congress has done so, the 

inquiry is at an end; the court ‘must give effect to the unambiguously expressed intent of 

Congress.’” FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 132 (2000) (quoting 

Chevron, 467 U.S. at 843). 

 Here, the statute classifies a device as a silencer if it “diminishes” the report of a firearm.  

There can be no reasonable dispute that “diminish” means to make less or make smaller. See p. 

11, above; Def. Mem. 13.  Congress has spoken to the precise issue.  Innovator has not admitted 

that the Stabilizer Brake makes the report of a firearm “smaller” or “less.”  To determine this 

question as a factual matter, ATF has the full technical ability to measure whether a device 

diminishes the report of a firearm, and it frequently utilizes that capability.  ATF did not do so in 

this case, but that does not make the statute ambiguous. 

   Second, it is only if “the statute . . . is silent or ambiguous on the precise issue, [that the 

court] proceed[s] to the second step, where [it] will defer to the agency’s interpretation of the 
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statute if it is reasonable and consistent with the statute’s purpose.”  Independent Ins. Agents, 211 

F.3d at 643 (citation omitted).  But this is not “a case in which principles of deference to an 

agency’s interpretation come into play.”  Railway Labor Executives’ Ass’n v. National Mediation 

Bd., 29 F.3d 655, 671, amended, 38 F.3d 1224 (D.C. Cir. 1994).  “Such deference is warranted 

only when Congress has left a gap for the agency to fill pursuant to an express or implied 

‘delegation of authority to the agency.’”  Id. (quoting Chevron, 467 U.S. at 843-44).  Here, 

Congress left “no gap for the agency to fill.”  Railway Labor Executives’ Ass’n, 29 F.3d at 671. 

 Defendant contends that “In reviewing an agency’s interpretation of its authority under a 

statute it administers, the court will uphold that interpretation as long as it is a reasonable 

interpretation of the statute.” Def. Mem. 11.  That, too, is incorrect.  Under Chevron and its 

progeny, deference is accorded to an agency’s interpretation only when it takes the form of a 

regulation or formal adjudication, not simply the agency’s interpretation of a statute in informal 

guidance or for purposes of litigation.  For example, in Christensen v. Harris County, 529 U.S. 

576, 587 (2000), the Court stated: 

Here, however, we confront an interpretation contained in an 
opinion letter, not one arrived at after, for example, a formal 
adjudication or notice-and-comment rulemaking.  Interpretations 
such as those in opinion letters — like interpretations contained in 
policy statements, agency manuals, and enforcement guidelines, all 
of which lack the force of law — do not warrant Chevron-style 
deference. 
 

 Similarly, in United States v. Mead Corp., 533 U.S. 218, 226-227 (2001), 

the Court observed that: 

[A]dministrative implementation of a particular statutory provision 
qualifies for Chevron deference when it appears that Congress 
delegated authority to the agency generally to make rules carrying 
the force of law, and that the agency interpretation claiming 
deference was promulgated in the exercise of that authority. 
Delegation of such authority may be shown in a variety of ways, as 
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by an agency's power to engage in adjudication or notice-and-
comment rulemaking, or by some other indication of a comparable 
congressional intent. 
 

ATF has not contended in this case that it has the delegated power to make regulations with the 

force of law regarding the definition of “silencer, or to fill in a “gap” in the statutory definition.  

Although ATF has promulgated a definition of “firearm silencer,” 27 C.F.R. § 478.11, it repeats 

the language of the statute virtually verbatim, and does not purport to address any issue regarding 

“redirection,” which ATF raises for the first time in its Memorandum in this case. 

 In sum, the statutory definition is clear under the first step of Chevron, the agency has 

claimed no delegated authority from Congress to change the statutory definition, it has not 

attempted to “fill in” any purported gaps by formal proceedings such as rulemaking, it did not 

rely on such a “redirection” interpretation in its Classification Letter, and this Court should not 

defer to the agency’s newly announced position adopted for purposes of this litigation. 

B. ATF made no factual determination regarding whether the Stabilizer Brake 
actually diminishes the report of a firearm, and thus failed to examine the relevant 
data. 

 
   As Defendant acknowledges, the statutory definition of “silencer” is critical to 

determining whether the Stabilizer Brake is a silencer or simply a muzzle brake.  Because ATF 

made no factual determination that the Stabilizer Brake actually silences, muffles, or diminishes 

the report of a firearm, its conclusion that the Stabilizer Brake is a silencer is unsupported by 

substantial evidence, contrary to statute, arbitrary and capricious, and must be reversed. 

 As the D.C. Circuit has stated, “[t]he plain meaning of legislation should be conclusive, 

except in the ‘rare cases [in which] the literal application of a statute will produce a result 

demonstrably at odds with the intentions of the drafters[.]’”  Financial Planning Ass’n v. SEC, 

482 F.3d 481, 488 (D.C. Cir. 2007) (citations omitted).  Does the Stabilizer Brake “diminish” the 
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report of a firearm to which it is attached, as required by 18 U.S.C. § 921(a)(24)?  In classifying 

the Stabilizer Brake as a silencer, ATF did not even attempt to determine if it diminished the 

report, even though ATF had the technical means at its disposal to do so. 

 The Classification Letter states that: 

Although FTB uses state-of-the-art sound metering equipment to 
demonstrate that various items are capable of reducing the report 
of a portable firearm, these tests do not affect the classification of 
any item.  Our silencer classifications are based solely upon the 
physical characteristics of the device under examination. 
 

AR 15 (emphasis in original).  Thus, ATF admittedly had at its disposal “state of the art” sound 

metering equipment that could have been used to determine if the Stabilizer Brake actually 

diminishes the report of a firearm.  Despite this capability to make a factual determination, FTB 

declined to examine whether in fact the Stabilizer Brake met the statutory definition. 

 In New York v. EPA, 413 F.3d 3, 18 (D.C. Cir. 2005), the D.C. Circuit enunciated the 

well-known standard that agency decision-making must be based on examination of relevant 

data: 

After a "searching and careful inquiry" into the facts, Am. Trucking 
Ass'n v. EPA, 283 F.3d 355, 362 (D.C.Cir.2002), we will find [the 
agency’s] actions arbitrary and capricious if the agency has failed 
to "examine the relevant data and articulate a satisfactory 
explanation for its action, including a rational connection between 
the facts found and the choice made," Motor Vehicle Mfrs. Ass'n v. 
State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43, 103 S.Ct. 2856, 
77 L.Ed.2d 443 (1983) (internal quotation marks and citation 
omitted), or has reached a conclusion unsupported by substantial 
evidence, Ass'n of Data Processing Serv. Orgs., Inc. v. Bd. of 
Governors of the Fed. Reserve Sys., 745 F.2d 677, 683-84 
(D.C.Cir.1984). 

 

Here, the agency has unquestionably “failed to examine the relevant data,” namely, data that 

would show whether the Stabilizer Brake diminishes the report of a firearm. 
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 Instead, as discussed in Parts II.C. and II.D. below, ATF erroneously relied on several 

features of the Stabilizer Brake that it compared to a larger list of characteristics it believed to be 

“consistent with” firearms silencers, but even then it did not follow its own procedures or 

articulate a reasoned basis for its determination. 

C. ATF did not articulate a reasoned explanation in the Classification Letter to support 
its determination. 

 
 As noted, to survive judicial scrutiny the agency must have “articulated a satisfactory 

explanation for its action including a 'rational connection between the facts found and the choice 

made.' " Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43, 77 L. Ed. 

2d 443, 103 S. Ct. 2856 (1983) (quoting Burlington Truck Lines, Inc. v. United States, 371 U.S. 

156, 168, 9 L. Ed. 2d 207, 83 S. Ct. 239 (1962)).”  Sloan v. Dept. of HUD, 231 F.3d 10, 15 (D.C. 

Cir. 2000) (emphasis added). 

 After declining to conduct any test of whether the Stabilizer Brake actually diminished 

the report of a firearm, and announcing that it would instead examine only physical 

characteristics that it considered to be “consistent with” known firearms silencers, the FTB leapt 

to a conclusion that is unsupported either by data or by reasoned explanation. 

 In the September 14 letter, the FTB listed six characteristics that it considered to be 

consistent with firearms silencers:  ported inner tube(s); expansion chambers; baffles or washers 

which create separate expansion chambers; sound-dampening material such as foam, steel wool, 

and other materials; end caps; and encapsulators. AR 14. 

 The first thing to be noted about this list is that there is no support provided in either 

regulations or other authoritative sources regarding why these particular features are considered 

to be “consistent with” firearms silencers.  Indeed, FTB states that the list of characteristics is 

“not limited to” these particular features.  Thus, the criteria that FTB applies in making a 
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determination whether a device is a silencer are unknown and unsupported.8  Defendant 

attributes the list to the SOP entitled, Evidence Examination of Silencers, Def. Ex. 2, but as 

shown below the list in that document differs significantly from the list in the Classification 

Letter.  The only source cited for the list in Def. Ex. 2 is ATF’s “collective wisdom.”  Def. Mem. 

15. 

 Second, the FTB’s document entitled Standard Operating Procedures: Examination of 

Non-Evidentiary Firearms Samples is entirely silent on the subject of how samples which could 

be silencers are to be evaluated for classification purposes, and what characteristics they must 

display.  See Def. Ex. 1.  Defendant admits that “Innovator did not submit its Stabilizer Brake for 

evidence purposes, but rather for classification purposes.”  Def. Mem. 15 n.8.  Defendant further 

admits that the SOP for classification purposes “does directly address silencers,” presumably 

meaning that it does not directly address silencers, since the subject of silencers does not appear 

at all in this SOP.  In short, ATF has no written standards for classification of silencers for non-

evidentiary purposes. 

 Third, Defendant states (again, presumably for non-evidentiary classification purposes) 

that the FTB “applies the procedural steps of receiving and analyzing a putative silencer under 

the Non-Evidentiary Samples SOP, but applies the substantive determinations of what constitutes 

a silencer from the SOP entitled, Evidence Examination of Silencers,” referring to Def. Ex. 2.  

Def. Mem. 15 n.8.  However, the list enumerated in the Classification Letter differs from the lists 

of characteristics set forth in Def. Ex. 2, Evidence Examination of Silencers.  For example, 

according to Def. Ex. 2, the “external features” to be examined and documented include “front 

                                                            
8 Expansion chambers are apparently a typical feature of muzzle brakes, so the presence of 
that feature does not provide a basis for distinguishing between silencers and muzzle brakes.  
Cplt. Ex. 3 at 1. 
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end cap,” “rear end cap,” and “outer tube or body,” together with such other items as markings, 

reference material, and a “reference silencer, firearm and/or parts used from the FTB National 

Reference Collection (if available).”  Def. Ex. 2, 7 of 17.  Internal features to be examined and 

documented include “baffles,” “ported tube,” “wipes,” “bleed holes,” “expansion chambers,” and 

“baffling material,” together with reference material and reference silencer, firearm and/or parts 

as previously noted.  Def. Ex. 2, 7 of 17, 8 of 17.  These differences between the lists in Def. Ex. 

2 and the list in the Classification Letter are unexplained. 

 Fourth, the agency has also not explained how these criteria (whichever list is used) were 

employed to determine that the Stabilizer Brake is a silencer.  Depending on which list is used, 

the physical characteristics listed may be as few as six (in the Classification Letter), or as many 

as nine or more (in the Evidentiary SOP).  Does a sample have to display all of these 

characteristics to be classified as a silencer?  A majority?  Some specified number?  From which 

list?  Neither the Classification Letter nor the Evidentiary SOP specifies how the items on the 

lists are to be employed.  Instead, the Classification Letter merely notes that three of these 

characteristics are present, and then concludes that the Stabilizer Brake is automatically a 

silencer. 

 The defect in logic and explanation is obvious here.  One may conclude that if an animal 

has six characteristics (four legs, two eyes, a tail, ivory tusks, a trunk, and weighs over two tons) 

it is an elephant.  However, an animal that has only three of these characteristics (four legs, two 

eyes, and a tail) may very well not be an elephant, and may be anything from a mouse to a 

leopard. 

 Because it has not stated how the criteria are applied, the agency has not articulated a 

"rational connection between the facts found and the choice made." Burlington Truck Lines, Inc. 
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v. United States, 371 U.S. 156, 168 (1962).  It has not explained what criteria it is applying, 

where those criteria come from, or how the multiple criteria are applied to determine whether a 

particular sample “diminishes” the report of a firearm.  An administrative agency must “engage 

in reasoned decision making . . . .”  Tenneco Gas v. FERC, 969 F.2d 1187, 1214 (D.C. Cir. 

1992).  A reviewing court “may not supply a reasoned basis for the agency's action that the 

agency itself has not given . . . .”  Bowman Transportation, Inc. v. Arkansas-Best Freight System, 

Inc., 419 U.S. 281, 285-86 (1974) (citing SEC v. Chenery Corp., 332 U.S. 194, 196 (1947)).  

Here, the agency has not given a reasoned basis, and its determination must be reversed.   

D. ATF did not follow its own procedures in evaluating whether the Stabilizer Brake is 
a “silencer,” and its action is therefore arbitrary, capricious and void. 

 
 Perhaps the best explanation of why ATF does not articulate the method by which the list 

of features is to be applied is that Def. Ex. 2, Evidence Examination of Silencers, requires actual 

testing of the device to determine if it in fact diminishes the report of a firearm.  The procedures 

for testing are set forth at length in Def. Ex. 2, 8 of 17 through 13 of 17.  Those will not be 

repeated at length, but the requirements are virtually all couched in mandatory form.  The 

“Sound Impulse Reduction Testing” requirement under the heading “Function Testing,” for 

example, states that “the FEO [Firearms Enforcement Officer] will follow” the manufacturer’s 

operating procedures for the test measuring equipment.  Prior to testing, “the FEO will calibrate 

the microphone.”   The FEO “will position the microphone” at a specified angle from the muzzle.  

He “will confirm” the prior calibration after testing, and he will perform various other tasks 

relating to measuring the sound reduction.  Def. Ex. 2, 8 of 17, 9 of 17 (emphasis added). 

 Measurement of sound impulse reduction is not optional under the procedures in Def. Ex 

2.  For silencers received without a firearm, “in all instances, the FEO should attempt to test fire 

the evidence as received.”  Def. Ex. 2, 9 of 17.  “The FEO will load and fire one round of 
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ammunition to determine operability of the firearm,” and if “the silencer is determined operable, 

the FEO will perform Sound Impulse Reduction Testing with and without the silencer.”  

Furthermore, the “FEO will document the test firing results in the Report of Technical 

Examination.”  Id., 12 of 17. 

 Defendant seeks to excuse the failure to test the Stabilizer Brake by asserting that the 

“purpose” of a device determines whether it is a silencer, and sound measurement testing only 

determines its “effectiveness,” which Defendant dismisses with a reference to United States v. 

Schrum, 346 F. Supp. 537 (E.D. Va. 1972).  But Schrum provides cold comfort for Defendant.  

First, Schrum was decided before the statutory definition of “silencer” was included in 18 U.S.C. 

§ 921(a)(24).  Second, the device in question in Schrum was illicitly manufactured and tested in 

response to a request to purchase a silencer, and was “clearly designed, made, and sold as a 

silencer. . . .”  Id. at 539.  Most importantly for this case, the court distinguished between a 

silencer and a “barrel extension or a device to reduce the kick of a weapon which incidentally 

reduces the noise level.”  The court observed that “these legitimate attachments would not be 

covered by the definition of a silencer,” and that any noise reduction by these devices “is merely 

incidental to a legitimate purpose and unavoidable.”  Id.  The muzzle brake in the case at bar is 

just as legitimate as the ones referred to in Schrum. 

 ATF ignored its own procedures requiring sound testing of silencers.  Federal 

administrative agencies must follow their own procedures, and if they do not, their actions are 

void.  See, e.g., Doe v. Casey, 796 F.2d 1508, 1519 (D.C. Cir. 1986), aff'd in part and rev'd in 

part, 486 U.S. 592 (1988); Pfizer v. Heckler, 735 F.2d 1502, 1507 (D.C. Cir. 1984); 

VanderMolen v. Stetson, 571 F.2d 617, 624 (D.C. Cir. 1977).  In the case at bar, the agency 

claims that it applies the Evidentiary SOP for “substantive determinations,” but that SOP 
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requires measurement of sound reduction by very specific procedures, and those procedures were 

not followed. 

CONCLUSION 

 Because ATF made no finding that the Stabilizer Brake diminishes the report of a 

firearm, which is the relevant statutory definition, the Court should declare that the Stabilizer 

Brake is not a silencer.  Its determination that the Stabilizer Brake is a silencer is not supported 

by relevant evidence and data, and the agency has failed to offer a reasoned explanation as to 

how the facts found support its conclusion.  ATF also failed to follow its own procedures, and its 

determination is therefore void.  Accordingly, the agency’s decision must be reversed.  

Defendant’s motions must be denied, and summary judgment should be entered for Plaintiff 

declaring that the Stabilizer Brake is not a silencer.  In the alternative, the case should be 

remanded to ATF for further proceedings in accordance with law. 

 

Respectfully submitted, 

INNOVATOR ENTERPRISES, INC. 
By counsel 
 
/s/Dan M. Peterson 
Dan M. Peterson PLLC 
3925 Chain Bridge Road 
Suite 403 
Fairfax, VA 22030 
(703) 352-7276 
(703) 359-0938 (fax) 
dan@danpetersonlaw.com 
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CERTIFICATE OF SERVICE 

 
 I hereby certify that on August 27, 2013, I electronically filed the foregoing 

STATEMENT OF POINTS AND AUTHORITIES IN SUPPORT OF PLAINTIFF’S CROSS- 

 MOTION FOR SUMMARY JUDGMENT, AND IN OPPOSITION TO DEFENDANT’S 

 MOTION TO DISMISS OR IN THE ALTERNATIVE FOR SUMMARY JUDGMENT with 

the Clerk of the Court using the CM/ECF system, which will send notification of such filing to 

all parties through their counsel. 

/s/Dan M. Peterson 
Dan M. Peterson 
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UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF COLUMBIA 

 

INNOVATOR ENTERPRISES, INC.,  )  
      )  
    Plaintiff, ) 
      )  
v.       )  Civil Action No. 13-0581 (JDB)  
      )  
B. TODD JONES, DIRECTOR,  )  
BUREAU OF ALCOHOL, TOBACCO,  )  
FIREARMS AND EXPLOSIVES,   )  
      )  
    Defendant. ) 
 
 

ORDER 
 
 Upon consideration of Defendant’s Motion to Dismiss, or in the Alternative, Motion for 

Summary Judgment, Plaintiff's Cross-Motion for Summary Judgment, all oppositions and replies 

thereto, and the entire record herein, it is this ________ day of ________________, 2013,  

 ORDERED that Defendant's Motion to Dismiss and Motion for Summary Judgment be 

and they are hereby DENIED; and it is  

 FURTHER ORDERED that Plaintiff’s Cross-Motion for Summary Judgment be and it 

is hereby GRANTED; and it is 

 FURTHER ORDERED that the determination by the Defendant embodied in ATF’s 

September 14, 2012, Classification Letter is REVERSED; and it is 

 FURTHER ORDERED AND DECLARED that Innovator Enterprises’ Stabilizer 

Brake at issue in this case is determined not to be a “firearm silencer” within the definition of 18 

U.S.C. § 921(a)(24).  

      _____________________________  
      United States District Judge  

 

Case 1:13-cv-00581-JDB   Document 12-3   Filed 08/27/13   Page 1 of 2



Copies to:  
Marian L. Borum  
Assistant United States Attorney  
555 Fourth Street, N.W.  
Civil Division  
Washington, D.C. 20530 
 
Dan M. Peterson 
Dan M. Peterson PLLC 
3925 Chain Bridge Road, Suite 403  
Fairfax, Virginia 22030  

Case 1:13-cv-00581-JDB   Document 12-3   Filed 08/27/13   Page 2 of 2


	Innovator v Jones_Plaintiff's Cross-Motion for Summary Judgment - 1
	Innovator v Jones_Plaintiff's Cross-Motion for Summary Judgment - 2
	Innovator v Jones_Plaintiff's Cross-Motion for Summary Judgment - 3
	Innovator v Jones_Plaintiff's Cross-Motion for Summary Judgment - 4

