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ARGUMENT 

I. Under California law and the United States Constitution, a 

person who holds an honest and reasonable belief he must kill 

in self-defense is justified in doing so regardless of whether he 

harbors other motives as well. The requirement stated in 

CALCRIM No. 505 that the defendant act “only” because of 

that belief is therefore contrary to law. 

 Respondent largely ignores the argument and authority appellant sets 

forth in the opening brief and the authority respondent relies on does not 

support her position. On the subject of prejudice, respondent’s assertion 

that “overwhelming evidence” established appellant’s self-defense claim 

was contrived both ignores the evidence from which jurors could have 

found otherwise and vastly overstates the strength of the prosecution’s case.  

A. The issue is not forfeited. 

 Respondent claims the instructional error is forfeited, but relies on 

cases holding that a challenge to an instruction correct in law may be 

forfeited by a failure to object. (RB:21; citing, e.g. People v. Chatman 

(2006) 38 Cal.4th 72, 124-125.) To respondent’s credit, she acknowledges 

People v. Hudson (2006) 38 Cal.4th 1002, 1011-1012, which holds that the 

failure to object to an instruction which incorrectly states the law is not 

forfeited by the lack of an objection. (RB:21.) As is apparent from 

appellant’s opening brief, his claim is that CALCRIM No. 505 incorrectly 
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states the law by saying “Defendant’s belief must have been reasonable and 

he must have acted only because of that belief,” when Penal Code section 

198 imposes no requirement that the defendant act only because of fear. 

(AOB:28-29.) Thus, the instructional error is plainly cognizable. (Hudson, 

supra, at p. 1011-1012; People v. Valdez (2012) 55 Cal.4th 82, 151; Pen. 

Code, § 1259.) 

 Another reason no objection the issue is not forfeited is because, as 

respondent acknowledges, People v. Trevino (1988) 200 Cal.App.3d 874 

holds that the defendant must act only because of fear. (Id. at pp. 877-880; 

RB:22-23 [“Appellant’s claim was soundly rejected in Trevino”].) The trial 

court was bound to follow Trevino (Auto Equity Sales, Inc. v. Superior 

Court (1962) 57 Cal.2d 450, 455), and appellant was not required to make a 

futile request asking that the jury be instructed that in a manner which is 

inconsistent with Trevino. (People v. Birks (1998) 19 Cal.4th 108, 116, fn. 

6 [defendant did not forfeit issue which could not have been raised below 

because lower court was bound by decision of a higher court].) 

B. Respondent does not dispute any of the evidence and authority 

appellant presented which establishes the Legislature did not intend 

for Penal Code section 198 to limit self-defense to situations where fear 

was the defendant’s sole motive. 

Subdivision C of appellant’s argument in the opening brief musters 

17 pages of argument and authority which point to the inescapable 

conclusion that the Legislature intended the term “such fears alone” in 
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Penal Code section 198 to convey that “only reasonable fears” could justify 

a killing in self-defense, not that the defendant must have acted “only from 

fear.” (AOB:31-47.) In addition, Subdivision D of the opening brief 

discusses several early California Supreme Court and Court of Appeal 

cases which approved of self-defense instructions that are consistent with 

appellant’s reading of Penal Code section 198 and inconsistent with the 

notion that fear must be the defendant’s sole motive. (AOB:48-51; citing 

People v. Hatchett (1944) 63 Cal.App.2d 144, 156-158; People v. Emrick 

(1918) 38 Cal.App. 36; People v. Glover (1903) 141 Cal. 233, 239; People 

v. Lynch (1894) 101 Cal.229, 231.) These cases are strong evidence of the 

public understanding of Penal Code section 198 at the time of its adoption. 

(District of Columbia v. Heller (2008) 554 U.S. 570, 605 [examination of 

decisions evincing the public understanding of a legal text in the period 

after its enactment is critical to determining the text’s meaning].)  

 Respondent disputes none of this. (RB:22-26.) Under the 

circumstances one must assume that respondent’s failure to address any of 

this can only be because she has no answer. (California School Employees 

Assn. v. Santee School Dist. (1982) 129 Cal.App.3d 785, 787 [court deemed 

the failure to address an issue to be a concession].) 
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C. Because Penal Code section 198 is susceptible to more than one 

permissible construction, this court may look to extrinsic sources to 

determine the Legislature’s intent. 

 Respondent does make one argument in favor of her proposed 

construction, which is that “no true ambiguity exists” in Penal Code section 

198. (RB:26.) Respondent only cites Trevino for this point, though as 

appellant points out in the opening brief Trevino was never asked to decide 

whether Penal Code section 198 is susceptible to more than one permissible 

interpretation (Trevino, supra, 200 Cal.App.3d at pp. 878-881), and so is 

not authority for the proposition respondent suggests. (People v. Rosales 

(2005) 129 Cal.App.4th 81, 87 [“An appellate opinion is not authority for 

propositions not considered by the court”].) 

 Respondent’s argument that there is no ambiguity, unsupported by 

any relevant authority, is contrary to law. To demonstrate a statute’s 

ambiguity, a party merely needs to demonstrate that “there [is] more than 

one construction in issue which is semantically permissible, i.e., more than 

one usage which makes sense of the statutory language given the context 

and applicable rules of usage.” (City of Sacramento v. Public Employees’ 

Retirement System (1994) 22 Cal.App.4th 786, 795.)  

 Penal Code section 198 reads:  

A bare fear of the commission of any of the offenses mentioned in 

subdivisions 2 and 3 of Section 197, to prevent which homicide may be 

lawfully committed, is not sufficient to justify it. But the circumstances 
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must be sufficient to excite the fears of a reasonable person, and the 

party killing must have acted under the influence of such fears alone. 

 

 The word “such fears” is properly read as referring to the 

“reasonable” fears mentioned earlier in that sentence, so as to contrast them 

with the “bare fear” which the statute says will not justify a killing. (See 

Black's Law Dictionary (10th ed. 2014), p. 1661 [defining “such” as “That 

or those; having just been mentioned”].) And an accepted definition of 

“alone” renders that word synonymous with “only.” (Merriam-Webster 

online dictionary [http://www.merriam-webster.com/dictionary/alone] 

(viewed July 7, 2015).) Thus, in context, a permissible construction of the 

phrase “such fears alone” is that “only reasonable fears” may justify a 

killing in self-defense, meaning the statute contains an ambiguity (City of 

Sacramento v. Public Employees’ Retirement System, supra, 22 

Cal.App.4th at p. 795), and the argument and authorities set forth in the 

opening brief should lead this court to adopt appellant’s reading. 

D. Trevino and People v. Vernon (1925) 71 Cal.App. 628 do not provide 

persuasive support for respondent’s position.  

 As already mentioned, Trevino, which is the only case to engage in 

even a passing discussion of whether Penal Code section 198 requires the 

defendant be motivated only by fear, did not consider the statute’s 

ambiguity or evidence of the Legislature’s intent. (Trevino, supra, 200 

Cal.App.3d at pp. 878-881.) The opening brief explains why Trevino’s 
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cursory analysis and reliance on inapposite authority fail to support the 

conclusion that Penal Code section 198 is unambiguous or that the 

Legislature intended for a killing in self-defense to be justified only when 

the defendant acted solely from fear and no other motive. (AOB:52-53.) 

Respondent’s brief, which does no more that reprint a passage from 

Trevino, does nothing to supplement what the opinion is missing. (RB:23-

24.) 

 Vernon is of no more help to respondent, and actually provides some 

additional support for appellant’s reading. In that case, the defendant’s 

complaint had nothing to do with whether fear had to be his sole motive; he 

argued that the jury “were not given the law as to circumstances and 

appearances under which a homicide may be said to have been justified.” 

(Vernon, supra, 71 Cal.App. at p. 629 (emphasis added).) The response 

likewise made no mention of whether a defendant must be motivated solely 

by fear, the Attorney General instead argued that the instructions properly 

allowed for acquittal based on there being an apparent danger. (Id. at p. 

630.) The court’s discussion of the issue also recognized the defendant was 

complaining that by using the phrase “such fears alone” the instructions 

failed to impart, in the language the defendant requested, “that actual 

danger was unnecessary in order that a party might lawfully act upon 

appearances which would put a reasonable man in fear of peril.” (Id. at p. 
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630.) The court and parties in Vernon therefore believed that the phrase 

“such fears alone” had something to do with the sort of danger which 

would justify a killing – just as appellant suggests – and not whether fear 

had to be the defendant’s only motive.  

E. CALCRIM No. 505’s requirement that the defendant must have 

acted only because of a belief he was in imminent danger 

impermissibly infringes upon the constitutionally guaranteed right to 

self-defense. 

 In arguing the federal constitution poses no obstacle to limiting the 

right to self-defense to those who act solely from fear, respondent asserts, 

“Appellant has failed to cite any authority holding that a killing may ever 

be considered justifiable homicide where the killer acted upon a motive for 

financial gain.” (RB:26.) Presumably what respondent means to say is that 

appellant has not provided any authority for the proposition that a person 

who has no choice but to kill his assailant in self-defense is justified even if 

he acts in part out of a financial motive. There are two problems with 

respondent’ position – first, it improperly frames the issue; second, a long 

line of authority does establish that under the common law rule, all a 

defendant must show to claim self-defense is that acted out of a reasonable 

fear, not that he acted out of a reasonable fear and no other motive. 

 Respondent does not dispute appellant’s contention that the right to 

self-defense is protected as a matter of substantive due process. (AOB:54-

57; RB:26.) Respondent seeks to present the issue, though, as whether there 
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is a long-established right to kill someone in self-defense while also acting 

simultaneously from some other motive. (RB:26.) The United States 

Supreme Court has made it clear, however, that when considering a 

substantive due process claim one does not define the right in the “most 

circumscribed manner,” but instead examines the right “in its 

comprehensive sense, asking if there was a sufficient justification for 

excluding the relevant class from the right.” (Obergefell v. Hodges (2015) 

___ U.S. ___ 2015 WL 2473451, *16.) This is because substantive due 

process “forbids the government to infringe certain ‘fundamental’ liberty 

interests at all . . . unless the infringement is narrowly tailored to serve a 

compelling state interest.” (Reno v. Flores (1993) 507 U.S. 292, 301-302 

(emphasis original).) The appropriate question therefore is whether, given 

that there is a substantive due process right to self-defense, the state may 

eliminate that right when a person who has no choice but to kill in self-

defense acts in part from some less-noble motive in addition to fear. 

Even assuming intermediate rather than strict scrutiny applies, to 

pass constitutional muster, “the government's stated objective” for limiting 

the right to self-defense must be “significant, substantial, or important” and 

there must be “a reasonable fit between the challenged regulation and the 

asserted objective.” (United States v. Chovan (9th Cir. 2013) 735 F.3d 

1127, 1139.) Respondent entirely avoids addressing the second showing it 



18 

 

must make – whether the restriction would impermissibly infringe on the 

right to self-defense. (RB:26; cf. AOB:31-33, 59-60 [mentioning some of 

the problems such a restriction would present].) Respondent does argue, 

without citation to authority, that “public policy” and the Legislature’s 

interests in passing Penal Code section 190.2, subdivision (a)(1) are 

inconsistent with the notion that a mixed-motive killing could be justified. 

Respondent’s second point merely begs the question - while there is no 

question the Legislature intended that law to increase punishment for 

murder which are motivated by financial gain, this does not mean the 

Legislature intended that someone who kills in self-defense should be 

guilty of murder whenever she acted out of some other motive as well. 

Moreover, as there was no financial gain special circumstance when the 

Penal Code was enacted in 1872, it is not clear how Penal Code section 

190.2, subdivision (a)(1) could possibly reflect the Legislature’s objectives 

when it passed Penal Code section 198.  

 In addition, it is simply wrong to suggest that no authority supports 

the proposition that a killing committed in self-defense is justified 

regardless of whether the person acted from other motives in addition to 

fear. Historical articulations of the common law self-defense rule 

consistently fail to include any caveat that fear must be the defendant’s sole 

motive. (See People v. Pond (Mich. 1860) 8 Mich. 150, 1860 WL 2630, 
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*11; United States v. Wiltberger (E.D. Pa. 1819) 28 F.Cas. 727, 729-730.) 

Even more damning for respondent’s claim, authorities going back over 

150 years have explicitly held that a killing in self-defense is justified 

regardless of what other considerations motived the defendant. In Golden v. 

State (Ga. 1858) 25 Ga. 527; 1858 WL 1991, the court considered this 

principle, “too plain to need amplification.” (Id. at p. *5.) Other state 

supreme courts cite Golden approvingly on this point. (See State v. Bowyer 

(W.Va. 1957) 143 W.Va. 302, 313; State v. Rapp (Mo. 1898) 142 Mo. 443, 

44 S.W. 270, 271.) Even modern commentators reject any sole motive 

requirement. (2 LaFave, Substantive Criminal Law, (2d ed. 2003) Self-

Defense, § 10.4(c), pp. 149-150 [“if [a defendant] acts in proper self-

defense, he does not lose the defense because he acts with some less 

admirable motive in addition to that of defending himself”]; MPC § 3.04 

cmt. 2(b) & n.13, at p. 39 (Official Draft 1962) [highlighting the intentional 

omission of any “sole motivation” requirement].)  

In short, respondent has done nothing to carry her burden of showing 

that the fundamental right to self-defense can be limited to those who act 

solely from fear. (Reno, supra, 507 U.S. at pp. 301-302; Chovan, supra, 

735 F.3d at p. 1139.) 
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F. The error was prejudicial. 

 Appellant explained in the opening brief why the misinstruction on 

his only defense was an error of constitutional dimension, and respondent 

does not dispute this is the case. (AOB:60-61; RB:27.) Such errors compel 

reversal unless the state can show there is no reasonable possibility the 

error contributed to the verdict. (Chapman v. California (1967) 386 U.S. 

18, 24.) 

 Respondent’s contention that the error was harmless hinges on her 

assertion that there was “overwhelming evidence supporting the 

prosecutor’s theory that appellant’s self-defense claim was contrived, and 

that appellant placed the mallet in Brian’s hand only after his death.” 

(RB:27.) An examination of the record shows this is not the case, as 

respondent ignores the evidence which supported the defense while 

exaggerating or mischaracterizing the evidence upon which the prosecution 

relied. 

i. Respondent ignores the evidence which supported a finding appellant 

acted in self-defense. 

 Before an error can be deemed harmless beyond a reasonable doubt 

due to “overwhelming” evidence of guilt, the reviewing court must be able 

to say that the evidence established guilt “so overwhelmingly that the jury 

could not have had a reasonable doubt on the matter.” (People v. Marshall 
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(1997) 15 Cal.4th 1, 44.) This standard is not met where the evidence 

“could support a finding that defendant [was guilty], but it also is consistent 

with defendant's claim.” (People v. Haley (2004) 34 Cal.4th 283, 312; see 

People v. Riccardi (2012) 54 Cal.4th 758, 838-839 [evidence of special 

circumstance was not so overwhelming as to allow affirmance where 

reasonable contrary inferences could be drawn from the evidence].) And in 

making this determination, the defendant’s testimony must be given due 

weight. (Haley, supra, at p. 310.) [though felony murder special 

circumstance was supported by substantial evidence, instructional error was 

not harmless because the jury could have believed defendant’s testimony 

that he did not intend to kill the victim]; accord. People v. McDonald (5th 

DCA 2015) 2015 WL 3896878, p. *25 [though prosecution put forth 

sufficient evidence of defendant’s guilt, instructional error was not 

harmless where jury could have believed the defendant’s contrary claims].) 

 Appellant’s testimony, of course, supported a finding that he had no 

choice but to shoot Brian to defend himself and Raquel Perry. According to 

appellant, Brian had been leaving threatening messages and had vowed to 

physically remove Perry from the house. (4RT:1939-41.) On the morning 

of the shooting, appellant came home to see Brian holding a shortened 

hockey stick and banging on the door to the bedroom, screaming to a 

terrified Perry that, “This is strike two. The next time I come back will be 
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strike three. Get this nigger crack whore out of my house or I’m coming 

back and I’m going to take her out.” (6RT:3038, 3040.)  

That afternoon, Brian confronted appellant at the house regarding 

jewelry Cary had pawned, and left in a rage, saying it was “strike three.” 

(6RT:3062-63.) This was followed by appellant hearing the sound of a 

metal gate and a door opening, at which point he grabbed his gun for 

protection because he was in fear for himself and Perry. (6RT:3042, 3063, 

3072.) Appellant then saw Brain come through the laundry room door 

carrying a mallet. (6RT:3041, 3072-73.) Appellant had just wanted to scare 

Brian with the gun and fired only after Brian became enraged and raised the 

mallet to appellant. (6RT:3041.)  

The way appellant described the event, there would have been three 

shots fired relatively close together, then a pause during the time when he 

temporarily lost sight of Brian, who he then saw heading toward Perry, 

followed by two more shots in rapid succession, which finally brought 

Brian to the floor. (6RT:3041-45, 3047, 3064-66, 3082.) 

Appellant’s account is consistent with neighbor Clive Hoffman’s 

testimony. Hoffman said he saw Brian approach the backdoor “with 

purpose,” looking “determined,” and that Brian entered without knocking. 

(3RT:1006, 1018-19.) Shortly thereafter Hoffman heard three gunshots in 
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rapid succession, a minute of silence and then two more gunshots. 

(3RT:1007.)  

In addition to appellant’s account and Hoffman’s consistent 

testimony, the self-defense claim was further supported by evidence from 

apparently disinterested sources about Brian’s history of violence and 

threats toward both appellant and Perry. Brian’s longtime therapist Dr. 

Michael Peck diagnosed Brian as a psychopath, said Brian had repeatedly 

told him he wanted to kill both of his parents, and had admitted to beating 

up a former boyfriend and beating his own brother with a baseball bat. 

(6RT:2713, 2176-19, 2722.) Brian also told Peck more than once that he 

was going to have to get rid of Perry, whom he believed was responsible 

for spending Brian’s money. (6RT:2717.) Brian was also hospitalized in 

Glendale Memorial Hospital’s mental health unit in 2004 and again in 

2005; during those hospitalizations he made numerous threats to kill his 

parents, and only once did he follow a threat by saying he was joking. 

(5RT:2500-02, 2715-16, 2722-23.) Several people also heard Brian refer to 

Perry as either a “crack whore” or a “nigger crack whore,” as recently as 

the day before the incident. (3RT:1313-14; 4RT:1814-15; 6RT:2718.) 

Because the jury could reasonably have accepted appellant’s self-

defense claim, there is no basis to find the error harmless due to 
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“overwhelming evidence” of guilt. (Haley, supra, 34 Cal.4th at pp. 310-

312; Marshall, supra, 15 Cal.4th at p. 44.) 

ii. The evidence respondent cites in support of her argument is 

exaggerated, incomplete, and at times simply inaccurate. 

 The purported overwhelming evidence respondent says requires 

affirmance comes down to three things: 1) Esperanza Roldan’s testimony 

about what she saw and heard; 2) the medical examiner’s testimony; and 3) 

evidence of appellant’s motive. (RB:27-29.) An examination of each shows 

the evidence is not nearly as strong as respondent suggests: 

1. Roldan’s testimony 

 Roldan, who was cleaning the Chapman house when the shooting 

happened, testified that she heard a single shot, then saw Brian’s body lying 

“in a bedroom that was close to the kitchen.” (3RT:942-943, 962.) She did 

not see anything in his hands. (3RT:944, 991.) Roldan said she then ran out 

of the house, followed by Perry, and about five minutes later heard three or 

four more shots. (3RT:962, 979; 5RT:2216.) 

 Roldan’s testimony about the timing of the shots is irreconcilable 

with the testimony of neighbor Hoffman, who said he heard three shots in 

rapid succession, then a couple of minutes passed, followed by two more 

shots. (3RT:1007.) It was after these final shots that Hoffman saw Roldan 

and Perry ran out of the house. (3RT:1107-09.)  
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 Roldan also originally told officers that the last time she saw 

appellant was when he had left with Perry earlier in the day and she said 

nothing about seeing him in the house when she found Brian’s body. 

(3RT:989; 5RT:2209, 2214.) It was shortly before trial that Roldan first 

told the prosecutor and an officer that she saw appellant standing near Brian 

holding a gun. (5RT:2211, 2216-2217.) In that interview Roldan claimed 

the gun was yellow in color, when in fact it was blue steel. (3RT:1283; 

5RT:2211, 2217.) 

Roldan was also wrong about what time the shooting occurred; she 

thought it was at around 3:30 or 4:00 p.m. (3RT:942-43), but the other 

evidence established it was not until about 5:00 p.m. (3RT:1001-02, 1004, 

1274, 1278; 5RT:2434; 2506.)  

 If these discrepancies weren’t enough, there are plenty more reasons 

to believe jurors likely had less confidence in Roldan’s account than does 

respondent. An officer recalled that Roldan was upset and appeared 

“confused” after the incident. (5RT:2129, 2135.) Years later when she gave 

the interview in which she said she saw appellant with a yellow gun, an 

officer described Roldan as unfocused and unable to stay on topic. 

(5RT:2209-10.) When Roldan testified at trial, she could not remember 

having testified at the preliminary hearing and was even unsure if she 
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recognized appellant in court, though he had been her employer. (3RT:937-

939.)  

 Adding to these problems, Roldan’s account is implausible given the 

physical evidence. If she heard one shot which left Brian incapacitated on 

the floor, then it is hard to image how Brian subsequently suffered two 

grazing wounds (4RT:1905-07, 1914), or why a bullet casing was found 

under his body (4RT:1621, 1823), another casing was found underneath a 

dog bed (4RT:1621), a metal fragment was found in the dining area 

(4RT:1824), and yet more casings were found in the laundry room 

(4RT:1853). The prosecution also had no explanation for why, if Roldan’s 

memory and perception were accurate, appellant would have fired a bullet 

into the refrigerator (5RT:2188) and another through the kitchen window 

(5RT:2185-86) after Brian was incapacitated. And, presumably, appellant 

must have hit himself in the head to create the bruise an officer saw. 

(5RT:2434.)  

If Roldan’s account is accurate, one must believe appellant did a 

masterful and elaborate job of making the downstairs look like it was the 

scene of a melee which spanned several rooms, and that he did so in just a 

few minutes time, in between his speaking with a 9-1-1 operator, shooting 

Brian several more times, finding a towel and a mallet, planting the mallet 

on Brian, and inflicting a bruise on his own forehead. (3RT:1010; 
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5RT:2434; 5RT:2202; 6RT:2767, 3048, 3073.) Roldan’s account also 

means that that this scheme must have been thought up on the fly, since 

appellant could not have known ahead of time that the two witnesses who 

were home when he shot Brian would fortuitously leave him alone in the 

house before the police arrived. Finally, accepting Roldan’s account as 

accurate suggests appellant also had the presence of mind and Oscar-

worthy acting ability to force himself to start crying, since that is what he 

was doing when he was taken into custody. (3RT:1224, 1226.) 

 To put it bluntly, if respondent’s argument is that jurors could not 

have doubted Roldan’s testimony, and therefore necessarily would have 

determined that Brian was unarmed and the self-defense claim was made 

up, respondent’s argument fails. (Marshall, supra, 15 Cal.4th at p. 44.) 

2. The medical examiner’s testimony 

 Respondent’s argument also depends on accepting two assertions 

she makes about the medical examiner’s testimony, neither of which is true. 

The first is that the medical examiner testified appellant “shot Brian in the 

back as Brian was retreating.” (RB:28; citing 3RT:1901-03.) Not only did 

the medical examiner never say anything about Brian retreating (3RT:1901-

03), but neither did he say Brian was shot “in the back.” The testimony was 

that one of the shots was to “the left side of the body a little bit toward the 

back.” (3RT:1902.) Though the medical examiner said this would mean 
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Brian and appellant weren’t facing each other when this single shot was 

fired (3RT:1902), this was entirely consistent with appellant’s testimony 

that this shot struck Brian in the side and back when Brian was holding the 

hammer in a baseball batter’s stance. (6RT:3043, 3065.) 

 Also inaccurate is respondent’s claim that the medical examiner 

testified, “that the mallet would only have remained in Brian’s hand if his 

body went into full rigor mortis at the time of his death; however, full rigor 

mortis did not occur until five or six hours after Brian’s death.” (RB:28, 

citing 4RT:1918-19.) The medical examiner did not say that the mallet 

would only remain in Brian’s hand if his body went into full rigor mortis 

immediately; on the contrary, he acknowledged that a person who is shot in 

the head may continue to hold onto an object regardless of whether there is 

a cadaveric spasm (which causes near-instant rigor mortis). The testimony 

went as follows: 

 On direct examination, the medical examiner said that the injury to 

Brian’s head would have caused the object in his hand to fall:  

Q: And if an individual was standing when they sustained a wound like 

[the fatal one to Brian’s head], what would that do to that individual 

standing? 

[objection overruled] 

A: Yeah, the person would collapse. 

Q: Would that be immediately? 



29 

 

A: Yes. 

Q: And if the individual had something in the individual’s hands, what 

would happen to what was in the person’s hand? 

[objection overruled] 

A: Well, because this is a brain injury, you’re going to lose all your 

neurological capabilities, so if you’re, for example, tightly holding 

something, the grip would loosen a little and the object would fall, just 

as you would be falling. (4RT:1897-98.) 

But on cross-examination, the medical examiner acknowledged 

evidence from suicide victims which called his earlier statement into 

question:  

Q: When a person shoots himself or herself in the head, there is, in your 

experience, about 20 percent of those people will be found holding the 

weapon they use to shoot themselves; is that correct? 

A: Yes. Generally in the literature about one out of five people still have 

a gun in their hand or near their hand. 

Q: And that’s irrespective of whether cadaveric spasm has 

occurred, right? 

A: That’s correct. I mean, if there is cadaveric spasm, it may be more 

likely that the person will be holding the weapon in their hand. 

(4RT:1915 (emphasis added).) 

The crucial point is that, contrary to what respondent represents, the 

medical examiner said that 20% of suicide victims retain the gun in their 

hand, regardless of whether there was a cadaveric spasm. 

The prosecutor then followed up:  

Q: What is cadaveric spasm? 
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A: The body goes - - after death it goes into rigor mortis . . . usually it 

takes several hours for the body to be in full rigor, but in some very rare 

instances . . . it can be almost instantaneous as the person is dying. 

Q: Was there any indication in this decedent’s body that the body was 

in cadaveric spasm? 

A: That - - it wasn’t - - there was no indication to me that the body was 

in full rigor at the time of death. (4RT:1916-17.) 

 Though the medical examiner said there was no indication of a 

cadaveric spasm, he never backtracked on his testimony that a cadaveric 

spasm was not necessary in order for an object to remain in a person’s hand 

after suffering a fatal brain injury. Respondent’s suggestion that the 

medical examiner’s testimony means the mallet must have been planted is 

based on nothing more than a misreading of that testimony.  

3. Appellant’s motive 

 At the outset it should be noted that evidence of motive alone is 

insufficient to prove guilt (People v. Livingston (2012) 53 Cal.4th 1145, 

1168), and so evidence appellant had a “strong motive” to kill Brian would 

not be enough to even support the verdict, must less to render any error 

harmless. In any event, respondent again ignores or misstates important 

evidence on the question of motive. (RB:29.) 

 Respondent first notes that the gross value of the estate was 

approximately $2.4 million and that “Ms. Chapman’s will did not leave 

anything to appellant.” (RB:29.) But respondent ignores: a) that there was 
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no valuation for the net value of the estate, which never established because 

the lawyer did not know about the estate’s liabilities (5RT:2154, 2156); and 

b) that the estate lawyer told appellant, Brian, and Cary that the will could 

easily be challenged because it was not a natural disposition, yet they all 

insisted that this was the disposition Judy wanted and no one, appellant 

included, wanted to challenge the will. (4RT:1569-70.) That is hardly what 

one would expect of someone who was desperate to gain control of the 

estate. 

 Respondent next notes that “At appellant’s request, Brian prepared a 

handwritten will apparently leaving his estate to appellant.” (RB:29.) But 

the assertion appellant told Brian to make the will was hearsay which was 

not admitted for its truth (3RT:1302-05), and there was no evidence the will 

put appellant in a better position to inherit Brian’s estate than he would 

have been in otherwise. So while respondent’s assertion does prove 

appellant’s point that it is difficult to follow a limiting instruction with this 

sort of evidence (AOB:96-97; People v. Ortiz (1995) 38 Cal.App.4th 377, 

389-390), it does not help prove appellant had a motive to kill Brian.  

 Respondent is correct in pointing out that the day before the shooting 

appellant told Ira Candib that Brian was going to get someone else to 

manage the estate, which appellant did not believe was necessary, and that 

appellant sounded panicked and frustrated. (4RT:1808-10, 1813.) But 
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respondent’s summary of Candib’s testimony misleadingly suggests that 

appellant told Candib the estate was missing money. (RB:29.) Though that 

was the impression that the direct examination left (4RT:1810-1811), this 

was cleared up on cross: 

Q: The reference, sir, Mr. Candib, to the money being missing, that 

didn’t come from Carl Chapman, did it? 

A: No. 

Q: It came from Brian Chapman? 

A: Correct. 

Q: And the reference to Carl not managing the estate properly, that 

didn’t come from Carl, did it? 

A: No. 

Q: That came from Brian? 

A: Yes. (4RT:1813.) 

 The record is therefore clear it was not appellant who told Candib 

that money was missing from the estate or that the estate was being 

mismanaged. (4RT:1813.) Once again, Brian’s expressed belief that 

appellant was misappropriating money (which should have been excluded 

for the same reasons as Brian’s claims appellant told him to make a will, 

see AOB:100-08), is not proof appellant was actually stealing money and 

therefore had a motive to kill Brian. (Evid. Code, § 1250, subd. (b).) While 

the jury was given a limiting instruction (2CT:413), all respondent’s 

argument proves is that jurors were probably unable to follow it. (Ortiz, 

supra, 38 Cal.App.4th at pp. 389-390.) 
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Even as evidence of his state of mind, though, Brian’s claims that 

appellant was taking money from the estate supported appellant’s defense 

at least as much as it did the prosecution. Respondent actually makes this 

argument herself in two other parts of her brief, where she writes that 

evidence of appellant’s cocaine use and Brian’s state of mind “could easily 

cut in favor of appellant’s defense of self-defense,” because the evidence 

suggested Brian was angry at appellant for his behavior (or what Brian 

claimed was appellant’s behavior) and thereby supported an inference that 

“Brian arrived at the Chapman house to harm appellant and Ms. Perry.” 

(RB:47-48, 53.) As a result, evidence of what Brian told Candib can hardly 

weigh in favor of finding the error harmless. 

 Respondent’s final point, that appellant borrowed $15,000 from 

Candib a month before the shooting and that he was disappointed a friend 

didn’t want to buy his hockey tickets because he could have “really use[d] 

the money” for the weekend (RB:29), does not provide much reason to 

think appellant would want to kill his son. Indeed, the fact appellant sought 

a loan and wanted to sell his hockey tickets for cash suggests that he was 

not using the estate as his personal ATM.  

 While respondent would likely claim the reason appellant sought 

money from friends just shows he had already drained the estate of all its 

cash, this line of argument runs into a big obstacle – the prosecution did not 
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produce a shred of evidence that appellant actually misappropriated any 

money from the estate. Though the prosecution had years to investigate this 

case, there were no bank statements, cancelled checks, evidence that assets 

were sold or anything else that showed appellant, who worked as a lawyer 

and engineer (6RT:2764-65, 3020), took anything from the estate for his 

personal use. Other than the Brian’s accusations that appellant was taking 

money, which were not supposed to be considered for their truth (see e.g. 

3RT:1217, 1305; 4RT:1520), the prosecution’s theory for why appellant 

shot Brian was based almost entirely on innuendo. 

 In sum, the evidence of guilt is significantly weaker than respondent 

admits, and is countered by ample evidence from which reasonable jurors 

could have found Brian was the aggressor and appellant had no choice but 

to kill him to defend himself and Perry. In light of this, and especially in 

consideration of the jury’s questions which suggest the trier of fact didn’t 

find the evidence of a financial gain motive to be especially compelling 

(2CT:234, 236), the error was prejudicial under any standard. (Chapman, 

supra, 386 U.S. at p. 24; People v. Watson (1956) 46 Cal.2d 818, 836.) 
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II. Even assuming appellant was not entitled to an acquittal if 

he acted both from fear and from some other motive, such a 

killing would have constituted voluntary manslaughter, not 

murder. The instructions wrongly implied appellant could be 

convicted of murder under these circumstances. 1 

 Respondent does not make any effort to dispute that under California 

Supreme Court precedent, a person who genuinely believes he must kill his 

assailant to defendant against an imminent and unlawful threat of great 

bodily injury lacks malice – thereby implying such a person cannot be 

guilty of murder. Instead, respondent claims that People v. Manriquez 

(2005) 37 Cal.4th at 547, 583 precludes this court from holding that if 

appellant genuinely believed he had to kill in self-defense but acted in part 

from other motives, he would be guilty of voluntary manslaughter rather 

than murder. Respondent is mistaken. 

A. The issue is not forfeited. 

 As with the previous issue, respondent says this issue is forfeited 

“insofar as appellant challenges an otherwise proper instruction as 

incomplete.” (RB:30.) But appellant’s argument is not that the instructions 

were just incomplete or unclear, it is that it they misstated the law by 

implying that if appellant acted out of both reasonable fear and some other 

motive, he was guilty of murder rather than voluntary manslaughter. 

                                              
1 This argument is made in the alternative to Argument I. 
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(AOB:65-69.) Respondent also argues that Manriquez, supra, 37 Cal.4th at 

p. 583 precludes adopting appellant’s view. (RB:30-31.) As appellant 

explains in the next section, respondent is wrong about this. But if this 

court were to find Manriquez controlling then an additional reason the issue 

is cognizable is that appellant had no duty to request an instruction the trial 

court was obligated to refuse. (Birks, supra, 19 Cal.4th at p. 116, fn. 6 ; 

Auto Equity Sales, Inc., supra, 57 Cal.2d at p. 455.) 

B. Because malice cannot coexist with a belief one must defend oneself 

against an imminent and unlawful threat of great bodily injury or 

death, a killing committed in self-defense constitutes voluntary 

manslaughter regardless of whether the defendant harbored additional 

motives. 

 Respondent does not dispute that In re Christian S. (1994) 7 Cal.4th 

768 holds that when a defendant believes he must kill his assailant to 

defend against an imminent and unlawful threat of great bodily injury or 

death, the defendant is deemed to have acted without malice and cannot be 

convicted of murder. (Christian S., supra, 7 Cal.4th at p. 783; Pen. Code, § 

187, subd. (a).) Nor does respondent disagree that Rios holds that malice 

generally “cannot coexist with an actual belief that the lethal act was 

necessary to avoid one’s own death or serious injury at the victim’s hand.” 

(People v. Rios (2000) 23 Cal.4th 450, 461.) And finally, respondent does 

not attempt to dispute that, since there can be no murder without malice, an 

application of these principles compels the conclusion that if appellant 
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honestly believed he had to kill Brian in self-defense, but did not meet the 

requirements of Penal Code section 198, then he must be guilty of 

manslaughter rather than murder. (Rios, supra, at p. 460 [a defendant who 

commits an intentional and unlawful killing but who lacks malice is guilty 

of voluntary manslaughter”]; Pen. Code, §§ 187, subd. (a) & 192.) 

 Instead, respondent claims that Manriquez holds otherwise. (RB:30-

31.) It does not. Manriquez says, in relevant part, that “Malice is 

presumptively absent when the defendant acts upon a sudden quarrel of 

heat of passion on sufficient provocation [citation], or kills in the 

unreasonable, but good faith, belief that deadly force is necessary in self-

defense. [Citations.] Only these circumstances negate malice when a 

defendant intends to kill.” (Manriquez,, supra, 37 Cal.4th at p. 583.) 

Manriquez simply states, consistent with Christian S. and Rios, that when a 

defendant kills in a good faith belief he must do so in self-defense, malice 

has been negated, and that imperfect self-defense and heat of passion are 

the only forms of voluntary manslaughter. This in no way suggests that 

malice is not negated when the defendant kills in self-defense but cannot 

avail himself of Penal Code section 198 because he did not act solely 

because of that fear.  
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C. The error was prejudicial. 

 Respondent does not dispute that the error was one of constitutional 

dimension and so is subject to Chapman analysis. (RB:31.) Respondent 

does argue the error was harmless due to the same “overwhelming 

evidence” she cites with regard to Argument I, and appellant will refer this 

court to his reply to that argument. (RB:31; AOB:20-34.) 

 Respondent is off-base in relying on People v. Prettyman (1996) 14 

Cal.4th 248 for the proposition that by returning a first degree murder 

verdict the jury necessarily rejected the factual predicate for a claim of 

voluntary manslaughter. (RB:31, citing Prettyman, supra, at p. 276.) 

Prettyman deals with the failure to instruct on a lesser included offenses 

where liability for murder was premised on the natural and probable 

consequences doctrine. (Ibid.) The reason the failure to instruct on lesser 

included offenses was harmless in Prettyman was that when a jury finds the 

defendant guilty of murder under the natural and probable consequences 

doctrine, it has necessarily rejected the notion that a lesser crime was the 

only natural and probable consequence of the crime the defendant aided 

and abetted. (Ibid.) In contrast, the instructional error in this case could 

have misled the jury into convicting appellant of murder based on the 

mistaken belief that even though he acted in self-defense, his malice was 

not negated because he was partly motivated by financial gain. 
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In this respect, this case is like Christian S., where the California 

Supreme Court reversed because it could not tell from the record whether 

the juvenile court found the minor committed murder because the judge 

misunderstood of the concept of imperfect self-defense or because the 

judge found the minor lacked even an actual but unreasonable belief he 

needed to defend himself. (Christian S., supra, 7 Cal.4th at pp. 783-784.) 

Like with Christian S., the verdict in this case could have resulted from the 

instructions misleading the jury and so one cannot say that the critical 

factual question was resolved against appellant.  

Given the jury’s questions suggesting it believed financial gain was 

only a secondary reason for the killing (2CT:234, 236), the state of the 

evidence, and the fact self-defense was appellant’s only defense, the error 

requires reversal under any standard. (Chapman, supra, 386 U.S. at p. 24; 

Watson, supra, 46 Cal.2d at p. 836.) 
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III. Since Penal Code section 190.2, subdivision (a)(1)’s 

ordinary, accepted meaning requires proof the defendant 

would not have killed but-for the prospect of financial gain, 

the Due Process Clause requires that construction be 

adopted. The trial court therefore erred in responding to a 

jury question by saying that financial gain did not need to be 

appellant’s primary motive but could be only “part of the 

reason” for the killing. 

 Appellant argues that because the ordinary, accepted meaning of the 

phrase “for financial gain” implies financial gain was the but-for cause of 

the killing, the federal constitution’s Due Process Clause prohibits reading 

Penal Code section 190.2, subdivision (a)(1) more broadly. Though the 

California Supreme Court has authoritatively determined how broadly the 

Legislature intended the statute to reach, appellant’s claim presents a 

separate, as-yet unanswered question of how broadly the constitution 

allows the statute to reach. The lack of any California Supreme Court 

authority on this latter question leaves this court free to decide the issue for 

itself, but respondent has elected not to address (or even mention) 

appellant’s federal constitutional claim. 

A. The issue is not waived or forfeited. 

 Appellant is arguing the trial court incorrectly stated the law when it 

told the jury that the financial gain special circumstance did not require a 

finding that financial gain was appellant’s primary motive. (AOB:71-78.) 

Such a claim does not require an objection. (People v. Avalos (1984) 37 



41 

 

Cal.3d 216, 229 [“The trial court's duty to fully and correctly instruct the 

jury on the basic principles of law relevant to the issues raised by the 

evidence in a criminal case is so important that it cannot be nullified by 

defense counsel's negligent or mistaken failure to object to an erroneous 

instruction or the failure to request an appropriate instruction”]; People v. 

Butler (2009) 46 Cal.4th 847, 882, fn. 18 [no forfeiture of trial court’s 

response to jury deadlock to the extent error affected defendant’s 

substantial rights]; Pen. Code, § 1259.) 

 The cases respondent cites in support of her position that the issue is 

waived or forfeited are distinguishable in that they deal either with 

situations where the court failed to respond or to elaborate on a legally 

correct response, but did not affirmatively misstate the law (See People v. 

Ross (2007) 155 Cal.App.4th 1033, 1048-1049;2 People v. Rogers (2006) 

39 Cal.4th 826, 877; People v. Marks (2003) 31 Cal.4th 197, 237; People v. 

Boyette (2002) 29 Cal.4th 381, 430), or where the record showed the 

defendant explicitly agreed to the response the court gave. (See People v. 

Harris (2008) 43 Cal.4th 1269, 1317; People v. Bohana (2000) 84 

Cal.App.4th 360, 373.) 

                                              
2 Beside the fact Ross did not deal with a claim that the trial court 

affirmatively misstated the law, the Court of Appeal found the defendant 

did not forfeit his claim that the trial court failed to provide an adequate 

response. (Id. at 1048-1049.) 
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Here, the record does not show that defense counsel agreed to the 

court’s response. The question about whether financial gain had to be the 

primary reason for the killing was asked on February 7, 2014. (2CT:434.) 

The minute order for that date says, “The court confers with the Deputy 

District Attorney and defendant’s counsel, Kelly Gerner Sheahan, and 

formulates a written response, which is submitted to the jury.” (2CT:442.) 

This stands in contrast to the minute order from the day before, which 

shows that prior to answering a different jury question, the court received 

the “approval of counsel.” (2CT:436, 440.) That the court “conferred” with 

the parties does not establish the defense suggested or approved of the 

incorrect statement of the law the judge provided to the jury, and so does 

not waive or forfeit a claim that the response incorrectly stated the law. 

(Avalos, supra, 37 Cal.3d at p. 229.) 

 Moreover, if this court believes it is bound to follow the California 

Supreme Court’s interpretation of Penal Code section 190.2, subdivision 

(a)(1), as respondent contends (RB:34-35), then so too was the trial court 

and appellant had no duty to request a response which would have been 

inconsistent with that interpretation. (Birks, supra, 19 Cal.4th at p. 116, fn. 

6.) 
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B. As a matter of federal constitutional law, Penal Code section 190.2, 

subdivision (a)(1) may not be construed more broadly than its 

ordinary, accepted meaning, which requires proof the defendant would 

not have killed but-for the prospect of financial gain. 

 Appellant is not arguing that this court should second-guess the 

California Supreme Court’s understanding of how broadly the Legislature 

intended for Penal Code section 190.2, subdivision (a)(1) to apply. 

Appellant is instead arguing that, according to the United States Supreme 

Court, the rule of lenity prohibits an interpretation which is broader than the 

statute’s ordinary accepted meaning (Burrage v. United States (2014) U.S. 

___ [134 S.Ct. 881, 891]) and, because application of the rule of lenity is 

compelled by the Due Process Clause (United States v. Lanier (1997) 520 

U.S. 259, 266-267), the federal constitution limits a state criminal statute’s 

reach to that which is contemplated by that statute’s plain language. (See 

State v. Nicoletto (Iowa 2014) 845 N.W.2d 421, 427 [citing Burrage as 

authority that Iowa’s criminal statutes must be strictly construed] 

(superseded by statute).) Respondent does attempt to dispute that this is 

correct as a matter of federal constitutional law. (RB:34-35.) 

 Though respondent relies on California Supreme Court cases 

holding that Penal Code section 190.2, subdivision (a)(1) to be read more 

broadly (RB:35, citing People v. Carasi (2008) 44 Cal.4th 1263, 1308-

1309; People v. Crew (2003) 31 Cal.4th 822, 851) neither those cases nor 

any others of which appellant is aware were asked to decide whether the 
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statute’s ordinary, accepted meaning could support such a broad reading, 

and so they are not authority on the question of whether the Legislature’s 

intended construction is consistent with the Due Process Clause’s guarantee 

of notice and fair warning. (Rosales, supra, 129 Cal.App.4th at p. 87 [“An 

appellate opinion is not authority for propositions not considered by the 

court”]; People v. Gilbert (1969) 1 Cal.3d 475, fn 7 [court’s decision 

interpreting a regulation was not authoritative with regard to constitutional 

issues which had neither been presented to nor considered by the court].) 

 As appellant explains in the opening brief, the ordinary, accepted 

meaning of “for financial gain” implies that financial gain must be the but-

for cause of the killing, not just a secondary reason for a killing which 

would have occurred regardless. (AOB:74-75.) Respondent does not 

dispute this is the case (RB:34-35), and so does nothing to refute 

appellant’s argument that, as a matter of federal Due Process, Penal Code 

section 190.2, subdivision (a)(1) cannot apply to killings for which 

financial gain was merely a secondary motive.  

C. The error was prejudicial. 

 Respondent does not dispute that the error was one of constitutional 

dimension, and is therefore subject to Chapman analysis. (RB: 35-36.) 

Once again, respondent argues the error was harmless due to the 

“overwhelming evidence” of appellant’s guilt, and so appellant refers the 
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court to the discussion of that evidence from Argument I. (RB:35-36; 

AOB:20-34.) Appellant does add that if the jurors were convinced appellant 

killed primarily for financial gain, there would have been no reason to ask 

whether they could convict appellant if financial gain was only his 

secondary motive. This is all the more reason to find the error prejudicial 

under any standard. (Chapman, supra, 386 U.S. at p. 24; Watson, supra, 46 

Cal.2d at p. 836.) 
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IV. The trial court erred in allowing the prosecution to 

introduce evidence of appellant’s cocaine use as proof of 

motive. 

 Appellant argues in his opening brief that People v. Cardenas (1984) 

31 Cal.3d 897 controls, since the facts in that case provided a more direct 

link between the defendant’s drug use and the crime than they did in 

appellant’s trial, yet the California Supreme Court held the admission of 

drug evidence was an abuse of discretion. Respondent makes no effort to 

distinguish Cardenas, but instead relies on a clearly inapposite Court of 

Appeal case in which evidence of the defendant’s drug use was allowed 

after the defendant admitted he committed the crime to get money for 

drugs. Respondent’s claim that some of the drug evidence was admissible 

as Brian’s state of mind is likewise mistaken.  

A. The challenge to Detective Umansky’s testimony is not forfeited. 

 While respondent is correct that appellant did not lodge yet another 

Evidence Code section 352 objection when Umansky was asked about 

finding what appeared to cocaine residue in a woman’s purse which he 

recovered from the Chapman house weeks after appellant was arrested 

(RB:40), under the circumstances the challenge to that testimony is not 

forfeited. At the time Umansky gave that testimony, the trial court had 

already overruled a relevance and Evidence Code section 352 objection to 

Clive Hoffman’s testimony about appellant’s cocaine use (3RT:993, 996), 
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another such objection to Warren Korkie’s testimony about appellant’s 

cocaine use (3RT:1208-10, 1215, 1217-18), and yet another to Fulco’s 

testimony about Brian’s claims that appellant was a drug addict. 

(4RT:1541-42.)3 Appellant was not required to continue objecting to the 

same class of evidence after his previous objections had been consistently 

overruled. (People v. Terry (1962) 57 Cal.2d 538, 568.) Thus, Umansky’s 

testimony about finding residue in a woman’s purse may be considered 

along with the other testimony which the prosecution used to imply 

appellant killed Brian so he could continue draining the estate to fund his 

cocaine use. 

B. The evidence of appellant’s drug use was inadmissible as proof of 

appellant’s motive. 

 As appellant explained in the opening brief (AOB:85-86), the 

California Supreme Court has made it clear that due to the “catastrophic” 

effect evidence of a defendant’s drug use can have on a jury (Cardenas, 

supra, 31 Cal.3d at p. 907), such evidence is generally inadmissible as 

proof of motive where “the object of the offense was to obtain money for 

drugs” as opposed to where “obtaining narcotics was the direct object of the 

crime or where a violation of Health and Safety Code was charged.” 

(People v. Holt (1984) 37 Cal.3d 436, 450.) Here, the prosecution’s theory 

                                              
3 Brian’s statements to Fulco were admitted only for Brian’s state of mind. 

(4RT:1541.) 
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was not that obtaining narcotics was the direct object of the crime, or even 

that appellant killed Brian so he could quickly obtain drugs – appellant’s 

supposed motive was to retain control of an estate he already managed, and 

from which he was already taking money for a variety of purposes. 

(7RT:3337-38.) For this reason, and as appellant explained in the opening 

brief (AOB:86), there is no way to distinguish this case from Cardenas, 

where the California Supreme Court held it was an abuse of discretion to 

admit evidence of the defendant’s drug use. (Id. at pp. 902-903, 907.) 

 Respondent avoids addressing the facts or reasoning in Cardenas 

and does not even acknowledge Holt’s existence. (RB:42-44.) Instead, she 

relies on People v. Felix (1994) 23 Cal.App.4th 1385 to argue, “this is not a 

case in which the drug evidence ‘tends only remotely or to an insignificant 

degree to prove a material fact in the case.’” (RB:44, quoting Felix, supra, 

at p. 1392.) But Felix distinguished Cardenas and other decisions based on 

a very important fact which respondent fails to mention – the defendant in 

Felix admitted the reason he committed the charged burglary was “to sell 

the items and buy drugs” and thus, “[t]he direct connection was established 

by his own statements, not by the opinion of an officer based on 

observations on an unrelated occasion.” (Felix, supra, at pp. 1393-1394.) In 

short, respondent’s argument only makes sense if one first ignores 

Cardenas and Holt, then overlooks the Felix court’s reasoning for 
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distinguishing the many cases where admission of similar evidence was an 

abuse of discretion. 

C. The drug use evidence was not admissible to explain Brian’s state of 

mind. 

 Respondent also claims Brian’s statements to Fulco (but not the 

other evidence of appellant’s drug use) was admissible under the state of 

mind exception to the hearsay rule. (RB:44; Evid. Code, § 1250, subd. (a).) 

Appellant explained in the opening brief why under Ortiz’s plain holding 

Brian’s claims that appellant was using cocaine were not admissible under 

that exception because they were only probative of Brian’s state of mind if 

he was telling the truth. (AOB:93-108; Ortiz, supra, 38 Cal.App.4th at pp. 

389-90, cited with approval in Riccardi, supra, 54 Cal.4th at pp. 822-823.) 

At no point in her brief does respondent address this argument. (RB:44-45.) 

 The notion that Brian’s claims about appellant’s cocaine use were 

sufficiently probative of Brian’s state of mind so as to outweigh the 

“catastrophic” effect it could have on the jury (Cardenas, supra, 31 Cal.3d 

at p. 907) is further belied by respondent’s own argument that, “the 

evidence that Brian made statements concerning appellant’s drug use could 

easily have cut in favor of appellant’s defense of self-defense. This 

evidence suggested Brian was angry at appellant for using the estate’s 

money to purchase cocaine and that Brian arrived at the Chapman house to 

harm appellant and Ms. Perry.” (RB:47-48.) Evidence of the deceased’s 
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state of mind is irrelevant in a homicide case except to the extent the 

victim’s conduct in conformity with that state of mind is in dispute. (People 

v. Noguera (1992) 4 Cal.4th 599, 621.) Since Brian’s statements about 

appellant’s cocaine supported contrary reasonable inferences about whether 

he was the aggressor, its legitimate probative value was negligible. 

 Respondent is also mistaken that Brian’s statements regarding 

appellant’s drug use were admissible as evidence of appellant’s motive. 

(RB:46.) First, this would violate the plain holdings of both Holt and 

Cardenas. (Holt, supra, 37 Cal.3d at p. 450; Cardenas, supra, 31 Cal.3d at 

pp. 906-907.) Second, there was no evidence appellant was aware Brian 

believed he was a drug addict, which is a necessary predicate for 

admissibility. (Riccardi, supra, 54 Cal.4th at p. 820 [“evidence of the 

decedent's state of mind, offered under Evidence Code section 1250, can be 

relevant to a defendant's motive—but only if there is independent, 

admissible evidence that the defendant was aware of the decedent's state of 

mind before the crime and may have been motivated by it”].) Third, to be 

probative of appellant’s motive the accusations had to be true, since the 

prosecution’s theory was that appellant killed Brian because appellant was 

in fact draining the estate to support his drug habit. (Riccardi, supra, at pp. 

820-821 [evidence defendant was aware of deceased’s state of mind 

“generally cannot be admissible unless they have some relevant effect on 
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the defendant's behavior”].) This means the evidence carried an elevated 

danger of prejudice because jurors would likely have trouble following a 

limiting instruction. (Riccardi, supra, at p. 823; Ortiz, supra, 38 

Cal.App.4th at pp. 389-380.) It also means the evidence was inadmissible 

under Evidence Code section 1250, subdivision (b) [This section does not 

make admissible evidence of a statement of memory or belief to prove the 

fact remembered or believed]. (See People v. Dungo (2012) 55 Cal.4th 608, 

627 (conc. opn., Werdegar, J.) [where probative value of expert’s opinion 

depends on the truth of a hearsay statement upon which expert relies, the 

hearsay statement has necessarily been admitted for its truth].) 

D. The error was prejudicial. 

 In addition to repeating her argument that “overwhelming evidence” 

showed this was a cold-blooded murder (RB:47-48; cf. AOB:20-34), 

respondent argues that the evidence was harmless because “the evidence 

that Brian made statements concerning drug use could easily cut in favor of 

appellant’s defense of self-defense. This evidence suggested Brian was 

angry at appellant for using the estate’s money to purchase cocaine and that 

Brian arrived at the Chapman house to harm appellant and Ms. Perry.” 

(RB:47-48.) This does not show the error was harmless. 

The reason the erroneous admission of evidence a defendant is a 

drug user can be “catastrophic,” is because, “[i]t cannot be doubted that the 
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public generally is influenced with the seriousness of the narcotics problem 

... and has been taught to loathe those who have anything to do with illegal 

narcotics in any form or to any extent.” (Cardenas, supra, 31 Cal.3d at p. 

907 (internal quotations marks omitted).) Thus, apart from its negligible 

probative value as evidence of Brian’s state of mind, the evidence was 

likely to cause jurors to loathe appellant, which fit perfectly with the 

prosecutor’s argument that he was just the sort of evil, selfish man who 

would kill his own son to fund his drug habit. As she put it: 

Five times Carl Chapman had the opportunity to say, my son or coke, 

Raquel and the money. Five times. Instead he decided that lifestyle was 

more important than his own son. (7RT:3331-32.) 

And: 

Evil. Plain and simple evil. He chose money. He chose Raquel. He 

chose cocaine. He chose a lifestyle over his son. That’s what this case 

is all about. (7RT:3396.) 

 Respondent’s characterization of the evidence aside, the reality is 

that this was a close case where the deceased had a long history of threats 

and physical violence, witness testimony conflicted, the physical evidence 

supported contrary inferences, and appellant’s guilt or innocence turned in 

large part on whether the jury believed he was the sort of evil person who 

would murder his own son out of greed. Had the jury not been exposed to 

highly prejudicial evidence of appellant’s drug use, it is much more likely 

jurors would have had reasonable doubt whether the prosecution proved 

Brian’s death was murder rather than self-defense. Reversal is therefore 



53 

 

required under any standard. (Chapman, supra, 386 U.S. at p. 24; Watson, 

supra, 46 Cal.2d at p. 836.)  
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V. Evidence of prejudicial assertions Brian made about 

appellant’s conduct and character should have been excluded 

under Evidence Code sections 352 and 1250, subdivision (b). 

 The complaint appellant has is not with state of mind evidence in 

general, it is with the admission of certain assertions Brian made which 

were not probative of his state of mind unless the assertions were true. The 

caselaw says the admission of this particular class of state of mind evidence 

will frequently constitute an abuse of discretion under Evidence Code 

section 352 and, moreover, such statements are necessarily admitted for 

their truth in violation of Evidence Code section 1250, subdivision (b). 

Rather than address the substance of appellant’s claim, respondent merely 

falls back on a principle which is neither undisputed nor dispositive - that, 

in general, Evidence Code section 1250, subdivision (a) allows the 

admission otherwise relevant evidence of a declarant’s state of mind. 

Nothing in respondent’s brief calls into question appellant’s argument 

about the propriety of admitting the particular statements about which 

appellant complains. 

A. The claims regarding Ira Candib and Sister Ingham are not 

forfeited. 

 Early in the trial, the parties discussed whether Brian’s claims that 

appellant was using cocaine and taking money from the estate were 

admissible under Evidence Code section 1250 because they went to Brian’s 

state of mind. (3RT:1213-14.) At that point, defense counsel argued that the 



55 

 

statements were not admissible for that purpose. (3RT:1214.) The court, 

however, sided with the prosecution and found the prosecutor was “free to 

argue that as a result of these things, that’s evidence that [appellant] was 

pilfering the estate and that was, in fact - - that [the prosecutor] has 

evidence to suggest that was the reason why the decedent went to the house 

on that day in that instance.” (3RT:1216.) 

 Defense counsel then specifically objected that the prosecutor could 

not support that claim “without statements of Brian Chapman . . . And those 

statements are hearsay.” (3RT:1217.) The court overruled the objection, 

saying Brian’s statements were admissible “to explain [Brian’s] conduct in 

going to the house . . . And they may be admissible to establish his state of 

mind at the time under [Evid. Code, §] 1250 as well.” (3RT:1217.) The 

court then said the evidence survived an Evidence Code section 352 

analysis and so the court was going “to allow this line of testimony.” 

(3RT:1218.) The court then took care to note that appellant had made a 

sufficient record for appellate review on this issue. (3RT:1218.) 

 Every subsequent hearsay objection appellant made regarding 

statements made by Brian, which were ostensibly offered as state of mind 

evidence, was overruled. (3RT:1267, 1303, 1305, 1305; 4RT:1532, 1534-

35, 1541.) This included an objection that the jury would be unable to 

follow a limiting instruction that that Brian’s statements were not being 
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used as evidence there was actually a financial problem. (4RT:1532, 1534-

35.) 

 Because the trial court had previously and consistently ruled this 

class of testimony was admissible, and even told appellant he had made a 

sufficient record to preserve the issue for appeal, appellant did not need to 

continue raising those same objections to preserve the issue regarding 

statements made to Candib and Ingham. (Terry, supra, 57 Cal.2d at p. 568.) 

B. The state of mind evidence was inadmissible under Evidence Code 

sections 352 and 1250. 

 The premise of appellant’s argument is that the law makes a 

distinction between assertions which are probative of the declarant’s state 

of mind regardless of whether the asserted fact is true (e.g. “John keeps 

calling my house and hanging up when I answer”), and those which are 

only probative of state of mind if the asserted fact is true (e.g. “John has 

beaten me many times”). (AOB:93-98; Ortiz, supra, 38 Cal.App.4th at pp. 

389-390.) The former statements may be admissible as state of mind 

evidence if they relevant, while the latter are inadmissible under Evidence 

Code section 1250, subdivision (b) because as a matter of logic the 

statements are being admitted for their truth (See Dungo, supra, 55 Cal.4th 

at p. 627 (conc. opn., Werdegar, J.).), and will also frequently need to be 

excluded under Evidence Code section 352 because jurors are likely to use 
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them as proof of the truth of the matter asserted by the declarant. (Ortiz, 

supra, at pp. 389-390; Riccardi, supra, 54 Cal.4th at pp. 823, 825) 

Though it could not be clearer from the titles of Subsections A and C 

that this is precisely what appellant is arguing (AOB:93, 104), respondent 

does not address the distinction appellant makes between state of mind 

evidence which is relevant regardless of the truth of the declarant’s 

assertions and the evidence about which appellant complains, which was 

only relevant if Brian’s statements were true. (RB:52-53.) Because Brian 

was explicitly or impliedly claiming personal knowledge of the facts which 

led him to believe appellant was using drugs and draining the estate, his 

assertions did not provide “highly compelling evidence that Brian went to 

the Chapman house to discuss with appellant his drug and financial 

problems” (RB:52) unless Brian was telling the truth about appellant 

abusing drugs and taking money from the estate. Nor did the evidence tend 

to show Brian was not the aggressor (RB:52) unless Brian was truthful that 

appellant had financial problems which would have caused him to kill 

Brian in order to retain control of the estate.4 By refusing to confront the 

                                              
4 Even assuming Brian’s assertions were true this evidence was of dubious 

probative value because, as respondent admits, it “could easily have cut in 

favor of appellant’s defense of self-defense. This evidence suggested Brian 

had many reasons to be angry with appellant and that Brian arrived at the 

Chapman house to harm appellant and Ms. Perry.” (RB:53.) 
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substance of appellant’s argument, respondent has failed to show that the 

complained-of evidence was properly admitted. 

C. The error was prejudicial. 

 Appellant has already refuted respondent’s claim that the evidence 

was so overwhelming that any error was harmless. (RB:53; AOB:20-34.) 

Respondent’s other point, that the evidence could have cut in favor of the 

defense because it “suggested Brian arrived at the Chapman house to harm 

appellant and Ms. Perry” (RB:53.) 

 The reason for this is that the evidence was not just used to show 

Brian’s state of mind, but as Ortiz and Riccardi teach, it is likely the jury 

used Brian’s accusations as proof appellant was actually a drug addict who 

was actually stealing money from the estate and who therefore actually had 

a motive to kill Brian in order to keep control of that estate. (Riccardi, 

supra, 54 Cal.4th at p. 823; Ortiz, supra, 38 Cal.App.4th at p. 390.) 

Because the prosecution failed to produce any direct evidence appellant 

was misappropriating money, Brian’s accusations were likely crucial to 

convincing the jury of their theory. After all, if Brian’s accusations had 

been excluded, the evidence of a financial motive would have been little 

more than the fact appellant was unresponsive to the estate attorney’s 

requests for information and that he once borrowed some money to pay 

expenses related to the estate. (4RT:1571-73, 1804, 1807.) 
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 In light of the significant role Brian’s accusations likely played in 

convincing the jury appellant killed Brian to keep control of the estate when 

there was ample evidence which would have supported a finding he acted 

in self-defense, the error requires reversal under any standard. (Chapman, 

supra, 386 U.S. at p. 24; Watson, supra, 46 Cal.2d at p. 836.)5 

CONCLUSION 

 For the reasons stated in Arguments I, II, and IV through VI, 

appellant’s murder conviction must be reversed. For the reasons stated in 

Arguments III through VI, the true finding on the financial gain special 

circumstance must be reversed. 

Respectfully submitted, 

July 7, 2015   /s/David Andreasen__________   

    DAVID ANDREASEN; SBN 236333 

    Attorney for appellant, 

    Carl E. Chapman 

  

                                              
5 Appellant does not believe the response to his cumulative error argument 

(AOB:112 [Arg. VI]) requires any reply. 
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