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Department: 503 
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I Appearing Parties: 

Plaintiff: 

Counsel: Anna Barvir 

D Off Calendar 

Case Number: 

15CECGOO029 

Hearing Type: General Motion-Pre 

Judge/Temporary Judge: Alan Simpson 

Reporter/Tape: Suzanne M. McKennon 

Defendant: 

Counsel: Jeffrey A. Rich (Court Call) 

D Continued to D Set for ________________ at ____ __ Dept. ____ for _________________ _ 

D Submitted on points and authorities with/without argument. 

D Upon filing of points and authorities. 

~ Matter is argued and submitted. 

D Motion is granted o in part and denied in part. D Motion is denied D with/without prejudice. 

o Following the hearing, the Court confirms the Tentative Ruling. 

o Tentative ruling becomes the order of the court. No further order is necessary. 

o Pursuant to CRC 391 (a) and CCP section 1019.5(a), no further order is necessary. The minute order adopting 
the tentative ruling serves as the order of the court. 

o Service by the clerk will constitute notice of the order. 

o Time for amendment of the complaint runs from the date the clerk serves the minute order. 

o Judgment debtor _______________________________________________ sworn and examined. 

o Judgment debtor _______________________________________________ failed to appear. 
Bench warrant issued in the amount of $ _________ _ 

Judgment: 

o Money damages D Default D Other entered in the amount of: -----------
Principal $ Interest $ ___ _ Costs $ ____ _ Attorney fees $ Total $ ___ _ 

D Claim of exemption D granted D denied. Court orders withholdings modified to $ ____ per __ _ 

Further, court orders: 

o Monies held by levying officer to be D released to judgment creditor. D returned to judgment debtor. 

D $ to be released to judgment creditor and balance returned to judgment debtor. 

D Levying Officer, County of , notified. D Writ to issue 

D Notice to be filed within 15 days. D Restitution of Premises 

GJ Other: See attached Tentative Ruiing. 
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Re: 

Hearing Dote: . 

Motion: 

Tentative Ruling: 

Tentative Ruling 

Be/emjian et 01. v. Harris, in her capacity as Attorney 
General et 0/. 

Superior Court Case No. 15 CECG 00029 

May 21, 2015 (Dept. 503) 

By Plaintiffs to stay the entry of judgment 

To deny the motion. A judgment of dismissal including an award of costs 
is to be submitted by the Defendants within 5 days of notice of the hearing. But, 
the amount of costs must be determined pursuant to CRC Rule 3.1700(a). 
Further, either side is free to file a motion seeking an award of attorney's fees 
within the jurisdictional time limits set forth in the California Rules of Court. 

Explanation: 

On January 6, 2015, Plaintiffs Kim Belemjian, Jonathan Fairfield, T.J. 
Johnston, Matthew Pimentel, Stanley Roy, FFLGuard, Inc., and California Rifle 
and Pistol Association filed a verified Complaint/Petition for a Writ of Mandate 
seeking declaratory and injunctive relief prohibiting Defendants Kamala D. Harris, 
Attorney General for the State of California, Stephen Lindley, Chief of the 
California Department of Justice Bureau of Firearms, and the California 
Department of Justice, their employe·8s, agents, and persons acting with them 
on their behalf, from enforcing the following rules related to the newly enacted 
Firearm Safety Certificate (HFSC") Program: 

(1) That all Department-certified FSC instructors have access to a personal 
computer, printer, and email; 

(2) That all FSC Program payments be made by major credit card; 
(3) That all Department-certified FSC instructors obtain a Certificate of 

Eligibility ("COE") that must be renewed annually; and 
(4) That all Department-certified FSC instructors include the "steps in long gun 

safety" procedures contained in the "FSC Manual" in all long-gun safe
handling demonstrations. 

Plaintiffs also sought injunctive relief preventing the Defendants, their employees, 
agents, and persons acting with them on their behalf, from enforcing the long
gun safe-handling demonstration requirements of Penal Code § 26860, 
subdivisions (a), (c), and (d) pertaining to the delivery of long guns and safety 
handling demonstration requirements. 
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On February 2, 2015, Plaintiffs filed a verified First Amended Complaint 
alleging six causes of action seeking declaratory and injunctive relief and a 
seventh cause of action seeking a writ of mandate. On March 4, 2015, 
Defendants filed a demurrer to the entire First Amended Complaint. The 
gravamen of the demurrer was that the controversy is moot because 
Defendants have enacted emergency regulations regarding the 
implementation of the Firearm Safety Certificate Program and long gun safe
handling demonstrations. 

On April 2, 2015, the Plaintiffs filed a statement of non-opposition and 
agreed that the controversy was moot. On April 15, 2015, the Court sustained 
the Defendant's demurrer without leave to amend. As is customary, the Court 
requested that the Defendant prepare a proposed judgment dismissing the 
demurring Defendant. See also CRC Rule 3.1312. The Defendant submitted the 
proposed judgment. It included a request for costs. On May 12, 2015, Plaintiffs 
filed objections to the proposed judgment. 

In the interim, on April 14,2015, the Plaintiffs filed a motion seeking a delay 
in the entry of judgment in order to conduct discovery to ascertain whether a 
basis exists to request attorney's fees under the "catalyst" theory. Opposition 
and a reply were filed. 

Regarding discovery, it is noted that the Complaint/Petition was served on 
the Defendants on January 9, 2015. See proofs of service filed on January 27, 
2015. Plaintiffs were free to conduct discovery from January 19, 2015 onward. 
See CCP §§ 2025.2109(b), 2025.270(b), 2030.020(b), 2031.020(b) and 2033.020(b). 
Thus, as a practical consideration, the Plaintiffs have had four months to conduct 
whatever discovery was needed. 

In support of their request to delay entry of judgment, Plaintiffs submit that 
CCP § 128 provides authority. It states in relevant part: 

(a) Every court shall have the power to do all of the following: 

(1 ) To preserve and enforce order in its immediate presence. 

(2) To enforce order in the proceedings before it, or before a person or persons 
empowered to conduct a judicial investigation under its authority. 

(3) To provide for the orderly conduct of proceedings before it, or its officers. 

(4) To compel obedience to its jUdgments, orders, and process, and to the orders 
of a judge out of court, in an action or proceeding pending therein. 

(5) To control in furtherance of justice, the conduct of its ministerial officers, and 
of all other persons in any manner connected with a judicial proceeding before 
it, in every matter pertaining thereto. 
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(6) To compel the attendance of persons to testify in an action or proceeding 
pending therein, in the cases and manner provided in this code. 

(7) To administer oaths in an action or proceeding pending therein, and in all 
other cases where it may be necessary in the exercise of its powers and duties. 

(8) To amend and control its process and orders so as to make them conform to 
law and justice. An appellate court shall not reverse or vacate a duly entered 
judgment upon an agreement or stipulation of the parties unless the court finds 
both of the following: 

(A) There is no reasonable possibility that the interests of nonparties or the public 
will be adversely affected by the reversal. 

(B) The reasons of the parties for requesting reversal outweigh the erosion of 
public trust that may result from the nullification of a judgment and the risk that 
the availability of stipulated reversal will reduce the incentive for pretrial 
settlement. 

Yet, nothing in this section permits the Court to delay the entry of 
judgment after the sustaining of a demurrer without leave to amend. 
Importantly, CCP § 581 (f) (1) states in pertinent part: 

(f) The court may dismiss the complaint as to that defendant when: 

(1) Except where Section 597 applies, after a demurrer to the complaint is 
sustained without leave to amend and either party moves for dismissal. 

Here, the Court rendered its decision on April 15, 2015. The Defendants have 
submitted a proposed judgment seeking a dismissal. CCP § 597 does not apply. 
Therefore, a judgment of dismissal will be entered. Defendants are entitled to 
costs pursuant to CCP § 1032(a) (4). "Prevailing party" includes a "defendant as 
against those plaintiffs who do not recover any relief against that defendant". 
[Nelson v. Anderson (1999) 72 Cal.AppAth 111, 128-129; Textron Fin 'I Corp. v. 
National Union Fire Ins. Co. of Pittsburgh, Po. (2004) 118 Cal.AppAth 1061, 1075] 

Regarding the right to attorney's fees, statutory provisions authorizing 
attorney fees to the "prevailing party" are not subject to the definition of 
"prevailing party" in the general costs statute (CCP § 1032 or Civil Code § 1717). 
[Galan v. Wolfriver Holding Corp. (2000) 80 Cal.App.4th 1124, 1128-1129; Parrott 
v. Mooring Townhomes Ass'n, Inc. (2003) 112 Cal.AppAth 873, 879, fn. 6; Ventas 
Finance I, LLC v. California Franchise Tax Bd. (2008) 165 Cal.AppAth 1207, 1234] 
Therefore, either side is free to file a motion seeking an award of attorney's fees 
within the jurisdictional time limits set forth in the California Rules of Court. 

Pursuant to California Rules of Court, Rule 3.1312, subd. (a) and Code of 
Civil Procedure section 1019.5, subd. (a), no further written order is necessary. 
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The minute order adopting this tentative ruling will serve as the order of the court 
and service by the clerk will constitute notice of the order. 
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Civil Unlimited Department, Central Division 
1130 "0" Street 

Fresno, California 93724-0002 
(559) 457-1900 

TITLE OF CASE: 

Kim Belemjian vs. Kamala D. Harris 

CLERK'S CERTIFICATE OF MAILING 
CASE NUMBER: 
15CECGOOO29 

I certify that I am not a party to this cause and that a true copy of the minute order and tentative ruling was 
placed in a sealed envelope and: 

D Deposited with the United States Postal Service, mailed first class, postage fully prepaid, addressed as 
shown below. 

o Placed for collection and mailing on the date and at the place shown below following our ordinary 
business practice. I am readily familiar with this court's practice for collecting and processing 
correspondence for mailing. On the same day that correspondence is placed for collection and 
mailing, it is deposited in the ordinary course of business with the United States Postal Service with 
postage fully prepaid. 

Place of mailing: Fresno, California 93724-0002 on: 

Date: May 22, 2015 

r--
C.D. Michel 
Michel & Associates 
180 East Ocean Blvd., Suite 200 
Long Beach, CA 90802 

L-

Jeffrey A. Rich 
P.O. Box 944255 
Sacramento, CA 94244-2550 

--, 
I 

D Clerk's Certificate of Mailing Additional Address Page Attached 
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