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1 INTRODUCTION

2 As an initial matter, Defendants do not dispute that Plaintiffs’ actions motivated

3 Defendants’ compliance with the Administrative Procedure Act (“APA”).

4 Instead, Defendants rest their entire opposition on the argument that because Plaintiffs

5 have admitted to holding some personal interest in the outcome of this case, their fee claim

6 must fail. But Defendants’ argument is based on a deeply flawed understanding of Code of

7 Civil Procedure section 1021.5, California’s private attorney general statute. It is well-

8 established that only a financial interest that substantially outweighs the cost of litigation

9 serves to disqualify a litigant from fee recovery pursuant to section 1021.5. Because Plaintiffs’

10 personal interests were purely noneconomic, they are entitled to fees. And even assuming

ii Plaintiffs were motivated by financial interests, the primary effect of this case was to enforce

12 procedural rights and no Plaintiff actually realized any financial benefit, directly or indirectly.

13 Finally, Defendants do not even attempt to establish that the hours Plaintiffs’ counsel

14 worked or their schedule of hourly rates is unreasonable. As such, they have not carried their

is burden to defeat the reasonableness of Plaintiffs’ claims. The Court should thus find Plaintiffs

16 are entitled to attorneys’ fees and award Plaintiffs the full amount of their request.

17 ARGUMENT

18 I. DEFENDANTS Do NOT DISPUTE THAT PLAINTIFFS’ LAWSUIT MOTIVATED THEM TO
COMPLY WITH THE ADMINISTRATIVE PROCEDURE ACT IN ADOPTING REGULATIONS

19 FOR THE FSC PROGRAM

20 Defendants do not even attempt to present argument or evidence rebutting Plaintiffs’

21 well-documented claim that the present action was the catalyst for Defendants’ decision to

22 adopt formal, APA-compliant regulations for the FSC Program and long-gun safe-handling

23 demonstrations. Their decision to altogether forego that argument is a strong indication that

24 Plaintiffs’ actions were, in fact, “a substantial factor motivating Defendants’ compliance with

25 the APA.” (P15.’ Mem. Supp. Mot. Attys.’ Fees [“Pis.’ Mot.”], p. 9.) But to the extent the

26 Court harbors any concerns regarding the catalytic effect of this lawsuit and, on that basis,

27 would deny Plaintiffs’ fee request, the Court should order an evidentiary hearing so that

28 Plaintiffs may elicit further evidence on this point. (Pls.’ Req. Oral Test. Supp. Mot. Attys.’
1
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I Fees, 1, 4..7)1

2 II. PLAINTIFFS’ PERSONAL, NON-PECUNIARY INTERESTS IN THE OUTCOME OF THIS

LITIGATION ARE INSUFFICIENT TO OVERCOME THEIR LEGITIMATE FEE CLAIM
3

A. Nonpecuniary Interests May Not Be Used to Disqualify Plaintiffs from
4 Recovery of Section 1021.5 Attorneys’ Fees

5 Defendants argue that Plaintiffs are not entitled to recover attorneys’ fees under section

6 1021.5 because “the motivation for, and effect of, plaintiffs’ action is the advancement of their

7 own personal interests.” (Defs.’ Mem. Oppn. Mot. Attys.’ Fees [“Defs.’ Oppn.”], pp. 7-8.) But

8 they manipulate the case law they cite to suggest that if the primary effect of a lawsuit

9 advances any personal interest at all, a section 1021.5 fee claim must fail. (Id. at pp. 6-7.) And

10 they claim that Plaintiffs cite no authority that they are entitled to fees if “their primary

11 motivation for bringing their action is personal but non-pecuniary.” (Id. at p. 8.) Defendants’

12 argument fails on both counts. (In re Conservatorship of Whitley (2010) 50 Cal.4th 1206,

13 1211; Pls.’ Mot., p. 13, quoting Whitley, supra, 50 Cal.4th at p. 1211.)

14 A successful party is entitled to attorneys’ fees under the “private attorney general

15 doctrine” if it can prove, among other things, that “the necessity and financial burden of

16 private enforcement.. . are such as to make the award appropriate.” (Code Civ. Proc., §

17 1021.5; see also Graham v. DaimlerChrysler Corp. (2004) 34 Cal.4th 553, 565.) This factor

18 has long been interpreted to mean that a plaintiff with a “financial interest in the litigation may

19 be disqualified from obtaining such fees when expected or realizedfinancial gains offset

20 litigation costs.” ( Whitley, supra, 50 Cal.4th at pp. 1210, 1215, italics added.) “This

21 requirement focuses on the financial burdens and incentives involved in bringing the lawsuit,”

22 not a litigant’s nonpecuniary interests. (Id. at p. 1215, quoting Press v. Lucky Stores, Inc.

23 (1983)34 Cal.3d 311, 321, italics added.)

24 In In re Conservatorship of Whitley, the Supreme Court addressed, and readily

25

_________________________

26
1 Plaintiffs have sent subpoenas to be personally served on Ms. Kimberly Granger and Mr.
Blake Graham, an employee of Defendant Department of Justice who Plaintiffs believe to be

27 most knowledgeable regarding the initiation of the rulemaking process for the FSC regulations.
(Barvir Suppi. Decl. Supp. Mot. Attys.’ Fees, ¶ 2.) Plaintiffs’ counsel is prepared to notify the

28 witnesses that their appearance will be unnecessary if the Court denies Plaintiffs’ request.
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1 dispensed with, Defendants’ argument that other concrete interests may serve to defeat a

2 section 1021.5 fee claim. There, the Court explained in great detail that the “purpose of [the

3 statute] is not to compensate. . . only those litigants who have altruistic or lofty motives, but

4 rather all litigants and attorneys who step forward to engage in public interest litigation when

5 there are insufficientfinancial incentives to justify litigation in economic terms.” (Whitley,

6 supra, 50 Cal.4th at p. 1211, italics added.) Fees are appropriate unless “the expected value of

7 the litigant’s own monetary award exceeds by a substantial margin the actual litigation costs.”

8 (Id. at p. 1216, quoting L.A. Police Protective League v. City ofLos Angeles (1986) 188

9 Cal.App.3d 1, 9-10.)

10 That some nonpecuniary interest alone may have been sufficient to induce a party to

11 bring suit is irrelevant;” ‘[i]ndeed, in the absence of some concrete personal interest in the

12 issue being litigated, the putative plaintiff would lack standing to bring an action.’ “(Whitley,

13 supra, 50 Cal.4th at p. 1216, quoting Press, supra, 34 Cal.3d at p. 321, fn. 11; see also id. at

14 pp. 1224-1227 [examining why, and holding that, a nonpecuniary interest may not be used to

15 disqualify a litigant from obtaining section 1021.5 fees].) Carried to its logical conclusion,

16 then, Defendants’ argument would result in a situation where no party could ever recover

17 section 1021.5 fees, defeating the purpose of the statute altogether. Fortunately, however the

18 Whitley Court tells us that “a litigant’s personal nonpecuniary motives may not be used to

19 disqualify that litigant from obtaining fees under” the private attorney general doctrine. (50

20 Cal.4th at p. 843, citing Code Civ. Proc., § 1021.5.)

21 Because, as explained in detail below, Plaintiffs harbored only nonpecuniary interests

22 in the outcome of this case, they are entitled to recover their fees.

23 B. Plaintiffs Were Motivated Only by Nonpecuniary Interests

24 Nothing in the record establishes that Plaintiffs were motivated at all by a financial

25 interest in the outcome of this litigation—let alone that they were motivated primarily by those

26 interests. ( Whitley, supra, 50 Cal.4th at pp. 1215-1226, and Flanneiy v. Cal. Hwy. Patrol

27 (1998) 61 Cal.App.4th 629, 635 [together establishing that only litigants whose “primary”

28 incentives for bringing suit are economic should be disqualified under section 1021.5].)
3
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1 The excerpts of Plaintiffs’ First Amended Complaint and each Plaintiff’s declaration in

2 support of TRO/OSC reproduced in Defendants’ opposition papers, establish only that

3 Plaintiffs have a particularized interest in the FSC Program, a statutory right to notice, and an

4 opportunity to provide comment regarding the FSC regulations—and, consequently, standing

5 to challenge them in court. They provide little, if anything, about the Plaintiffs’ economic

6 interest in the FSC Program or how the cost of compliance with the challenged regulations

7 might impact them. The Plaintiffs’ fee motion declarations, on the other hand, detail each

8 Plaintiff’s subjective motivations for participating and why, no matter the outcome of this case,

9 Plaintiffs expected no financial benefit—issues that were not relevant at any other point in the

10 litigation.

11 Importantly, each Plaintiff provided a sworn declaration that they were primarily

12 motivated by their commitment to ensuring that Defendants legally enacted regulations

13 regarding the FSC Program, giving them the opportunity to voice their opinions through public

14 comment. (Belemjian Decl., Supp. Mot. Attys.’ Fees, ¶ 10; Roy Decl. Supp. Mot. Attys.’ Fees,

15 ¶ 12; Fairfield Decl. Supp. Mot. Attys.’ Fees, ¶ 11; Johnston Decl. Supp. Mot. Attys.’ Fees, ¶

16 11; Chiafullo Dccl. Supp. Mot. Attys.’ Fees, ¶ 12; Dember Decl. Supp. Mot. Attys.’ Fees, ¶

17 14.)2 And they each expressly disavow any financial interest in the outcome of this suit.

18 (Belemjian Dccl., Supp. Mot. Attys.’ Fees, ¶ 8; Roy Decl. Supp. Mot. Attys.’ Fees, ¶ 11;

19 Fairfield Decl. Supp. Mot. Attys.’ Fees, ¶ 10; Johnston Decl. Supp. Mot. Attys.’ Fees, ¶9;

20 Chiafullo Dccl. Supp. Mot. Attys.’ Fees, ¶8; Dember Decl. Supp. Mot. Attys.’ Fees, ¶ 5.)

21 There is no compelling reason this Court should reject the sworn statements of

22 Plaintiffs regarding their personal motivations for bringing this public interest lawsuit.

23 Plaintiffs make no conclusory statements of law. They are perfectly competent to explain what

24 compelled them to participate in this litigation—indeed, no one is better suited to do so. And

25 while the statements may be “self-serving” to the extent they establish that Plaintiffs are

26 . . . . .

2 Plaintiffs would have submitted a declaration establishing Mr. Pimentel’s nonpecumary

27 interests, but since the initiation of this suit, Mr. Pimentel stopped cooperating with Plaintiffs’
counsel and demanded they have no further communication with him. (Barvir Dccl. Suppl.

28 Mot. Attys’ Fees, ¶ 32.) Mr. Pimentel is thus no longer represented by Plaintiffs’ counsel.
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1 entitled to fees, their current declarations do not contradict their previous allegations, they

2 merely clarify them, and Defendants have provided no evidence to suggest that they are now

3 lying under oath.

4
C. Even If a Plaintiff Had Some Pecuniary Interest in the Outcome of the

5 Litigation, It Did Not Substantially Exceed the Cost of Litigation

6 Regardless, not just any economic interest in litigation will override a Plaintiffs’

7 entitlement to private attorney general fees. The analysis requires more than the mere

8 suggestion that a plaintiff might have had some financial stake in the case. Instead, the

9 monetary benefits obtained must be quantified, then discounted by the likelihood of success

10 and weighed against the actual cost of litigation. ( Whitley, supra, 50 Cal.4th at pp. 1215-1216,

11 quoting L.A. Police Protective League, supra, 188 Cal.App.3d at pp. 9-10.) A fee award is

12 proper unless “the expected value of the litigant’s own monetary award exceeds by a

13 substantial margin the actual litigation costs.” (Ibid., quoting L.A. Police Protective League,

14 supra, 188 Cal.App.3d at pp. 9-10, italics added.) Even assuming a Plaintiff had some

15 economic interest, Defendants’ conclusory argument that Plaintiffs initiated this lawsuit for

16 personal financial gain falls far short of establishing that the cost of litigation outweighed “by a

17 substantial margin” any such interest. (Id. at p. 1216.)

18 Indeed, following the L.A. Police Protective League valuation method, it is impossible

19 to say that any Plaintiff realized a pecuniary benefit sufficient to defeat their fee claim. For no

20 Plaintiff actually realized a financial gain as a result of this lawsuit at all. Plaintiffs did not

21 overturn the challenged regulations or eliminate any potential costs associated with their

22 compliance. Nor did they seek or obtain an award of money damages. Instead, they succeeded

23 in compelling the Department to propose APA-compliant regulations and to open a period for

24 public comment regarding those regulations—a concrete benefit without any discernable

25 monetary value. In other words, by their action, Plaintiffs “secured the enforcement of basic

26 procedural rights,” here, the statutory right to notice and an opportunity to comment on

27 proposed regulations. (Baggett v. Gates (1982) 32 Cal.3d 128, 143.) As explained by the

28 Supreme Court in Baggett v. Gates, “enforcement of th[o]se procedural rights may well not
5
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1 result in any pecuniary benefit to plaintiffs themselves.” (Ibid.) For prompting a government

2 agency to follow procedural mandates does not necessarily result in the ultimate reversal of the

3 government action. (Ibid.)

4 In Baggett, four Los Angeles police officers challenged their reassignment to lower-

5 paying positions within the LAPD without an opportunity for appeal. (32 Cal.3d at pp. 133-

6 134.) The trial court issued a writ of mandate ordering the LAPD to offer the plaintiff officers

7 an administrative appeal before taking any action that would reduce their salary and

8 permanently enjoining the department from lowering the paygrades of other officers without

9 appeal. (Id. at p. 134.) Though the officer plaintiffs certainly had a financial interest in the

10 subject matter of the suit, i.e., their very salaries, the Court held they were entitled to fees,

11 reasoning that “plaintiffs’ newly won right to an administrative appeal of the [LAPD’sj

12 decision to reassign them to lower paying positions will not necessarily result in the reversal of

13 that decision. Plaintiffs’ reassignment and consequent reduction in salary may be approved.”

14 (Id. atp. 143.)

15 Here, all four challenged underground regulations were formally adopted by

16 Defendants through the regulatory process. (Pls.’ Req. Jud. Not., ¶ 1; Ex. A.) Any financial

17 benefit Plaintiffs might have seen had the challenged regulations been amended or rejected

18 during the rulemaking process thus never materialized. But even if they had, the result would

19 be the same. Because the Baggett Court did not have the benefit of knowing whether

20 enforcement of the plaintiffs’ procedural rights would ultimately result in reversal of the

21 government action, its holding that the plaintiffs were nonetheless entitled to fees strongly

22 suggests that the mere possibility that the enforcement of procedural rights might result in

23 economic gains is not a pecuniary interest sufficient to overcome a section 1021.5 fee claim.

24 (32 Cal.3d at p. 143; see also Citizens Against Rent Control v. City ofBerkeley (1986) 181

25 Cal.App.3d 213, 230-231 [indicating that a speculative, indirect financial benefit is not a bar to

26 fee recovery].)

27 Finally, Defendants’ use of Flannery v. California Highway Patrol to challenge

28 Plaintiffs’ entitlement to fees is unavailing—for that case is easily distinguishable. (Defs.’
6
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1 Oppn., pp. 7-9.) There, plaintiff Flamnery was wrongfully terminated from her position with

2 the California Highway Patrol. (Flannery, supra, 61 Cal.App.4th at p. 632.) She sued the

3 agency alleging sexual harassment, gender-based discrimination, and retaliation in violation of

4 the Fair Employment and Housing Act (FEHA), seeking “reinstatement and damages.” (Ibid.)

5 The trial court awarded Flannery $250,000 and granted injunctive relief regarding her status as

6 a CHP employee. (Ibid.) The relief she sought—and that which she received—was

7 unquestionably pecuniary in nature. What’s more, the court found that the benefit conferred on

8 the public (i.e., the message to government agencies that violations of FEHA would not be

9 tolerated) was ancillary to Flannery’s primary, economic interest in damages and

10 reinstatement. In short, the litigation did not confer “a significant benefit on the general public

11 or a large class of persons.” (Id. at p. 647.)

12 In stark contrast, Plaintiffs here sought only declaratory and injunctive relief. They

13 neither requested nor recovered money damages. The litigation resulted only in the

14 enforcement of procedural rights and, ultimately, the adoption of each of the challenged

15 regulations in accordance with the APA. And, again, no Plaintiff had a direct or indirect

16 pecuniary interest in the outcome of this litigation. What’s more, Plaintiffs’ action clearly

17 benefited a large class of persons with an interest in the FSC Program, as evidenced by the

18 9,100 pages of public comment on the matter received by the OAL. (Barvir Decl. Supp. Mot.

19 Attys’ Fees, ¶31; Ex. R.) Unlike Flannery, it cannot reasonably be argued that the primary

20 goal or effect of this lawsuit was to advance the financial interests of the named plaintiffs.

21
III. DEFENDANTS HAVE NOT MET THEIR BURDEN TO PROVE THAT PLAINTIFFS’ FEE

22 REQUEST Is UNREASONABLE

23 Plaintiffs’ moving papers presented the Court with competent, thorough evidence

24 supporting their fee request, including a detailed declaration of all claimed hours and services

25 provided, a chart summarizing and breaking down the claimed hours, and sworn testimony

26 affirming the reasonableness of the rates sought. The burden thus shifted to the fee opponent to

27 present specific evidence the hours claimed are unreasonable. (Hadley v. Krepel (1985) 167

28
7
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1 Cal.App.3d 677, 682.) Defendants presented neither argument nor evidence challenging the

2 reasonableness of Plaintiffs’ fee claim; they thus failed to meet their burden. The Court should

3 find Plaintiffs’ claim to be reasonable and grant fees in the full amount requested.

4 CONCLUSION

5 For the foregoing reasons, Plaintiffs respectfully request the Court grant their fee

6 request in the amount of $113,619.00. To the extent the Court intends to deny Plaintiffs’

7 motion on the grounds that they have not established the catalytic effect of this lawsuit,

8 Plaintiffs renew their request to hold an evidentiary hearing regarding the same.

9

10 Date: December 9, 2015 MICHEL & ASSOCIATES, P.C.

AnnaM. Barvir
13 Counselfor Plaintiffs

14

15

16

17

18

19

20

21

22
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25

26

27

28
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1 SUPPLEMENTAL DECLARATION OF ANNA M. BARVIR

2 I, Anna M. Barvir, declare as follows:

3 1. I am an attorney at the law firm Michel & Associates, P.C., attorneys of record

4 for Plaintiffs in this action. I am an attorney licensed to practice law before the courts of the

5 state of California. I have personal knowledge of the facts set forth herein and, if called and

6 sworn as a witness, could and would testif’ competently thereto.

7 2. On December 9, 2015, my office prepared and sent out subpoenas to be

8 personally served on Ms. Kimberly Granger and Mr. Blake Graham, an employee of

9 Defendant Department of Justice who plaintiffs’ counsel believes to be most knowledgeable

io regarding the initiation of the rulemaking process regarding the Firearm Safety Certificate

ii Program. If the Court denies Plaintiffs’ request for oral testimony, I am prepared to notif’ the

12 witnesses that their appearance will be unnecessary.

13 I declare under penalty of perjury under the laws of the State of California that the

14 forgoing is true and correct.

is Executed December 9, 2015, at Long Beach, California.

16

17 AnnaM.Barvir
Declarant

18

19

20

21

22

23

24

25

26

27

28
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1 PROOF OF SERVICE

2 I, Laura Quesada, am employed in the City of Long Beach, Los Angeles County,
California. I am over the age eighteen (18) years and am not a party to the within action. My

3 business address is 180 East Ocean Blvd., Suite 200, Long Beach, California 90802.

4 On December 9, 2015, I served the foregoing document(s) described as:

5 PLAINTIFFS’ REPLY TO OPPOSITION TO MOTION FOR ATTORNEYS’ FEES
AND REQUEST FOR ORAL TESTIMONY; SUPPLEMENTAL DECLARATION OF

6 ANNA M. BARVIR IN SUPPORT

7 on the interested parties in this action by placing
[ } the original

8 [Xj a true and correct copy
thereof enclosed in sealed envelope(s) addressed as follows:

9
Mr. Jeffrey Rich

10 Deputy Attorney General
1300 I Street, Suite 125

11 Sacramento, CA 95814

12 — (PERSONAL SERVICE) I caused such envelope to delivered by hand to the offices of
the addressee.

13
Executed on December 7, 2015, at Long Beach, California.

14
.• (OVERNIGHT MAIL) As follows: I am Elreadily familiaril with the firmEls practice of

15 collection and processing correspondence for overnight delivery by UPS/FED-EX.
Under the practice it would be deposited with a facility regularly maintained by

16 UPS/FED-EX for receipt on the same day in the ordinary course of business. Such
envelope was sealed and placed for collection and delivery by UPS/FED-EX with

17 delivery fees paid or provided for in accordance.

18 Executed on December 9, 2015, at Long Beach, California.

19 X (STATE) I declare under penalty of perjury under the laws of the State of California
that the foregoing is true and correct.

20
— (FEDERAL) I declare that I am employed in the

21 this court at whose direction the service was

22

23

24

25

26

27

28
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