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UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

 

SAFARI CLUB INTERNATIONAL,  ) 

     ) 

Appellant    )  No. 13-5300  

     ) 

v.      ) 

       ) 

       ) 

SALLY JEWELL, in her official capacity )  

as Secretary of the U.S. Department of the ) 

Interior, et al.,     ) 

     ) 

Appellees    ) 

 

 

SAFARI CLUB INTERNATIONAL’S UNOPPOSED MOTION FOR STAY 

OF BRIEFING 

 

Introduction 

 

Appellant Safari Club International (SCI) seeks a stay of the briefing of the 

appeal in this matter.  On February 11, 2014, this Court issued a briefing schedule 

that requires SCI to file its opening brief on March 26, 2014.  Just six days prior to 

that date, on March 18, 2014, Appellees Sally Jewell et al. (“Federal Appellees”) 

are expected to issue a regulation, in accordance with a directive included in the 

2014 Consolidated Appropriations Act, Pub.L. 113-76 (2014) (“2014 

Appropriations Law”), that will significantly affect the issues of this appeal.  The 

requested stay will allow SCI to determine whether Federal Appellees’ compliance 

with the 2014 Appropriations Law will affect SCI’s need to pursue this appeal. 
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This motion is unopposed.  Federal Appellees and Intervenor-Appellees 

Humane Society of the United States, Born Free USA, and Defenders of Wildlife 

do not oppose the relief requested in the motion, but have asked SCI to represent to 

this Court that Federal Appellees and those Intervenor-Appellees do not agree with 

all of the contents of the motion, including the motion’s characterizations of law, 

the existence and nature of SCI’s purported injuries and the representation 

regarding prejudice to appellees from a stay.  Intervenor–Appellee, Friends of 

Animals, does not oppose this motion.   

Grounds for the Motion 

SCI filed this appeal to challenge a District Court ruling upholding a 

decision by the U.S. Fish and Wildlife Service (“FWS”) to list U.S. populations of 

scimitar-horned oryx, dama gazelle and addax (“three antelope species”) as 

endangered under authority of the Endangered Species Act (“ESA”), 16 U.S.C. 

§1533.  A provision in the 2014 Appropriations Law directs the FWS to issue a 

regulation that will make it unnecessary for private owners of herds of the three 

antelope species to obtain permits to allow the lethal removal (“take”) of members 

of their herds.  Although the provision does not change the listing status of the 

three antelope species, it will change the effect that the listing status has on SCI’s 

and its members’ interests.    
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A stay will allow SCI to determine whether the regulation will help alleviate 

the harms suffered by SCI members as a result of the three antelope species’ listed 

status.  A stay will also allow SCI to assess whether anyone will challenge either 

the 2014 Appropriations Law or the regulation required by the provision.  SCI’s 

goal in requesting a stay is to prevent SCI and the other parties to this litigation 

from unnecessarily expending their resources to research and draft briefs and to 

save the Court from having to review briefs in the event that the FWS’s regulation 

makes it appropriate for SCI to discontinue this appeal.   

Relief Sought 

SCI requests that this Court issue a stay of all briefing until 45 days 

following the date on which the FWS publishes in the Federal Register the final 

regulations required for compliance with the 2014 Appropriations Law.  SCI 

further requests that this Court order SCI to do one of the following on or before 

that date:  1) move for an extension of the stay; 2) move to dismiss the appeal; or 

3) in consultation with the other parties to this litigation, submit a new joint 

proposed briefing schedule for the appeal. 

Argument 

Relevant Facts and Procedural History 

SCI filed the underlying lawsuit in this appeal to challenge a regulation 

issued by the FWS that listed U.S. populations of the three antelope species as 
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endangered.  70 Fed. Reg. 52319 (Sept. 2, 2005).  Once a species is listed as 

endangered, the take of members of that species is prohibited unless exempted via 

special rules and/or permits issued by the FWS.  16 U.S.C. § 1538(a)(1)(A).   

When it initially listed the three antelope species as endangered in 2005, the 

FWS also issued a companion rule that made it unnecessary for private ranchers, 

including SCI members, to obtain permits that authorized the take of members of 

their privately owned herds of the three species.  70 Fed. Reg. 52310 (“2005 

Rule”).  Several groups challenged the 2005 Rule and on June 22, 2009 the District 

Court of the District of Columbia held the rule to be in violation of the ESA 

because it did not afford the public an opportunity to receive notice of and 

comment on each individual exemption to the ESA take prohibitions.  Friends of 

Animals v. Salazar, 626 F.Supp.2d 102 (D.D.C. 2009).  In 2012, the FWS 

withdrew the 2005 Rule –making it necessary for ranchers to obtain individual 

permits to cull members of their herds.  77 Fed. Reg. 431 (Jan. 5, 2012). 

 SCI brought this suit in the District Court to challenge the listing of the U.S. 

populations of the three antelope species and to remedy the harms caused by the 

endangered status of these populations.  On August 9, 2013, the District Court in 

this case upheld the legality of the FWS’s listing of the U.S. populations of the 

three antelope species.  SCI appealed that ruling to this Court on October 8, 2013.   
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On January 18, 2014, the President signed into law the 2014 Appropriations 

Law, which included the following language applicable to the three antelope 

species:   

Before the end of the 60-day period beginning on the date of 

enactment of this Act, the Secretary of the Interior shall reissue the 

final rule published on September 2, 2005 (70 Fed. Reg. 52310 et 

seq.) without regard to any other provision of statute or regulation that 

applies to issuance of such rule. 

 

H.R. 3547, 113th Cong. § 127.  Thus, the FWS (on behalf of the Secretary of the 

Interior) must reissue the 2005 Rule on or before March 18, 2014.  If the FWS 

complies with the statutory directive, the reissued 2005 Rule will make it 

unnecessary for private ranchers to obtain individual permits from the FWS to cull 

their herds and to allow others to take members of their herds.  If that occurs, SCI 

may no longer need to pursue this litigation to remedy the harm caused by the three 

antelope species’ endangered status. 

Recently, in other ongoing litigation concerning the three antelope species, 

SCI and the Federal Defendants in that case (Federal Appellees here) jointly 

moved for a stay of that litigation pending the FWS’s compliance with the 

directives of the 2014 Appropriations Law.  Friends of Animals v. Ashe, 13-cv-

01580(BAH).
1
  The District Court in that action granted a stay of proceedings until 

                                                           
1
 In that litigation, several groups have challenged the legality of the permits that 

the FWS has issued that grant private ranchers exemptions from the take 

prohibitions applicable to endangered species.   
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March 25, 2014 on which date the parties are to file a joint status report regarding 

the impact, if any, of the 2014 Appropriations Law on that litigation.  Although the 

Federal Defendants agreed with SCI that a stay of proceedings was necessary 

pending the FWS’s compliance with the 2014 Appropriations Law, SCI and the 

Federal Defendants did not share identical views on the potential outcome of the 

FWS’s actions.  In their Joint Reply in Support of Motion to Stay Proceedings, the 

Federal Defendants expressed some uncertainty as to the nature of their future 

actions to respond to the 2014 Appropriations Law provision: 

As Plaintiff points out, Defendants have stopped short of forecasting 

that Plaintiff’s complaint is certain to become moot, but this 

reluctance to speculate on the precise effect of the Rider is entirely 

appropriate, and, indeed, underscores the need for a stay in this case. 

As Plaintiff apparently agrees, any briefing concerning mootness 

depends on FWS’ forthcoming response to the Rider, . . . , but 

Defendants believe speculation as to that response or its precise 

effects would be presumptuous and counter-productive. It is exactly 

because of this uncertainty, however, that the Court should grant the 

joint motion for a stay, as moving forward with the case before FWS 

responds to the Rider cuts sharply against the interests of judicial 

economy. 

 

Id. at 5 (Dkt. 35).  The uncertainty expressed by the Federal Defendants leaves 

room for question as to what regulation the FWS will issue on or before March 18, 

2014 and what impact that regulation will have on those who are burdened with 

permit requirements for the management of their herds of the three antelope 

species. 
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Additional uncertainty comes from the potential reactions of other 

individuals and non-governmental organizations who allege to have an interest in 

the conservation status of the three antelope species.  Several groups have already 

sued multiple times to challenge various aspects of the FWS’s regulations and 

practices governing the conservation and management of U.S. populations of the 

three antelope species.  Among them are Friends of Animals, Defenders of 

Wildlife, Born Free USA and the Humane Society of the United States, all of 

whom are Intervenor-Appellees in this matter.  It is possible that one or more of 

these groups will decide to challenge the regulation that the FWS issues in 

response to the 2014 Appropriations Law.  The possibility of a challenge to those 

regulations makes it necessary for SCI to wait before deciding whether the FWS’s 

strict compliance with the 2014 Appropriations Law will relieve some or all of the 

harms suffered by SCI and its members due to the three antelope species’ 

endangered status.
2
  Similarly, because individuals or groups could attempt a 

challenge to the three antelope language of the 2014 Appropriations Law itself, in 

a lawsuit similar to the one filed in Alliance for the Wild Rockies v. Salazar, 800 F. 

Supp. 2d 1123 (D.Mt.2011), affd. 672 F.3d 1170 (9th Cir. 2012), it would be 

                                                           
2
 A dismissal of this lawsuit will not protect SCI’s interests as the six year 

limitation period governing a challenge to the 2005 listing of the U.S. populations 

of the three antelope species expired after SCI filed its suit in the district court. 
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premature for SCI to decide whether to continue its appeal, based exclusively on 

the FWS’s reissuance of the 2005 Rule.
3
   

The uncertainty of the outcome of the 2014 Appropriations Law with respect 

to the three antelope species would cause SCI to suffer a hardship if required to 

commence briefing before being permitted to learn what actions the FWS will take 

to comply with Congress’ directive and whether it is no longer necessary for SCI 

to seek relief for the harms caused by the endangered status of the three antelope 

species.  If granted a stay, SCI, other parties, and the Court may be spared the time 

and effort required to draft and review the briefs in a case where briefing, and the 

entire appeal, may become unnecessary. 

Relevant Law 

 

This Court possesses the power to prevent the expenditure of time and 

resources in preparing and reviewing briefs that may soon become unnecessary.  

“[T]he power to stay proceedings is incidental to the power inherent in every court 

to control the disposition of the causes on its docket with economy of time and 

effort for itself, for counsel, and for litigants.”  Landis v. North American Co., 299 

U.S. 248, 255 (1936).  Where a federal agency is poised to issue decisions that will 

affect the outcome of pending litigation, a court may stay the case to await the 

                                                           
3
 In that case, groups unsuccessfully challenged the constitutionality of a 

provision very similar to the one included in the 2014 Appropriations Law. 
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agency’s determination.  Mical Commc’ns v. Sprint Telemedia Inc., 1 F.3d 1031, 

1039-40 (10th Cir. 1993)(court stayed litigation pending FCC ruling). 

If it complies with the 60-day deadline specified in the 2014 Appropriations 

Law, the FWS will reissue the 2005 Rule just eight days prior to the deadline set 

by this Court for SCI’s opening brief.  The FWS is also scheduled to file a status 

report concerning its compliance with the statutory mandate in the Friends of 

Animals v. Ashe, supra, litigation just one day prior to the date set for SCI’s 

opening brief in this matter.  Without the stay, SCI will be required to commence 

the drafting and preparation of its opening brief in this matter, well prior to the date 

that the FWS’s plan for complying with the 2014 Appropriations Law is revealed.   

In determining whether it should issue the requested stay, the Court balances 

the competing interests of the parties.  Landis, 299 U.S. at 255.  In this case, the 

delay will bring no harm to Federal Appellees.  They are the parties that Congress 

has tasked with reissuing the 2005 Rule and were the parties who prevailed in the 

District Court.  They will suffer no loss from a continuation of the status quo in 

this matter.  Similarly, Intervenor-Appellees will suffer no harm from a stay.  In 

terms of preparing briefs, all parties will benefit if SCI ultimately decides to 

discontinue this appeal.   
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Conclusion 

SCI respectfully requests that this Court issue a stay of all briefing for 45 

days following the date on which the FWS publishes in the Federal Register the 

final regulations required for compliance with the 2014 Appropriations Law.  SCI 

further requests that this Court order SCI to do one of the following on or before 

that date: 1) move for an extension of the stay; 2) move to dismiss the appeal; or 3) 

in consultation with the other parties to this litigation, submit a new joint proposed 

briefing schedule for the appeal. 

February 25, 2014     /s/Anna M. Seidman 

       Anna M. Seidman 

       Safari Club International 

       501 2
nd

 Street NE 

       Washington, D.C.  20002 

       202-543-8733(tel) 

       202-543-1205(fax) 

       aseidman@safariclub.org 

       Counsel for Appellant Safari Club 

International 
 

USCA Case #13-5300      Document #1481508            Filed: 02/25/2014      Page 10 of 10

mailto:aseidman@safariclub.org

