
IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

 
 
SAFARI CLUB INTERNATIONAL, 
 
                Plaintiff, 
 
v. 
 
KEN SALAZAR, in his official capacity as 
Secretary of the U.S. Department of the 
Interior, et al., 
 
               Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 1:11-cv-01564-BAH 
 
 

 
OWEN, et al., 
 
               Plaintiffs, 
 
v. 
 
U.S. DEPARTMENT OF THE INTERIOR, et 
al., 
 
               Defendants. 
 
______________________________________

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
 

 

1:12-cv-00194-BAH 

(Consolidated Cases) 

 

   
NOTICE OF FILING SECOND SUPPLEMENT TO THE ADMINISTRATIVE RECORD  

 
 Notice is provided to the Court and Plaintiffs that Federal Defendants hereby file a 

second supplement to the administrative record in the above-captioned case.  The Service’s 

certification of this supplement to the administrative record is attached hereto as Exhibit 1.  The 

index of this supplement to the administrative record is attached hereto as Exhibit 2.          

Dated: February 29, 2012 
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      Respectfully submitted, 
 
      IGNACIA S. MORENO 
      Assistant Attorney General 
      Environment & Natural Resources Division 
 
      SETH M. BARSKY, Section Chief 

KRISTEN L. GUSTAFSON, Asst. Section Chief 
 
 
      /s/ Meredith L. Flax     
      MEREDITH L. FLAX 

Sr. Trial Attorney (D.C. Bar No. 468016) 
U.S. Department of Justice 

      Environment & Natural Resources Division  
Wildlife & Marine Resources Section  
Ben Franklin Station, P.O. Box 7611 
Washington, D.C. 20044-7369 
Telephone: (202) 305-0404 
Facsimile: (202) 305-0275 
Meredith.Flax@usdoj.gov 

 
      Attorneys for Federal Defendants 
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 2nd Supplemental Index to the Administrative Record for Safari Club International v. Salazar, et al, Case No. 1:11‐cv‐
01564‐BAH

DATE SENDER RECIPIENT FORM DESCRIPTION TOTAL PAGES Privileged
BATES 
NUMBERS

6/28/2010

Lawrence Rudolph, 
Safari Club 
International (SCI)

Ken Salazar, DOI and 
Rowan Gould, 
USFWS Letter

Petition for the removal of U.S. 
captive populations of three 
antelope species from the 
endangered species list 13 No 1160‐1172

6/29/2010

Nancie Marzulla, 
Marzulla Law Firm, 
on behalf of Exotic 
Wildlife 
Association (EWA) Ken Salazar, DOI Letter

Petition for the removal of U.S. 
captive populations of three 
antelope species from the 
endangered species list 75 No 1173‐1247

9/23/2010

Janine Van 
Norman, Branch of 
Foreign Species, 
USFWS

Lawrence Rudolph, 
SCI Letter

Response to Petition for the 
removal of U.S. captive 
populations of three antelope 
species from the endangered 
apecies list 2 No 1248‐1249

9/15/2010

Janine Van 
Norman, Branch of 
Foreign Species, 
USFWS

Nancie Marzulla, 
Marzulla Law Firm, 
on behalf of EWA Letter

Response to Petition for the 
removal of U.S. captive 
populations of three antelope 
species from the endangered 
apecies list 2 No 1250‐1251

9/22/2010 Anna Seidman, SCI
Amy Brisendine, 
USFWS Email

Communication notifying the 
USFWS that acknowledgement 
of the petition was sent to the 
wrong party 2 No 1252‐1253
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6/29/2011
Kevin Anderson, 
SCI

Ken Salazar, DOI and 
Rowan Gould, 
USFWS Letter 

60‐day NOI to sue over 
violations of the ESA and the 
APA in the decision to include 
US captive populations of the 
Scimitar‐horned oryx, dama 
gazelle and addax in the listing 
of these species as endangered 
on September 2, 2005, and/or 
the failure to correct the ESA 
listing to specify that only  the 
populations in the portion of 
their range outside the US are 
classified as endangered 15 No 1254‐1268

6/30/2011

Nancie Marzulla, 
Marzulla Law Firm, 
on behalf of EWA

Ken Salazar, DOI and 
Rowan Gould, 
USFWS Letter

60‐day NOI to sue over 
violations of the ESA and the 
APA in the decision to include 
US captive populations of the 
Scimitar‐horned oryx, dama 
gazelle and addax in the listing 
of these species as endangered 
on September 2, 2005, and the 
failure to classify only the 
population of these species 
outside the US as endangered 36 No 1269‐1304

7/25/2011 Gina Shultz, USFWS Kevin Anderson, SCI Letter
Response to Notice of Intent to 
Sue 1 No 1305‐1306
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June 28, 2010 
 
Ken Salazar 
Secretary of the Interior 
U.S. Department of the Interior 
1849 C. Street N.W. 
Washington, D.C. 20240 
 
Rowan Gould 
Acting Director, U.S. Fish and Wildlife Service 
U.S. Department of the Interior 
1849 C Street N.W. 
Washington, D.C.  20240 
 

 
 

Petition to Delist the U.S. Captive Populations of Scimitar-Horned Oryx, Dama Gazelle 
and Addax, and/or to Correct the Endangered Species Act Listing of Scimitar-Horned 
Oryx, Dama Gazelle and Addax To Specify That Only the Populations in the Portion of 

Their Range Outside of The United States Are Classified As Endangered 
 

Safari Club International and Safari Club International Foundation (“SCI and SCIF”) file 
this petition for the removal of U.S. captive populations of three antelope species from the 
endangered species list.  SCI and SCIF seek the delisting of the U.S. populations of scimitar-
horned oryx, dama gazelle and addax under the authority of 16 U.S.C. §1533(b)(3)(A), 5 U.S.C. 
§ 553(e) and 50 C.F.R. §424.11(d)(3).  This petition for rulemaking is based on the facts that (1) 
the captive populations of these three antelope species, located in the United States, should never 
have been included in the endangered listing for the three species and (2) the U.S. Fish and 
Wildlife Service (“FWS or Service”) erroneously interpreted the facts and law pertaining to their 
obligations regarding the inclusion of these captive populations when the Service made its 
decision, on September 2, 2005 to designate the three species as endangered.  Because the 
decision to designate the U.S. captive populations was made in error, the Service can now correct 
and reverse that decision.  The regulations that govern the listing and delisting of species 
pursuant to the Endangered Species Act (“ESA”), 16 U.S.C. § 1533, give the Service the 
authority to delist a listed species if there is data to substantiate that it is not endangered and that 
investigations subsequent to the listing decision show that the interpretation of the best scientific 
and commercial data available at the time of the listing decision was made in error. 

 

1160
Case 1:11-cv-01564-BAH   Document 25-3   Filed 02/29/12   Page 1 of 13



Safari Club International and Safari Club International Foundation 
Petition to Remove U.S. Scimitar-Horned Oryx, Dama Gazelle and Addax From the Endangered 
Species List Based Upon Error 
June 28, 2010 
Page 2 of 13 
 

 
Safari Club International - Washington DC Office 

501 2nd Street, NE, Washington, DC 20002 • Phone 202 543 8733 • Fax 202 543 1205 • www.safariclub.org 

 
 

 

Petitioners Safari Club International and Safari Club International Foundation 
 

Safari Club International, a nonprofit IRC § 501(c)(4) corporation, has approximately 
53,000 members worldwide, many of whom own, conserve and hunt individual antelope from 
those captive populations of scimitar-horned oryx, dama gazelle and addax in the United States.  
SCI’s missions, in the United States, and throughout the world, include the conservation of 
wildlife, protection of the hunter, and education of the public concerning hunting and its use as a 
conservation tool.  Safari Club International Foundation is a nonprofit IRC § 501(c)(3) 
corporation.  Its missions include the conservation of wildlife, education of the public concerning 
sustainable use hunting and its use as a conservation tool, and humanitarian services.  More 
specifically, the conservation mission of SCIF is: (a) to support the conservation of the various 
species and populations of game animals and other  wildlife and the habitats on which they 
depend; and (b) to demonstrate the importance of hunting as a conservation and management 
tool in the development, funding and operation of wildlife conservation programs.   

 
SCI and SCIF participated in numerous comment opportunities provided by the Service 

in its consideration of the listing status of the three species generally as well as the status of the 
U. S. captive populations of those species.  SCI and SCIF also commented on the proposed 
regulation intended to exempt the U.S. captive populations from ESA take prohibitions and to 
allow continued hunting of members of the U.S. captive herds and other activities that enhance 
the propagation and survival of the species.  In some of those comments, SCI and SCIF 
advocated that the FWS was not required to list those captive populations as endangered and that 
the Service had the authority to treat those captive populations differently from populations of 
members of the species living in their native ranges.  For example, in comments submitted on 
October 22, 2003, SCI and SCIF advocated that the FWS designate the captive populations of 
the three species in the United States as “distinct population segments” (“DPSs”) and that these 
DPSs “be given separate consideration” for the purpose of listing.   A copy of SCI and SCIF’s 
letter is attached to this Petition as Exhibit “A.” 
 

SCI and SCIF also participated in litigation in federal district courts in California and the 
District of Columbia to defend the Section 4 regulation following its adoption on September 2, 
2005. 70 Fed. Reg. 52310.   On June 22, 2009, a Judge in the U.S. District Court for the District 
of Columbia ruled that the regulation violated the ESA because it allowed the take of species 
listed as endangered without the requirement for individual enhancement of survival permit 
applications and the commensurate public notice and comment opportunities.  Friends of 
Animals v. Salazar, 626 F. Supp. 2d 102 (D.D.C. 2009).  The court remanded the matter to the 
Service for further proceedings consistent with his ruling, leaving it to the Service to promulgate 
new regulations that would not violate the ESA.  The delisting of the U.S. captive members of 
these three species would not be inconsistent with the court’s ruling.  If the Service corrects its 
erroneous listing of the U.S. captive herds of the three species and consequently delists the U.S. 
captive herds, the take of members of the U.S. populations would require no exemption from the 
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ESA take prohibitions, no permit applications and no need for public notice and comment on 
individual permit applications. 

 
Appearance and Status of the Scimitar-Horned Oryx, Dama Gazelle and Addax 
 

The three antelope species at issue are not native to the United States and were 
introduced into this country from populations in their home ranges in various parts of Africa.  
The status of the species in the wild was well document by the Service in the September 2, 2005 
rules listing the species as endangered, and permitting the continuation of activities, including 
hunting of the species, for the purpose of enhancing the survival of the three species.  70 Fed. 
Reg. 52310 (September 2, 2005); 70 Fed. Reg. 52319 (September 2, 2005). The scimitar-horned 
oryx (oryx dammah) was historically found in the wild in Algeria, Burkina Faso, Chad, Egypt, 
Libyan Arab Jamahiriya, Mali, Mauritania, Morocco, Niger, Nigeria, Senegal, Sudan, Tunisia, 
and Western Sahara.  It stands about 47 inches [119 centimeters (cm)] tall and weighs around 
450 pounds [204 kilograms (kg)]. It is generally pale in color, but the neck and chest are dark 
reddish brown. Adult animals possess a pair of horns curving back in an arc up to 50 in (127 cm) 
long.  70 Fed. Reg. 52319 (September 2, 2005).  Scimitar-horned oryx have all but disappeared 
from the wild.  There were an estimated 500 Scimitar-horned oryx in Chad and Niger until about 
1985, but by 1988 only a few dozen individuals survived in the wild.  Since then there have been 
no confirmed sightings in the wild.  http://www.iucnredlist.org/apps/redlist/details/15568/0.   
Captive populations in fenced protected areas can be found in a number of range countries, 
including Tunisia, Morocco, and Senegal.  In 2005, at least 1,550 captive animals were held in 
managed breeding programs around the world (Gilbert 2005), not including those found on 
private ranches in the United States. In addition, it is believed that more than 4,000 are kept in a 
private collection in the United Arab Emirates.  Id.  Captive herds of scimitar-horned oryx are 
also found in South Africa.   
 

The addax (addax nasomaculatus) is generally about 42 inches (106 cm) tall at the 
shoulder and weighs around 220 pounds (100 kg). It has a grayish white coat and its horns twist 
in a spiral up to 43 inches (109 cm) long.  Id.  It was originally found in the wild in Chad, 
Mauritania, Niger, Algeria, Egypt, Libyan Arab Jamahiriya, Sudan, and Western Sahara.  Unlike 
scimitar-horned oryx, some addax can still be found in the wild.  The IUCN approximates that 
there are 300 still living in Niger, Chad and Mauritania. 

 
Today, the only known remaining population survives in the Termit/Tin Toumma 
region of Niger. However, there are sporadic records of small isolated groups and 
individuals from eastern Air Mountains/Western Ténéré desert in Niger, and from 
the Equey region of western Chad (Newby in press). Possible rare vagrants from 
these areas may be seen in north Niger, southern Algeria and Libya (Newby in 
press). There are continued rumours of Addax along the Mali/Mauritania border 
(Majabat Al Koubra), but no confirmed sightings for several years. However, in 
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early March, 2007, the fresh tracks of about 15 Addax were seen in central 
Mauritania, in an area where they had not been reported for over 20 years (R. 
Vernet in Newby in press). 

 
http://www.iucnredlist.org/apps/redlist/details/512/0.  In addition to those in fenced populations 
in their former home ranges in Tunisia and Morocco, some addax have been reintroduced into 
the wild in these countries.  Id. 
 

The dama gazelle (gazella dama) stands about 39 inches (99 cm) tall at the shoulder and 
weighs around 160 pounds (72 kg). Its upper body is mostly reddish brown, and the head, rump, 
and underparts are white.  Its horns curve back and up, but are generally less than half the length 
of those of the scimitar-horned oryx.  Id.  Their historic home range included Chad, Mali, Niger. 
Libyan Arab Jamahiriya, Mauritania, Morocco, Nigeria, Algeria, Tunisia, Senegal, Sudan and 
Western Sahara.  They are believed to have disappeared from North Africa but some still remain 
in Mali, Chad and Niger. Some dama gazelle are living in enclosed facilities in their home ranges 
in Morocco, Tunisia and Senegal.  http://www.iucnredlist.org/apps/redlist/details/8968/0 

 
Currently, aside from the remaining wild populations of addax and dama gazelle, captive 

herds of the three species are found both inside and outside the United States.  In the United 
States, captive populations are growing and thriving.  In 2004, Dr. Elizabeth Cary Mungall 
conducted research for the Exotic Wildlife Association (“EWA”) to assess population numbers 
and habitat conditions for captive populations of the three antelope species.  Dr. Mungall 
reviewed a series of statewide censuses and collected data via a survey of EWA members who 
owned herds of one or more of the three species.  Her research not only revealed significant 
numbers of each species on ranches in Texas and/or ranches owned by EWA members, but also 
demonstrated remarkable population increases over a relatively short period of time.   

 
As shown by a series of statewide censuses (1966, 1971, 1974, 1979, 1984, 1988, 
1994) in Texas done by the Texas Parks and Wildlife Department, the state 
wildlife agency, numbers of the three subject species kept in private ownership 
have been increasing (Ramsey 1967, Cook 1972, Harmel 1975, Harmel 1980, 
Traweek 1985, Traweek 1989, Traweek, 1995). This census series is further 
discussed in Mungall and Sheffield (1994). To confirm the situation, a further 
census was done in 1996 at the request of the Exotic Wildlife Association (EWA) 
by the Texas Agricultural Statistics Service (anonymous 1996).  Dama gazelle 
numbers were checked again in an October 2003 phone census done by the author 
for EWA as described in the next section (Mungall 2004). 
 
In summary, starting with the first census in which the species appeared: 
Scimitar-horned oryx: 32 in 1979 to 1,006 in 1994 to 2,145 in 1996. 
Addax: 2 in 1971 to 587 in 1994 to 1,824 in 1996. 
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Dama gazelle: 9 in 1979 to 149 in 1994 to 91 in 1996 to 369 in 2003.   
 

Submission for the Comment Period on Proposed Listing of Scimitar-Horned Oryx, Addax, and 
Dama Gazelle Under the Endangered Species Act, A technical report prepared for the Exotic 
Wildlife Association, by Elizabeth Cary Mungall, January 6, 2004, Exhibit “B”.1 
 
Regulations Pertaining to the Three Antelope Species 
 

The FWS listed the scimitar-horned oryx, dama gazelle and the addax throughout the 
world as endangered on September 2, 2005, after almost 14 years of deliberation over how to 
deal with the disparate status of the members of the species in the wild as compared to the 
captive herds in the United States.  The Service first proposed an endangered species listing on 
November 5, 1991. 56 Fed. Reg. 56491.  After an initial public comment opportunity, the 
Service re-opened the comment period on November 5, 1991, again on July 24, 2003, 68 Fed. 
Reg. 43706, and then for a third time on November 26, 2003. 68 Fed. Reg. 66395.  
 

The Service’s protracted deliberation over the listing status of the three species was due 
in great part to the dilemma of how to protect the species in the wild without severely 
undermining the pattern of trade and use of the species within the United States that had so 
benefitted the population numbers and health of the captive herds.  An endangered classification 
would create severe restrictions on the use and trade of such animals.  The individual ranchers 
who own and maintain these herds do so on a strictly voluntary basis.  Management and 
conservation of wildlife cannot occur without financial resources.  To generate the funds 
necessary to feed, raise, breed and care for these exotic animals, many ranchers allow limited 
hunting of their herds.  In addition, owners of these captive herds trade and sell members of their 
herds in order to bring in new blood lines and maintain genetic diversity and health.  As long as 
the three species were free of federal listing classification, their value remained high, which 
facilitated an important incentive for the continued volunteer efforts of the U.S. ranchers.  A 
listing as Endangered would severely interfere with the economy and system by which the 
ranchers had been willing to participate in efforts that significantly increased the U.S. numbers of 
these animals.  The additional burdens, costs and uncertainties introduced by the new restrictions 
would significantly undermine the value of the animals, and would encourage many ranchers to 
abandon their conservation efforts.  
 

Ultimately, on September 2, 2005, the Service decided to list the three species, in their 
entirety, as endangered. The Service did not adopt SCI and SCIF’s recommendation to exclude 

                                                 
1 SCI and SCIF expect that Dr. Mungall will soon be providing the FWS with updated data on 
the status and numbers of the U.S. captive populations of these three species.  However, it is the 
status of the species at the time that the FWS erred in deciding to list the captive populations as 
“endangered” that is most relevant to the Service’s present obligation to correct that error.   
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U.S. captive populations from this listing, instead interpreting the ESA to prohibit disparate 
listing designations between wild and captive populations of a species.  The Service explained 
that “[i]t would not be appropriate to list captive and wild animals separately.”  70 Fed. Reg. 
52319, 52320 (September 2, 2005). 
 

The Service did not ignore the fact that the listing of the three species jeopardized the 
healthy status and increasing numbers of the U.S. populations.  The FWS acknowledged the 
problem and noted that “scimitar-horned oryx, addax, and dama gazelle are dependent on captive 
breeding and activities associated with captive breeding for their conservation, and that activities 
associated with captive breeding within the United States enhance the propagation or survival of 
these species.” Id. at 52320.  To mitigate the impending harm, on the same date that it listed the 
species as endangered, the Service adopted a regulation that excluded captive U.S. bread 
scimitar-horned oryx, dama gazelle and addax from certain ESA take prohibitions.   
 

We are amending 50 CFR § 17.21 by adding a new paragraph (h), which 
will apply to U.S. captive-bred scimitar-horned oryx, addax, and dama gazelle. 
The provision allows for the take; export or re-import; delivery, receipt, carrying, 
transport or shipment in interstate or foreign commerce, in the course of a 
commercial activity; or sale or offering for sale in interstate or foreign commerce 
of U.S. captive-bred live scimitar-horned oryx, addax, or dama gazelle, including 
embryos and gametes, and sport-hunted trophies, as long as certain criteria are 
met. 

 
70 Fed. Reg. at 52317.   
 
The Erroneous Listing of U.S. Captive Herds of the Three Species 
 

Federal regulations provide only three circumstances under which the Service may delist 
a previously listed species; extinction, recovery and error.  The third of these circumstances 
applies to the scimitar-horned oryx, dama gazelle and addax.   

 
A species may be delisted only if such data substantiate that it is neither 
endangered nor threatened for one or more of the following reasons: 
 . . . 
(3) Original data for classification in error.  Subsequent investigations may show 
that the best scientific or commercial data available when the species was listed, 
or the interpretation of such data, were in error. 

 
50 C.F.R. § 414.11(d) (emphasis added). 
 

At the time that it listed the three species as endangered, the Service interpreted each of 
the three species as a single indivisible unit, and concluded that it was unable to differentiate in 
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specifying the listing status of the three species between the captive herds living in the United 
States and those living outside the United States in their home range.  The FWS erroneously 
characterized the portions of the species that it was asked to evaluate and erroneously interpreted 
its authority to designate species and/or portions of species.   
 
Error One:  A Wild/Captive Classification Was Not Required 
 

The Service refused to specify a different classification for U.S. captive populations on 
the basis that “[i]t would not be appropriate to list captive and wild animals separately.”  70 Fed. 
Reg. 52319, 52320 (September 2, 2005).  In basing its listing decision on that premise, the 
Service erroneously failed to take into account the captive populations of the three species that 
live within and outside of their home ranges in countries other than the U.S., in zoos, private 
facilities and captive herds.  2  Had the FWS done so, it could have divided the populations by 
                                                 
2 For example, the FWS is aware of captive herds of scimitar-horned oryx, living in South Africa.  
74 Fed. Reg. 58977 (November 16, 2009).  In addition, the IUCN reports that there are several 
captive herds of dama gazelle around the world: 

 

Dama Gazelle are present in captivity, but the number of founders is limited 
(Sausman 1998; Thuesen 1998). Animals from Almeria breeding facility in Spain 
were introduced to an enclosure (R’mila Royal Reserve) in Morocco (130 present 
in 2007; Cuzin et al. in press) and gazelles from München Zoo (originally bred at 
Almeria) were released into an enclosure in Souss-Massa N.P. (12 animals in 
2006); these semi-captives are intended to form part of a reintroduction 
programme in Morocco. All of the animals from Almeria stock originate from 
Western Sahara. Elsewhere, Dama Gazelle were released into the 2,000-ha Bou-
Hedma N.P. in Tunisia in the early 1990s (Abaigar et al. 1997) where around 17 
were present in 2006 (T. Wacher pers. comm.); gazelles have also been 
reintroduced to Guembeul Faunal Reserve in Senegal (Cano et al. 1993) and a 
reintroduction programme in Ferlo North Reserve is underway (7 animals). 

 

http://www.iucnredlist.org/apps/redlist/details/8968/0.   The IUCN also reports captive 
herds of addax located around the world.   

 

There are over 600 Addax in Europe, Libya (Sabratha), Egypt (Giza Zoo), North 
America, Japan and Australia in managed breeding programmes . . . .” 

 

http://www.iucnredlist.org/apps/redlist/details/512/0 
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international geographical boundaries, rather than separating the species into strictly captive vs. 
wild designations.  The FWS could have specified that the portion of the range for all 
populations, both captive and wild, living outside the United States, required listing, and that no 
such listing status was necessary for any members of the species living within the U.S.  
 
Error Two: The FWS Should Not Have Included the Non-native U.S. Captive Populations of the 
Three Species in the Endangered Listing Classification 

 
The FWS has a history of not including non-native populations of a species when listing 

the native populations as endangered or threatened.  In 1998, the Service issued a Final Rule 
listing the Arkansas River Basin Population of the Arkansas River Shiner as threatened.  63 Fed. 
Reg. 64722 (November 23, 1998).  Despite listing all Arkansas River basin populations of the 
fish living in the Canadian River in New Mexico, Oklahoma and Texas and the Cimarron River 
in Kansas and Oklahoma, the Service chose not to list a non-native, introduced population that 
occurred in the Pecos River in New Mexico.  Id.  The Service noted that the Arkansas River 
basin population was discrete from the non-native Pecos River population, based on natural, 
geographic isolation.  Id. at 64774.  The court found the Arkansas River basin population to 
qualify as a distinct population segment (DPS), but did not make a similar finding for the Pecos 
River population.  Instead, the Service found that the non-native, introduced Pecos River 
population was not a listable entity. 
 

Although it is discrete, the Pecos River basin population of the ARS [Arkansas 
River Shiner] is not significant because it is an introduced population located 
outside of the species’ historic range and, at this time, is not essential for recovery 
of the species within its historic range.  Therefore, the Arkansas River basin 
population of the ARS is a listable entity under the Act, and the non-native, 
introduced Pecos River population is not a listable entity under the Act. 

 
Id.  The Service took into consideration the Pecos River population’s potential for providing 
additional genetic material to the listed Arkansas River basin population.  Nevertheless, the 
Service found it unnecessary to list the Pecos River population because it could not improve the 
status of the Arkansas River basin DPS in its historic range. Id. The Service also determined that 
conservation of the non-native population was not required by the ESA. 
 

The purpose of the Act is to conserve threatened and endangered species and the 
ecosystems on which they depend.  Non-native, introduced populations, while 
possibly useful in recovery/restoration efforts, are not a viable substitute for 
species conservation in native ecosystems.  We do not believe listing or active 
conservation of the introduced Pecos River population is appropriate nor is such 
conservation required by the Act. 

 

1167
Case 1:11-cv-01564-BAH   Document 25-3   Filed 02/29/12   Page 8 of 13



Safari Club International and Safari Club International Foundation 
Petition to Remove U.S. Scimitar-Horned Oryx, Dama Gazelle and Addax From the Endangered 
Species List Based Upon Error 
June 28, 2010 
Page 9 of 13 
 

 
Safari Club International - Washington DC Office 

501 2nd Street, NE, Washington, DC 20002 • Phone 202 543 8733 • Fax 202 543 1205 • www.safariclub.org 

 
 

 

Id. at 64778.  The disparate non-listed status for the non-native Pecos River population of the 
Arkansas River Shiner persists today.  Consequently, the decision to list the non-native herds of 
the three antelope species directly contradicts the Service’s policy and practice with respect to 
non-native populations. 
 

The policy to exclude non-native populations from Endangered Species Act listing is not 
unique to the Arkansas River Shiner scenario.  The FWS’s sister agency, National Marine 
Fisheries Service has just issued a 90 day “may be warranted” finding, accepting a petition to 
delist coho salmon (Oncorhynchus kisutch) in coastal counties south of the ocean entrance to 
San Francisco Bay, California, from the Federal List of Endangered and Threatened Wildlife, on 
the basis that the salmon at issue may not be native to the distinct population segment in which 
they have been included, and therefore “do not constitute an important component in the 
evolutionary legacy of the species.”  75 Fed. Reg. 16745, 16746 (April 2. 2010).3 
 

Error Three: A Separate Classification for a Portion of the Species’ Range Was Not Precluded 
 

Since listing the three antelope species as endangered in their entirety on September 2, 
2005, the FWS has confirmed an interpretation of the ESA to recognize the FWS’ authority to 
specify different listing classifications for different portions of a species’ range.  In 2007, the 
Solicitor’s Office for the Department of the Interior prepared a Memorandum that closely 
examined the Service’s ESA listing and delisting authorities.  The Solicitor clarified the agency’s 
ability to differentiate the listing classifications for different portions of a single species.  The 
Solicitor explained that when the Service determines that a species is in danger of extinction 
throughout a significant portion of its range (but not necessarily throughout all its range), the 
Service need specify as endangered only the portion of the species’ range in which it is an 
endangered species.  Department of the Interior Solicitor’s Memorandum M-37013, The 
Meaning of “In Danger of Extinction Throughout All or A Significant Portion of Its Range,” p.3.  
(“Solicitor’s Memorandum”) Exhibit “C.”  The Solicitor’s Memorandum acknowledges the 

                                                 
3 The scenario involving the non-native captive populations of the three antelope species is 
markedly different than the scenario considered by the Oregon District Court in Alsea Valley 
Alliance v. Evans,  161 F. Supp. 2d 1154 (D. Or. 2001).  In that case, the court rejected the 
NMFS attempt to exclude hatchery born coho salmon from a DPS and listing that included 
naturally born coho.  The hatchery salmon were swimming side-by-side in the same bodies of 
water with the natural born coho, the NMFS considered the progeny  of hatchery born salmon to 
be “naturally spawned” and the area in which the hatchery and natural born salmon co-existed 
was the native, historic range of the latter.   In the three antelope situation, the U.S. is not the 
historic range of any of the three species, and the captive members of the three herds do not 
interact with non-captive, native members of the species.  The captive members are isolated both 
geographically and reproductively, and their location is thousands of miles from the home range 
of the species. 

1168
Case 1:11-cv-01564-BAH   Document 25-3   Filed 02/29/12   Page 9 of 13



Safari Club International and Safari Club International Foundation 
Petition to Remove U.S. Scimitar-Horned Oryx, Dama Gazelle and Addax From the Endangered 
Species List Based Upon Error 
June 28, 2010 
Page 10 of 13 
 

 
Safari Club International - Washington DC Office 

501 2nd Street, NE, Washington, DC 20002 • Phone 202 543 8733 • Fax 202 543 1205 • www.safariclub.org 

 
 

 

significance of language in the Endangered Species Act that obligates the Service to specify that 
portion of a listed species’ range that is to be designated as “endangered” or “threatened.”  16 
U.S.C. § 1533(c)(1).4   

 
Pursuant to this clarification, the FWS should designate the scimitar-horned oryx, dama 

gazelle and addax as “listed” species based on their status outside the U.S. and should then 
specify only those portions of the species range where they are to receive “endangered” or 
“threatened” species classification.  In other words, the Solicitor’s Memorandum and Section 
1533(c)(1) provide the mechanism that the FWS must use when it needs to specify a different 
listing status for different portions of a species’ range.  Consequently, pursuant to the Solicitor’s 
Memorandum and 1533(c)(1) the antelope living in the significant portion of their range outside 
of the U.S., could be classified as “endangered.”  The Service’s error was specify scimitar-
horned oryx, dama gazelle and addax as requiring federal Endangered Species Act protections 
only within the portion of their ranges outside of the United States and failing to leave  the 
captive populations in the United States without such classification or unnecessary federal 
protection. 

 
The FWS relied on this very reasoning in its decision to remove federal endangered 

species listing protections from some, but not all of the gray wolves living in the Northern Rocky 
Mountain Distinct Population Segment.  On April 2, 2009, the Service published its decision to 
delist the wolves of Montana and Idaho and portions of other Rocky Mountain states but not to 
alter the listing status of the wolves of Wyoming.  The Service explained:  

 
Once we determine listing is appropriate, section 4(c) of the Act requires we 
“specify with respect to each such species over what portion of its range it is 
threatened.” In this case, we are specifying that the protections of the Act remain 
necessary in Wyoming. Thus, the protections of the Act shall remain in place in 
the Wyoming portion of its range. The interpretation of the Act advocated by 
these commenters fails to give sufficient consideration to the import of section 
4(c), is inconsistent with legislative history of the Act that strongly supports the 
view that Congress intended to give the Secretary broad discretion to tailor the 
protections of the Act with the needs of the species. 
 
Moreover, even before the 2007 Solicitors opinion, we have applied differential 
levels of protections for species facing differential levels of threats in different 
parts of their range. For example, in 1978, the gray wolf was protected as 
endangered in the lower-48 States, except in Minnesota, where it was protected as 
threatened (43 FR 9607, March 9, 1978). Nor is the listing determination for 
NRM DPS the only listing determination applying the Solicitor’s opinion. In our 

                                                 
4 This section is also often referred to as “4(c).” 
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2008 Gunnison prairie dog (Cynomys gunnisoni) 12-month finding (73 FR 6660, 
February 5, 2008), we determined that the Gunnison's prairie dog does not 
warrant the Act's protections throughout its range, but that the significant portion 
of the species' range located in central and south-central Colorado and 
northcentral New Mexico does warrant protection under the Act. On July 10, 
2008, we determined the Preble's meadow jumping mouse (Zapus hudsonius 
preblei) was not threatened throughout all of its range and the portion of the 
subspecies' range located in Colorado represented a significant portion of the 
range where the subspecies should retain its threatened status (73 FR 39790). 
Thus, this rule removes the Act's protections in Wyoming while retaining them in 
Colorado (73 FR 39790, July 10, 2008). 

 
74 Fed. Reg. 15152 (April 2, 2009).  The legality of the Service’s authority and decision to delist 
a portion of the Northern Rocky Mountain gray wolf distinct population segment is one of the 
issues now being considered by a Montana federal district court in the case of Defenders of 
Wildlife v. Salazar, 9:09 –cv-00077(DWM).  Several courts have considered whether the Service 
has the authority to specify for listing portions of range below the species level.  To date no 
appellate court has conclusively ruled on the issue.   
  

A district court opinion in Alsea Valley Alliance v. Evans, 161 F. Supp. 2d 1154 (D. Or. 
2001), for example, holds that, at least with respect to portions of a species sharing the same 
geographic area, the Service may not make listing decisions below that of a subspecies or distinct 
population segment.  Id. at 1162.  (Court rejected National Marine Fisheries Service’s decision to 
list naturally spawned, but not hatchery born salmon as threatened).  Although the Ninth Circuit 
has considered whether the ESA permits listing distinctions below the DPS level, the appellate 
court has never directly decided the question.  In fact, the Ninth Circuit has purposefully left that 
matter undecided.   In Trout Unlimited v. Lohn, 559 F.3d 956 (9th Cir 2009), the Ninth Circuit 
considered a challenge to the National Marine Fisheries Service’s status review of several 
populations of steelhead trout.  The Ninth Circuit avoided the opportunity to conclusively reject 
the Service’s authority to differentiate listings between portions of a species (DPS).  Instead the 
court specifically opened the door to further deliberation as to whether the ESA permits listing 
distinctions for portions of a species.  The court noted that no party in the Trout Unlimited case 
had claimed that the National Marine Fisheries Service had listed anything less than an entire 
species and speculated that “[i]f NMFS were attempting to list something less than a ESU, the 
Building Industry’s argument might have some merit. Id.  (emphasis added).5    The Trout 
Unlimited case is not the first time that the Ninth Circuit chose to avoid directly ruling on the 

                                                 
5 The Ninth Circuit also explained that “[i]n this case, no party disputes that when NMFS lists an 
ESU, it must list the entire ESU-including both hatchery and naturally spawned fish.”  Id. at 961.  
The court avoided offering a conclusive statement as to what its ruling would have been such a 
challenge been included in the case. 
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question of whether the ESA authorizes the Service to list portions of a species.  In Oregon 
Trollers’ Association v. Gutierrez, 452 F.3d 1104 (9th Cir. 2006), the Ninth Circuit explained that 
it had never reviewed the merits of the Oregon district court’s holding in Alsea Valley Alliance v. 
Evans, 161 F. Supp. 2d 1154 (D.Or.2001) (prohibiting listing distinctions below that of a distinct 
population segment) 452 F. 3d at 1119, and then noted that it was purposefully not deciding 
whether the Alsea district court was correct in its interpretation of the ESA.  Id. 

 
No legal precedent stands in the way of the Service excluding the healthy and populous 

captive herds of non-native scimitar-horned oryx, dama gazelle and addax from the endangered 
classification of other populations of the species, both captive and wild, living in non-U.S. 
portions of the species’ current range.  Since listing the U.S. captive portion of the three species’ 
ranges in 2005, the Service has clarified its authority to specify for listing only those portions of 
a species’ range that actually qualify for endangered species protections.  The thriving herds 
living on ranches in the U.S. do not require that level of protection. 

 
 
Petition Requirements and Agency Response 

 
Upon receiving this petition for a rulemaking correcting the listing classification of the 

U.S. populations of the three antelope species, the Service must notify SCI and SCIF within 30 
days of its receipt of the petition, in writing.  The Service has 90 days from receipt to make a 
finding as to whether the petitioned action “may be warranted.”  16 U.S.C. §1533(b)(3)(A).  
Upon making a “may be warranted” finding, the FWS has one year from the date of receiving the 
petition to publish a finding on whether the petitioned action is “warranted.”   

 
Requested Stay of Rulemaking During Consideration of This Petition 
 
 It is SCI and SCIF’s understanding that the Service is currently considering regulatory 
options to respond to the remand of Judge Kennedy in Friends of Animals v. Salazar, 626 F. 
Supp. 2d 102 (D.D.C. 2008), and that those options could include withdrawal of the existing 
regulation, adopted in 70 Fed. Reg. 52319, along with substitution of other regulatory 
mechanisms for captive members of these species.  SCI and SCIF request that the Service stay 
any such regulatory activity at least until the Service makes a finding on whether the action 
sought in this petition is warranted.   
 
Conclusion 
 

In 2005, the FWS erroneously determined, when establishing the listing status of 
scimitar-horned oryx, dama gazelle and addax, that the U.S. captive herds of the antelope should 
be included with portions of the species’ range living outside of the United States.  Although 
portions of the three species living in ranges outside of the U.S. may indeed qualify for 
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endangered status, the U.S. captive herds should never have been included in that designation.  
The FWS erred in assuming that excluding the U.S. populations would have resulted in a listing 
separation based exclusively on a captive/wild distinction.  The Service failed to acknowledge 
that the captive populations in the United States are not the only ones throughout the world and 
that captive populations outside of the U.S. would also have been encompassed in the 
endangered listing.  The Service also erred in ignoring its own practice and policy of 
distinguishing the listing status of captive and non-native populations of species and/or excluding 
non-native populations from listing of native members of the species.  Finally, the Service erred 
in failing to take into account its authority to specify a different listing status for different 
portions of each species’ range.  These errors invoke the Service’s authority under 50 C.F.R. § 
414.11(d) to rectify the incorrect listing and to delist the U.S. captive populations of the three 
antelope species.  SCI and SCIF petition the Service to expeditiously correct those errors and 
exclude the U.S. populations from the endangered species classification for scimitar-horned 
oryx, dama gazelle and addax. 

 
Please contact Anna Seidman, Director of Litigation, aseidman@safariclub.org; or Doug 

Burdin, Litigation Counsel, dburdin@safariclub.org, with any questions about this petition.  
Thank you. 
 

  

Sincerely,    

 

 

 

Lawrence Rudolph 
President, 
Safari Club International 
Safari Club International Foundation 
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private efforts to conserve these three species and will result in population reductions and a 
potential loss to the species as a whole.   The FWS has violated its statutory and regulatory 
obligations under the ESA and APA and has acted arbitrarily and capriciously in failing to 
promote, protect and encourage private conservation efforts currently being directed at captive 
herds within the United States.  This 60 day notice is being sent in accordance with 16 U.S.C. § 
1540(g). 

 
  

Safari Club International  
 

Safari Club International (“SCI”), a nonprofit IRC § 501(c)(4) corporation, has 
approximately 53,000 members worldwide, many of whom own, conserve and/or hunt individual 
antelope from those captive populations of scimitar-horned oryx, dama gazelle and addax in the 
United States.  SCI’s missions, in the United States, and throughout the world, include the 
conservation of wildlife, protection of the hunter, and education of the public concerning hunting 
and its use as a conservation tool.  SCI carries out its mission with the help of its sister 
organization, Safari Club International Foundation (“SCIF”).  SCIF is a nonprofit IRC § 
501(c)(3) corporation.  Its missions include the conservation of wildlife, education of the public 
concerning sustainable use hunting and its use as a conservation tool, and humanitarian services.  
More specifically, the conservation mission of SCIF is: (a) to support the conservation of the 
various species and populations of game animals and other  wildlife and the habitats on which 
they depend; and (b) to demonstrate the importance of hunting as a conservation and 
management tool in the development, funding and operation of wildlife conservation programs.  

 
SCI members hunt, own, raise, breed and/or trade members of the three antelope species 

on ranches in the United States.  The illegal listing of the captive populations and the Service’s 
failure to remedy that illegality jeopardize SCI members’ ability to continue to use and conserve 
these species.  

 
SCI participated in numerous comment opportunities provided by the U.S. Fish and 

Wildlife Service (“FWS” or “Service”) in its consideration of the listing status of the three 
species generally as well as the status of the U.S. captive populations of those species.  SCI also 
commented on the proposed regulation intended to exempt the U.S. captive populations from 
ESA take prohibitions and to allow continued hunting of members of the U.S. captive herds and 
other activities that enhance the propagation and survival of the species.  In some of those 
comments, SCI advocated that the FWS was not required to list those captive populations as 
endangered and that the Service had the authority to treat those captive populations differently 
than populations of members of the species living in their native ranges.  For example, in 
comments submitted on October 22, 2003, SCI advocated that the FWS designate the captive 
populations of the three species in the United States as “distinct population segments” (“DPSs”) 
and that these DPSs “be given separate consideration” for the purpose of listing.  SCI also 

Case 6:11-cv-00082-C   Document 1-2    Filed 10/17/11    Page 24 of 36   PageID 44
1292

Case 1:11-cv-01564-BAH   Document 25-9   Filed 02/29/12   Page 24 of 36



Safari Club International  
60 Day Notice of Intent to Sue Over Illegal Classification of U.S. Captive Herds of Scimitar-
Horned Oryx, Dama Gazelle and Addax as Endangered 
June 29, 2011 
Page 3 of 14 
 

 
Safari Club International - Washington DC Office 

501 2nd Street, NE, Washington, DC 20002 • Phone 202 543 8733 • Fax 202 543 1205 • www.safariclub.org 

 
 

 

participated in litigation in federal district courts in California and the District of Columbia to 
defend the Section 4 regulation following its adoption on September 2, 2005. 70 Fed. Reg.52310.  
On June 22, 2009, a Judge in the U.S. District Court for the District of Columbia ruled that the 
regulation violated the ESA because it allowed the take of species listed as endangered without 
the requirement for individual enhancement of survival permit applications and the 
commensurate public notice and comment opportunities.  Friends of Animals v. Salazar, 626 F. 
Supp. 2d 102, 115 (D.D.C. 2009).  The court remanded the matter to the Service for further 
proceedings consistent with his ruling, leaving it to the Service to promulgate new regulations 
that would not violate the ESA. Id.  

 
SCI submitted a Petition to Remove U.S. Captive Herds of Scimitar-Horned Oryx, Dama 

Gazelle and Addax from the Endangered Species List Based Upon Error on June 28, 2010.  In 
that petition, SCI reminded the FWS how regulations imposing permit requirements for the trade 
and take of U.S. captive populations of the three species would discourage private ranchers from 
continuing to raise, breed and trade these animals and would result in fewer herds and significant 
population reductions.  The FWS has not acted on that petition.   

 
 

Appearance and Status of the Scimitar-Horned Oryx, Dama Gazelle and Addax 
 

The three antelope species at issue are not native to the United States and were 
introduced into this country from populations in their home ranges in various parts of Africa.  
The status of the species in the wild was well documented by the Service in the September 2, 
2005, rules listing the species as endangered, and permitting the continuation of activities, 
including hunting of the species, for the purpose of enhancing the survival of the three species.  
70 Fed. Reg. 52310 (September 2, 2005); 70 Fed. Reg. 52319 (September 2, 2005). The scimitar-
horned oryx (oryx dammah) was historically found in the wild in Algeria, Burkina Faso, Chad, 
Egypt, Libyan Arab Jamahiriya, Mali, Mauritania, Morocco, Niger, Nigeria, Senegal, Sudan, 
Tunisia, and Western Sahara. It stands about 47 inches [119 centimeters (cm)] tall and weighs 
around 450 pounds [204 kilograms (kg)]. It is generally pale in color, but the neck and chest are 
dark reddish brown. Adult animals possess a pair of horns curving back in an arc up to 50 in (127 
cm) long. 70 Fed. Reg. 52319 (September 2, 2005). Scimitar-horned oryx have all but 
disappeared from the wild.  There were an estimated 500 Scimitar-horned oryx in Chad and 
Niger until about 1985, but by 1988 only a few dozen individuals survived in the wild.  Since 
then there have been no confirmed sightings in the wild. International Union for Conservation of 
Nature and Natural Resources (“IUCN”), http://www.iucnredlist.org/apps/redlist/details/15568/0 
(June 28, 2011).  Captive populations in fenced protected areas can be found in a number of 
range countries, including Tunisia, Morocco, and Senegal. 70 Fed. Reg. 52319 (September 2, 
2005). In 2005, at least 1,550 captive animals were held in managed breeding programs around 
the world (Gilbert 2005), not including those found on private ranches in the United States. Id. at 
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52321.  In addition, it is believed that more than 4,000 are kept in a private collection in the 
United Arab Emirates.  Id.  Captive herds of scimitar-horned oryx are also found in South Africa.   
 

The addax (addax nasomaculatus) is generally about 42 inches (106 cm) tall at the 
shoulder and weighs around 220 pounds (100 kg). 70 Fed. Reg. 52319 (September 2, 2005). It 
has a grayish white coat and its horns twist in a spiral up to 43 inches (109 cm) long. Id. It was 
originally found in the wild in Chad, Mauritania, Niger, Algeria, Egypt, Libyan Arab Jamahiriya, 
Sudan, and Western Sahara. Id. Unlike scimitar-horned oryx, some addax can still be found in 
the wild. Id. The IUCN approximates that there are 300 still living in Niger, Chad and 
Mauritania. Id. at 52320. 

 
Today, the only known remaining population survives in the Termit/Tin Toumma 
region of Niger. However, there are sporadic records of small isolated groups and 
individuals from eastern Air Mountains/Western Ténéré desert in Niger, and from 
the Equey region of western Chad (Newby in press). Possible rare vagrants from 
these areas may be seen in north Niger, southern Algeria and Libya (Newby in 
press). There are continued rumours of Addax along the Mali/Mauritania border 
(Majabat Al Koubra), but no confirmed sightings for several years. However, in 
early March, 2007, the fresh tracks of about 15 Addax were seen in central 
Mauritania, in an area where they had not been reported for over 20 years (R. 
Vernet in Newby in press). 

 
http://www.iucnredlist.org/apps/redlist/details/512/0.  In addition to those in fenced populations 
in their former home ranges in Tunisia and Morocco, some addax have been reintroduced into 
the wild in these countries.  Id. 
 

The dama gazelle (gazella dama) stands about 39 inches (99 cm) tall at the shoulder and 
weighs around 160 pounds (72 kg). 70 Fed. Reg. 52319 (September 2, 2005). Its upper body is 
mostly reddish brown, and the head, rump, and underparts are white. Id.  Its horns curve back 
and up, but are generally less than half the length of those of the scimitar-horned oryx.  Id.  Their 
historic home range included Chad, Mali, Niger. Libyan Arab Jamahiriya, Mauritania, Morocco, 
Nigeria, Algeria, Tunisia, Senegal, Sudan and Western Sahara. Id.They are believed to have 
disappeared from North Africa but some still remain in Mali, Chad and Niger. Id. Some dama 
gazelle are living in enclosed facilities in their home ranges in Morocco, Tunisia and Senegal. 
http://www.iucnredlist.org/apps/redlist/details/8968/0. 

 
Currently, aside from the remaining wild populations of addax and dama gazelle, captive 

herds of the three species are found both inside and outside the United States. 70 Fed. Reg. 
52319, 52320 (September 2, 2005). In the United States, captive populations are growing and 
thriving. Id. In 2004, Dr. Elizabeth Cary Mungall conducted research for the Exotic Wildlife 
Association (“EWA”) to assess population numbers and habitat conditions for captive 
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populations of the three antelope species. Dr. Mungall reviewed a series of statewide censuses 
and collected data via a survey of EWA members who owned herds of one or more of the three 
species. Her research not only revealed significant numbers of each species on ranches in Texas 
and/or ranches owned by EWA members, but also demonstrated remarkable population increases 
over a relatively short period of time:   

 
As shown by a series of statewide censuses (1966, 1971, 1974, 1979, 1984, 1988, 
1994) in Texas done by the Texas Parks and Wildlife Department, the state 
wildlife agency, numbers of the three subject species kept in private ownership 
have been increasing (Ramsey 1967, Cook 1972, Harmel 1975, Harmel 1980, 
Traweek 1985, Traweek 1989, Traweek, 1995). This census series is further 
discussed in Mungall and Sheffield (1994). To confirm the situation, a further 
census was done in 1996 at the request of the Exotic Wildlife Association (EWA) 
by the Texas Agricultural Statistics Service (anonymous 1996).  Dama gazelle 
numbers were checked again in an October 2003 phone census done by the author 
for EWA as described in the next section (Mungall 2004). 
 
In summary, starting with the first census in which the species appeared: 
Scimitar-horned oryx: 32 in 1979 to 1,006 in 1994 to 2,145 in 1996. 
Addax: 2 in 1971 to 587 in 1994 to 1,824 in 1996. 
Dama gazelle: 9 in 1979 to 149 in 1994 to 91 in 1996 to 369 in 2003.   
 

Submission for the Comment Period on Proposed Listing of Scimitar-Horned Oryx, Addax, and 
Dama Gazelle Under the Endangered Species Act, A technical report prepared for the Exotic 
Wildlife Association, by Elizabeth Cary Mungall, January 6, 2004.  
 
Regulations and Litigation Pertaining to the Three Antelope Species 
 

The FWS listed the scimitar-horned oryx, dama gazelle and the addax throughout the 
world as endangered on September 2, 2005, after almost 14 years of deliberation over how to 
deal with the disparate status of the members of the species in the wild as compared to the 
captive herds in the United States.  The Service first proposed an endangered species listing on 
November 5, 1991. 56 Fed. Reg. 56491. After an initial public comment opportunity, the Service 
re-opened the comment period on June 8, 1992, again on July 24, 2003, 68 Fed. Reg. 43706, and 
then for a third time on November 26, 2003. 68 Fed. Reg. 66395.  
 

The Service’s protracted deliberation over the listing status of the three species was due 
in great part to the dilemma of how to protect the species in the wild without severely 
undermining the pattern of trade and use of the species within the United States that had so 
benefitted the population numbers and health of the captive herds.  An endangered classification 
creates severe restrictions on the use and trade of such animals.  The individual ranchers who 
own and maintain these herds do so on a strictly voluntary basis.  Management and conservation 
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of wildlife cannot occur without financial resources.  To generate the funds necessary to feed, 
raise, breed and care for these exotic animals, many ranchers allow limited hunting of their 
herds.  In addition, owners of these captive herds trade and sell members of their herds in order 
to bring in new blood lines and maintain genetic diversity and health.  As long as the three 
species were free of federal listing classification, their value remained high, which facilitated an 
important incentive for the continued volunteer efforts of the U.S. ranchers.  The endangered 
species classification severely interferes with the economy and system by which the ranchers 
have been willing to participate in efforts that significantly increased the U.S. numbers of these 
animals.  The additional burdens, costs and uncertainties introduced by endangered species 
classification significantly undermine the value of the animals, and encourage many ranchers to 
abandon their conservation efforts.  
 

Ultimately, on September 2, 2005, the Service decided to list the three species, in their 
entirety, as endangered. The Service did not adopt SCI’s recommendation to exclude U.S. 
captive populations from this listing, instead interpreting the ESA to prohibit disparate listing 
designations between wild and captive/exotic populations of a species.  The Service explained 
that “[i]t would not be appropriate to list captive and wild animals separately.”  70 Fed. Reg. 
52319, 52320 (September 2, 2005). 

 
The Service decided to include U.S. captive populations in the endangered species listing 

despite the fact that the Service lacked evidence that these captive populations were being used 
to seed reintroductions of these species into the wild.  At best, the Service could only document 
reintroductions from captive herds into other captive herds, some but not all in in their home 
range, but not into the wild.  For example, the FWS noted that reintroductions of dama gazelle 
had contributed to semi-captive populations of the species in its home range:   

 
Although the dama gazelle is the least susceptible of the three antelopes to 
pressures from humans and domestic livestock, it has declined rapidly in the last 
20 years, and only small numbers survive in most of the eight countries within its 
historical range. Noble (2002) estimated that the wild population of G. dama 
ruficollis is fewer than 200 specimens, G. dama dama is about 500 specimens, and 
G. dama mhorr may be extinct in the wild. It was previously extirpated from 
Senegal, but has since been reintroduced, and in 1997, at least 25 animals existed 
there as part of a semi-captive breeding program (IUCN 2003). The dama gazelle, 
including all subspecies, is listed as endangered by IUCN (2003). The Mhorr 
gazelle may only be found in captive collections or reintroduced populations in 
large fenced enclosures within range countries (Antelope Taxon Advisory Group 
2002, IUCN 2003). In 1983, the Mhorr gazelle was listed in CITES Appendix I. 

 
Id. at 52320.  The FWS further documented the lack of reintroductions into the wild:   
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Fenced reintroductions of scimitar-horned oryx are ongoing in Morocco, Tunisia, 
and Senegal (Monfort in litt. 2003, Monfort 2003). Five dama gazelle have been 
introduced to a large enclosure in Senegal (Ba and Clark 2003). These specimens 
are fenced in large tracts of suitable or recovering habitat and held for breeding 
and eventual reintroduction. The founder stock was largely derived from captive-
breeding facilities. However, threats to survival of the antelopes still occur 
outside of the fenced areas so reintroduction into the wild has rarely occurred. 

 
Id. at 52322 (emphasis added).  Although noting the role that captive breeding could have for 
future reintroductions, the Service admitted that reintroductions into the wild were presently 
infeasible: 
 

Captive-breeding programs operated by zoos and private ranches have effectively 
increased the numbers of these animals while genetically managing their herds. 
As future opportunities arise for reintroduction in the antelope range countries, 
captive-breeding programs will be able to provide genetically diverse and 
otherwise suitable specimens. Currently, however, continued habitat loss and 
wonton (sic) killing have made reintroduction nonviable in most cases.  

 
 Id. at 52322.  The listing rule documented only the potential for U.S. captive bred herds to 
support reintroductions into the wild.  At the time of listing, only introductions from captivity 
into captivity were possible, leaving to conjecture the value that U.S. captive herds will have for 
conservation of the species in the wild.  
 

The Service attempted to preserve the ongoing conservation efforts being conducted by 
private U.S. ranchers by carving out a special exception to the take prohibitions normally 
applicable to species listed as endangered.  On September 2, 2005, the Service issued a rule that 
exempted United States captive-bred members of the three antelope species from the take and 
other prohibitions of section 9 of the ESA. 70 Fed.Reg. 52310 (Sept. 2, 2005).  That regulation 
was challenged and on June 22, 2009, Judge Kennedy of the U.S. District Court for the District 
of Columbia ruled that regulation to be in violation of the ESA’s permit notice and comment 
requirements.  Friends of Animals v. Salazar, 626 F. Supp.2d 102 (D.D.C. 2009).  Judge 
Kennedy remanded the rule, directing the Service to issue new regulations that conformed to 
ESA requirements. Id. at 118.   
 
The U.S. Fish and Wildlife Service Violated 16 U.S.C. § 1533 and 5 U.S.C. § 706 When It 
Included the U.S. Captive Populations in the Endangered Species Act Listing for the Three 
Antelope Species 
 

At the time that it listed the three species as endangered, the Service interpreted each of 
the three species as a single indivisible unit, and concluded that it was unable to differentiate 
when specifying the listing status of the three species between the captive herds living in the 
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United States and those living outside the United States in their home range.  The FWS 
erroneously characterized the portions of the species that it evaluated and erroneously interpreted 
its authority to designate species and/or portions of species.   
 
Error One:  The Service Failed to Utilize Its Authority to Distinguish and Specify the Portion of 
The Three Species Range in the United States. 
 

The Service refused to specify a different classification for U.S. captive populations, 
claiming that “[i]t would not be appropriate to list captive and wild animals separately.”  70 Fed. 
Reg. 52319, 52320 (September 2, 2005).  In basing its listing decision on that premise, the 
Service erroneously failed to take into account the captive populations of the three species that 
live within and outside of their home ranges in countries other than the U.S., in zoos, private 
facilities and captive herds.1  Had the FWS done so, it could have divided the populations by 
international geographical boundaries, rather than separating the species into strictly captive vs. 
wild designations.  The FWS could have specified that the portion of the range for all 
populations, both captive and wild, living outside the United States, required listing, and that no 
such listing status was necessary for any members of the species living within the U.S.  

                                                 
1 For example, the FWS is aware of captive herds of scimitar-horned oryx living in South Africa.  
74 Fed. Reg. 58977 (November 16, 2009).  In addition, the IUCN reports that there are several 
captive herds of dama gazelle around the world: 

 

Dama Gazelle are present in captivity, but the number of founders is limited 
(Sausman 1998; Thuesen 1998). Animals from Almeria breeding facility in Spain 
were introduced to an enclosure (R’mila Royal Reserve) in Morocco (130 present 
in 2007; Cuzin et al. in press) and gazelles from München Zoo (originally bred at 
Almeria) were released into an enclosure in Souss-Massa N.P. (12 animals in 
2006); these semi-captives are intended to form part of a reintroduction 
programme in Morocco. All of the animals from Almeria stock originate from 
Western Sahara. Elsewhere, Dama Gazelle were released into the 2,000-ha Bou-
Hedma N.P. in Tunisia in the early 1990s (Abaigar et al. 1997) where around 17 
were present in 2006 (T. Wacher pers. comm.); gazelles have also been 
reintroduced to Guembeul Faunal Reserve in Senegal (Cano et al. 1993) and a 
reintroduction programme in Ferlo North Reserve is underway (7 animals). 

http://www.iucnredlist.org/apps/redlist/details/8968/0.   The IUCN also reports captive 
herds of addax located around the world.   

There are over 600 Addax in Europe, Libya (Sabratha), Egypt (Giza Zoo), North 
America, Japan and Australia in managed breeding programmes . . . .” 

http://www.iucnredlist.org/apps/redlist/details/512/0 
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In addition, the FWS arbitrarily and capriciously rejected SCI’s recommendation that the 

Service designate the U.S. captive populations of the three species as distinct population 
segments.  Nothing in the Service’s Policy Regarding the Recognition of Distinct Vertebrate 
Population Segments Under the Endangered Species Act, 61 Fed. Reg. 4722 (February 7, 1996) 
prohibits the Service from designating the U.S. captive herds of the three species as three DPSs, 
distinct and separate from those outside of the United States, being raised in captivity or in the 
wild. 

 
 
Error Two: The FWS Should Not Have Included the U.S. Captive Populations of the Three 
Species in the Endangered Listing Classification 
 

The FWS’s duty to conserve species applies to species in the wild, not those in captivity.  
That duty is reflected in the language of the statute itself.  Section 1539, describing the 
exceptions to prohibitions applicable to listed species, indicates that the Secretary of the Interior 
may issue permits for takings that “will not appreciably reduce the likelihood of the survival and 
recovery of the species in the wild...” 16 U.S.C. § 1539(a)(2)(B)(iv) (emphasis added).  Under 
the Service’s own reasoning, non-native, captive populations should not be included in the listing 
of a species, unless the FWS can demonstrate the likelihood that the captive populations will 
influence species conservation in the wild.  At this time, the FWS cannot make that showing. 

 
The FWS has a history of not including non-native populations of a species when listing 

the native populations as endangered or threatened.  In 1998, the Service issued a Final Rule 
listing the Arkansas River Basin Population of the Arkansas River Shiner as threatened.  63 Fed. 
Reg. 64772 (November 23, 1998).  Despite listing all Arkansas River basin populations of the 
fish living in the Canadian River in New Mexico, Oklahoma and Texas and the Cimarron River 
in Kansas and Oklahoma, the Service chose not to list a non-native, introduced population that 
occurred in the Pecos River in New Mexico.  Id.  The Service noted that the Arkansas River 
basin population was discrete from the non-native Pecos River population, based on natural, 
geographic isolation.  Id. at 64774.  The Service found the Arkansas River basin population to 
qualify as a distinct population segment (DPS), but did not make a similar finding for the Pecos 
River population. Instead, the Service found that the non-native, introduced Pecos River 
population was not a listable entity: 
 

Although it is discrete, the Pecos River basin population of the ARS [Arkansas 
River Shiner] is not significant because it is an introduced population located 
outside of the species’ historic range and, at this time, is not essential for recovery 
of the species within its historic range.  Therefore, the Arkansas River basin 
population of the ARS is a listable entity under the Act, and the non-native, 
introduced Pecos River population is not a listable entity under the Act. 
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Id. The Service took into consideration the Pecos River population’s potential for providing 
additional genetic material to the listed Arkansas River basin population. Nevertheless, the 
Service found it unnecessary to list the Pecos River population because it could not improve the 
status of the Arkansas River basin DPS in its historic range. Id. The Service also determined that 
conservation of the non-native population was not required by the ESA: 
 

The purpose of the Act is to conserve threatened and endangered species and the 
ecosystems on which they depend.  Non-native, introduced populations, while 
possibly useful in recovery/restoration efforts, are not a viable substitute for 
species conservation in native ecosystems.  We do not believe listing or active 
conservation of the introduced Pecos River population is appropriate nor is such 
conservation required by the Act. 

 
Id. at 64777. The disparate non-listed status for the non-native Pecos River population of the 
Arkansas River Shiner persists today. Consequently, the decision to list the non-native herds of 
the three antelope species directly contradicts the Service’s policy and practice with respect to 
non-native populations. 
 

The policy to exclude non-native populations from ESA listing is not unique to the 
Arkansas River Shiner. The FWS’s sister agency, the National Marine Fisheries Service, has 
recently issued a 90-day “may be warranted” finding, accepting a petition to delist coho salmon 
(Oncorhynchus kisutch) in coastal counties south of the ocean entrance to San Francisco Bay, 
California, from the Federal List of Endangered and Threatened Wildlife.  The basis is that the 
salmon at issue may not be native to the distinct population segment in which they have been 
included, and therefore “do not constitute an important component in the evolutionary legacy of 
the species.” 75 Fed. Reg. 16745, 16746 (April 2, 2010).2 

 

                                                 
2 The scenario involving the non-native captive populations of the three antelope species is 
markedly different than the scenario considered by the Oregon District Court in Alsea Valley 
Alliance v. Evans,  161 F. Supp. 2d 1154 (D. Or. 2001).  In that case, the court rejected the 
NMFS attempt to exclude hatchery born coho salmon from a DPS and listing that included 
naturally born coho. The hatchery salmon were swimming side-by-side in the same bodies of 
water with the natural born coho, the NMFS considered the progeny of hatchery born salmon to 
be “naturally spawned” and the area in which the hatchery and natural born salmon co-existed 
was the native, historic range of the latter. In the three antelope situation, the U.S. is not the 
historic range of any of the three species, and the captive members of the three herds do not 
interact with non-captive, native members of the species. The captive members are isolated both 
geographically and reproductively, and their location is thousands of miles from the home range 
of the species. 
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Recently, the FWS approached a petition to list the plains bison in a similar manner, 
rejecting the notion that members of captive herds of plains bison be included in a potential 
listing:   

 
There does not appear to be any conservation value for plains bison in 

commercial herds, as members of these herds are not used in restoration 
programs. Instead, their primary purpose is the production of meat and other 
commodities for commercial purposes. Our interpretation is that the Act intended 
to conserve species in their native ecosystems. We are not considering plains 
bison managed for production of meat and other commodities in this finding 
because we do not believe that individuals propagated and managed for 
commercial uses aid in the conservation or the recovery of the subspecies in the 
wild. For the purposes of this finding, we are analyzing status and potential 
threats to a petitioned entity that includes plains bison managed primarily for 
purposes of wildlife and ecosystem conservation, hereby referred to as wild plains 
bison, even though no bison herd has remained in a completely wild state since 
prehistoric times (see our discussion on Significance, below). Consequently, we 
do not address commercial bison herds further in this finding. 
 

76 Fed. Reg. 10299, 10301 (February 24, 2011).  Although unlike the commercial populations of 
plains bison, members of U.S. captive herds of the three antelope species have been used for 
reintroductions, those reintroductions have been into other captive herds.  Until their value for 
reintroductions into the wild can be established, their listing, based on the speculation that they 
can help conserve the species in the wild, violates the ESA. 
 

Error Three: The Service Should Not Have Classified the U.S. Portions of the Species’ Ranges 
as Endangered 
 

The ESA obligates the Service to specify the portion of a listed species’ range that is to 
be designated as “endangered” or “threatened.”  16 U.S.C. § 1533(c)(1).  Pursuant to this 
statutory directive, the FWS should have designated the scimitar-horned oryx, dama gazelle and 
addax as “listed” species based on their status outside the U.S. and should have specified only 
those portions of the species where they are to be protected as “endangered” or “threatened” 
species.  In other words, Section 1533(c)(1) provides the mechanism that the FWS must use 
when it needs to specify a different listing status for different portions of a species. 
Consequently, pursuant to 1533(c)(1), the antelope living in the significant portion of their range 
outside of the U.S., could be classified as “endangered” while those living in captivity in the U.S. 
would not receive federal listing status or protection. The Service’s error was in failing to specify 
scimitar-horned oryx, dama gazelle and addax as requiring federal ESA protections only within 
the portion of their ranges outside of the United States and in failing to leave the captive 
populations in the United States without such classification or unnecessary federal protection. 
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The FWS further erred in not analyzing the status of the three species in their current 
ranges within the United States, and in not finding that the current ranges of the three species in 
the U.S. qualify as significant portions of the three species’ ranges. A species is endangered only 
if it is in danger of extinction throughout all or a significant portion of its range.  16 U.S.C. 1532 
(6). That is not the case for the three antelope species. Although they may qualify for endangered 
status in the wild, they are not in danger of extinction throughout their range in the United States. 
The Service’s failure to conduct an analysis of whether the U.S. current range constitutes a 
significant portion of the three species’ ranges led to further error.The FWS erroneously failed to 
make the determination that the U.S. portions of the three antelopes’ ranges (or the species in 
their entireties) did not qualify for endangered species status due to the fact that the species were 
not in danger of extinction throughout all or the significant portion of their ranges in the United 
States. 

   
 

Inclusion of the U.S. Captive Populations Violates the Conservation Purposes of the ESA 
 
Instead of promoting the conservation of species in jeopardy of extinction, the listing of 

the U.S. captive herds of the three antelope species discourages private enhancement efforts and 
harms the species’ futures.  By listing the U.S. captive populations as endangered, the Service 
has created a situation where private ranch owners must request and the Service must issue 
permits for the trade, use and take of members of these herds.  These permit obligations 
discourage private ranchers from raising and breeding herds of these animals, and will likely 
prompt many to abandon their enhancement efforts.  As a consequence, the U.S. captive numbers 
of these animals will diminish and the conservation efforts that have resulted in thousands of 
these animals in captivity in the U.S. will be lost.  Any conservation value attributable to the U.S. 
captive populations has been jeopardized by the inclusion of these U.S. captive populations in 
the endangered species listing.   

 
 

Conclusion 
 

In 2005, the FWS erroneously determined, when establishing the listing status of 
scimitar-horned oryx, dama gazelle and addax, that the U.S. captive herds of the antelope should 
be included with portions of the species’ range living outside of the United States.  Although 
portions of the three species living in ranges outside of the U.S. may indeed qualify for 
endangered status, the U.S. captive herds should never have been included in that designation.  
The FWS erred in assuming that excluding the U.S. populations would have resulted in different 
listing statuses based exclusively on a captive/wild distinction.  The Service arbitrarily and 
capriciously failed to acknowledge that the captive populations in the United States are not the 
only ones throughout the world and that captive populations outside of the U.S. would also have 
been encompassed in the endangered listing.  The Service also erred in ignoring its own practice 

Case 6:11-cv-00082-C   Document 1-2    Filed 10/17/11    Page 34 of 36   PageID 54
1302

Case 1:11-cv-01564-BAH   Document 25-9   Filed 02/29/12   Page 34 of 36



Safari Cl
60 Day N
Horned O
June 29, 
Page 13 o
 

5

 

and polic
non-nativ
conjectur
conserva
possible.
listing sta
segments
DPS’s fro
reverse it
exemptio
based on
delisted t

 
W

Service c
future of 
conserva
illegal in
species li
relief as w

 
If

Seidman
aseidman

   
T

 

  

lub Internatio
Notice of Int
Oryx, Dama 
2011 
of 14 

501 2nd Street, N

cy of distingu
ve populatio
re in reasoni

ation of the s
  The Servic
atus for diffe
s of the porti
om the enda
ts listing dec
on applicable
 error.  In re
the captive h

When it came
chose form o
f the three sp
ation of the th
clusion of th
isting, SCI w
well as legal

f you should
, Director of
n@safariclub

Thank you. 

onal  
ent to Sue O
Gazelle and

Safar
E, Washington, 

uishing the l
ns from listi

ing that the c
pecies in the

ce erred in fa
erent portion
ions of the th
angered spec
cision once J
e to these U.
sponse, the 

herds.   

e to the cons
over substanc
ecies, while 
hree species
he captive po
will pursue li
l fees and co

d have any qu
f Litigation, 
b.org.  

Over Illegal C
d Addax as E

ri Club Internat
DC 20002 • Pho

listing status
ing of native
captive popu
e wild, since
ailing to take
ns of each sp
hree species 
cies listing.  T
Judge Kenne
S. captive h
Service shou

servation of s
ce.  Continu
removal fro
.  SCI gives 
opulations of
itigation in f

osts regardin

uestions con
Safari Club 

Classification
Endangered

 
tional - Washin
one 202 543 873

 

 

s of captive p
e members o
ulations in th
e no direct re
e into accoun
pecies’ range

that live in t
To compoun
edy ruled aga
erds and fail
uld have ack

scimitar-hor
ued listing of
om the endan
60-day notic
f the three an
federal court
g these viola

ncerning this 
Internationa

Sincerely,   

 

 

Kevin Ande
President, 

n of U.S. Ca

ngton DC Office
33 • Fax 202 543

populations 
f the species

he United Sta
eintroduction
nt its authori
e and/or to cr
the United S
nd these erro
ainst the leg
led to act on

knowledged

rned oryx, da
f these captiv
ngered speci
ce that, unle
ntelope spec
t and will see
ations.   

 matter, plea
al, 202-543-8

 

erson 

aptive Herds

e 
3 1205 • www.sa

of species an
s.  The FWS
ates have a d
ns into the w
ity to specify
reate distinc

States and to 
ors, the Servi
ality of the s

n SCI’s delist
its error and

ama gazelle 
ve herds is h
ies list will b
ess the Servic
cies in the en
ek injunctive

ase contact A
8733 or 

s of Scimitar

afariclub.org 

nd/or exclud
 relied upon

direct link to
wild are curre
y a different 
ct population

exclude tho
ice failed to 
special 
ting petition

d should have

and addax, t
harmful to th
benefit the 
ce corrects t
ndangered 
e and declara

Anna M. 

 

r-

ding 
n 
o 
ently 

n 
ose 

n 
e 

the 
he 

the 

atory 

Case 6:11-cv-00082-C   Document 1-2    Filed 10/17/11    Page 35 of 36   PageID 55
1303

Case 1:11-cv-01564-BAH   Document 25-9   Filed 02/29/12   Page 35 of 36



Safari Club International  
60 Day Notice of Intent to Sue Over Illegal Classification of U.S. Captive Herds of Scimitar-
Horned Oryx, Dama Gazelle and Addax as Endangered 
June 29, 2011 
Page 14 of 14 
 

 
Safari Club International - Washington DC Office 

501 2nd Street, NE, Washington, DC 20002 • Phone 202 543 8733 • Fax 202 543 1205 • www.safariclub.org 

 
 

 

Safari Club International 
 

 

 

Case 6:11-cv-00082-C   Document 1-2    Filed 10/17/11    Page 36 of 36   PageID 56
1304

Case 1:11-cv-01564-BAH   Document 25-9   Filed 02/29/12   Page 36 of 36



1305
Case 1:11-cv-01564-BAH   Document 25-10   Filed 02/29/12   Page 1 of 1


