
UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF COLUMBIA 

 
_________________________________________     

      ) 
SAFARI CLUB INTERNATIONAL,  ) 

   ) 
Plaintiff,     )  
       ) 

v.       )       
       )   
KEN SALAZAR, et al.,     )       
       ) 

Defendants.     ) 
_________________________________________ ) 
       ) 

TERRY OWEN, et al.,     ) 
       ) 

Plaintiffs,     )  1:11-cv-01564-BAH 
       ) 
v.       )  (consolidated with cases 

       )  1:12-cv-00194-BAH and 
U.S. DEPARTMENT OF THE INTERIOR,   ) 1:12-cv-00340-BAH) 
et al.,       ) 
       ) Hon. Beryl A. Howell 
 Defendants.     ) 
_________________________________________  ) 
       ) 
EXOTIC WILDLIFE ASSOCIATION, et al.,  ) 
       ) 

Plaintiffs,     ) 
       ) 
v.       ) 

       ) 
U.S. DEPARTMENT OF THE INTERIOR,  ) 
et al.,       ) 

       ) 
Defendants.     ) 

_________________________________________  ) 
 

PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT 

 In accordance with Federal Rule of Civil Procedure 56 and this Court’s order of February 

21, 2012, Plaintiffs, the Exotic Wildlife Association, Chase Akin, Galen Akin, Karlton Beal, 
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Eddy Blassingame, Randy Bruno, Terry Caffey, Lynn Follis, Ronald Garison, Joe Green, Nancy 

Green, Randal Jacoby, Dorothy Lea, Roy Leifester, Stanley Mayfield, Alvin New, Terry Owen, 

Ed Valicek, and Keith Wallace, (collectively, the Exotic Wildlife Ranchers), move this Court for 

summary judgment in their favor.  As grounds for this motion, the Exotic Wildlife Ranchers 

refer this Court to the supporting memorandum.  For all the reasons set forth in that 

memorandum, the Exotic Wildlife Ranchers ask that their motion for summary judgment be 

granted, and for this Court to declare that Fish and Wildlife Service’s failure to act on the 

delisting petition is arbitrary, capricious, and contrary to law, and to issue an injunction 

compelling FWS to rule on their delisting petition. 

Respectfully submitted, 

       s/  Nancie Marzulla   
Nancie G. Marzulla, D.C. Bar No. 400985 
Roger J. Marzulla, D.C. Bar No. 394907 
MARZULLA LAW, LLC 
1150 Connecticut Avenue, NW 
Suite 1050 
Washington, DC 20036  
(202) 822-6760 
Nancie@marzulla.com 
Roger@marzulla.com 

 
Dated: March 23, 2012                   Counsel for Plaintiffs 
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Plaintiffs, the Exotic Wildlife Association, Chase Akin, Galen Akin, Karlton Beal, Eddy 

Blassingame, Randy Bruno, Terry Caffey, Lynn Follis, Ronald Garison, Joe Green, Nancy 

Green, Randal Jacoby, Dorothy Lea, Roy Leifester, Stanley Mayfield, Alvin New, Terry Owen, 

Ed Valicek, and Keith Wallace (collectively, “Exotic Wildlife Ranchers”), challenge Defendants, 

the U.S. Department of the Interior, its Secretary Ken Salazar, the U.S. Fish and Wildlife 

Service, and its Director Daniel Ashe’s (collectively, “FWS” or the “Secretary”) failure to timely 

complete both the initial finding and the final determination of a delisting petition filed under the 

Endangered Species Act (ESA).  Under 16 U.S.C. § 1533(b), Congress imposed a 12- month 

deadline for acting on a delisting petition.
1
  Here, the Exotic Wildlife Ranchers’ delisting petition 

was filed on June 29, 2010, and as of today, FWS has not made any determinations on that 

petition.  The 12-month statutory deadline expired 9 months ago.  

As this Court has held, the Secretary’s duty to complete the listing determination within 

the statutory time frame is exquisitely clear.
2
  The Secretary’s failure to meet that statutory 

deadline thus is arbitrary, capricious, and contrary to law (the Endangered Species Act) in 

violation of the Administrative Procedure Act (APA).
3
  The Secretary’s failure to act on this 

petition within the 90-day and 12-month statutory deadlines amounts to agency action unlawfully 

withheld and unreasonably delayed.
4
 

                                                           
1
 16 U.S.C. § 1533(b)(3)(B). 

2
 Am. Lands Alliance v. Norton, 242 F. Supp. 2d 1, 10 (D.D.C. 2003) (opinion vacated in part on 

reconsideration, 360 F. Supp. 2d 1 (D.D.C. 2003)); see also Biodiversity Legal Found. v. 

Babbitt, 63 F. Supp. 2d 31, 34 (D.D.C. 1999). 
3
 Envtl. Prot. Info. Ctr. v. Simpson Timber Co., 255 F.3d 1073, 1078 (9th Cir. 2001).  

4
 Forest Guardians v. Babbitt, 174 F.3d 1178, 1193 (10th Cir. 1999); see also Sierra Club v. 

Thomas, 828 F.2d 783, 787–88 (D.C. Cir. 1987). 
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Congress underscored when it passed the ESA that “timeliness in the listing process is 

essential,”
5
 because, as the Supreme Court explained in TVA v. Hill,

6
 “in Congress’s view, 

projects that jeopardized the continued existence of endangered species threaten incalculable 

harm . . . .”
7
  The interests at stake in this delisting petition are identical to the interests at stake 

in a listing petition—the continued survival of three species of antelope—the scimitar-horned 

oryx (oryx dammah), the dama gazelle (gazelle dama), and the addax (addax nasomaculatus).  

The survival of these antelope species depends directly on whether these species are listed as 

endangered and thus whether the Exotic Wildlife Ranchers can continue to care for and conserve 

these three antelope species on their ranches.    

The Exotic Wildlife Ranchers therefore ask this Court to grant summary judgment in 

their favor, holding that FWS’s failure to act on their delisting petition within a 12-month period 

is arbitrary, capricious, and contrary to law, and to issue an injunction compelling FWS to rule 

on their delisting petition. 

Statutory framework 

Congress passed the Endangered Species Act in 1973 to “provide a means whereby the 

ecosystems upon which endangered species and threatened species depend may be conserved, 

[and] to provide a program for the conservation of such endangered species and threatened 

species . . . .”
8
  The principal goal of the ESA “is to return listed species to a point at which 

protection under the Act is no longer required.”
9
 

                                                           
5
 Cent. for Biological Diversity v. Norton, 254 F.3d 833, 839 (9th Cir. 2001). 

6
 437 U.S. 153 (1978). 

7
 Sierra Club v. Marsh, 816 F.2d 1376, 1383 (9th Cir. 1987). 

8
 16 U.S.C. § 1531. 

9
 50 C.F.R. § 424. 
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To accomplish this goal, the ESA requires the Secretary of the Interior to maintain a list 

of endangered species, and to add a species to this list upon a finding that it is “in danger of 

extinction throughout all or a significant portion of its range.”
10

  The ESA similarly requires that 

the Secretary remove a species from the list when it is no longer endangered.
11

  The standards for 

removing a species from the list are the same as for adding a species,
12

 and require the Secretary 

to decide based on “the best scientific and commercial data available”
13

 whether a species should 

be listed or delisted.
14

  The same regulation provides two relevant circumstances under which the 

Secretary, through FWS, may delist a previously listed species—recovery and error: 

(2) Recovery.  The principal goal of the U.S. Fish and Wildlife Service and the 

National Marine Fisheries Service is to return listed species to a point at which 

protection under the Act is no longer required.  A species may be delisted on the 

basis of recovery only if the best scientific and commercial data available indicate 

that it is no longer endangered or threatened. 

 

 (3) Original data for classification in error.  Subsequent investigations may show 

that the best scientific or commercial data available when the species was listed, 

or the interpretation of such data, were in error.
15

 

 

The statute sets forth procedures FWS is required to follow in making its 

determinations.
16

  Embracing citizen participation in the listing process, Congress has afforded 

any “interested person” the opportunity to petition FWS to list or delist a species and imposed 

mandatory, nondiscretionary deadlines for the Secretary to act on such petitions: 

   (A) To the maximum extent practicable, within 90 days after receiving the 

petition . . . to add . . . or . . . remove a species . . . the Secretary shall make a 

                                                           
10

 Id. at 1532(6). 
11

 Id. at 1533. 
12

 50 C.F.R. § 424.11. 
13

 Id. 
14

 Id. 
15

 Id.  The regulation also allows the Secretary to delist a species that has become extinct. 
16

 16 U.S.C. § 1533(b). 
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finding as to whether the petition presents substantial scientific or commercial 

information indicating that the petitioned action may be warranted . . . .   

(B) Within 12 months after receiving a petition that is found under 

subparagraph (A) to present substantial information indicating that the petitioned 

action may be warranted, the Secretary shall make one of the following findings: 

(i) The petitioned action is not warranted . . .  

(ii) The petitioned action is warranted . . .  

(iii) The petitioned action is warranted, but [precluded].
17

 

Procedural history 

 

 On June 29, 2010, in accordance with the ESA’s petition process, the Exotic Wildlife 

Ranchers petitioned the Secretary to remove from the Endangered Species List the domestic, 

captive-bred  populations of the scimitar-horned oryx (oryx dammah), the dama gazelle 

(gazelle dama), and the addax (addax nasomaculatus).
18

  In that petition, the Exotic Wildlife 

Ranchers presented evidence that these species were no longer—if they ever were—on the brink 

of extinction in the United States, and that these three species are not endangered in Texas, 

where large, captive-bred populations of the three antelope species are thriving.  Most 

importantly, in their petition, the Exotic Wildlife Ranchers pointed out that continued listing of 

the species threatened the continued survival of these three antelope species in the United 

States.
19

  The Exotic Wildlife Ranchers grounded their petition on “substantial scientific or 

commercial information indicating that the petitioned action may be warranted.”
20

 

 Despite the requirement that an initial finding as to whether the petition presents 

“substantial scientific or commercial information indicating whether the petitioned action may be 

                                                           
17

 Id. 
18

 A.R. 1173. 
19

 A.R.1175–76. 
20

 16 U.S.C. § 1533(b)(3)(A). 
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warranted”
21

 within 90 days of receiving the petition, the Secretary failed to do so “to the 

maximum extent practicable” as required by the ESA, nor did the Secretary “promptly 

commence a review of the status of the species concerned.”
22

  Likewise, the Secretary failed 

within 12 months to determine that either (1) the petitioned action is warranted, in which case the 

Secretary must publish a proposed rule designating the species as a candidate for delisting; (2) 

the petitioned action is not warranted; or (3) the petitioned action is warranted but immediate 

promulgation of a rule is precluded by other pending proposals.
23

   

In fact, the Exotic Wildlife Ranchers have never received any direct response to their 

petition filed on June 29, 2010.  Instead, the Secretary sent a letter addressed to the Exotic 

Wildlife Ranchers to Safari Club International (which had also filed a petition for delisting these 

antelope).  In that letter, FWS stated that it would not act on the Exotic Wildlife Ranchers’ 

petition until fiscal year 2011.
24

  But FWS failed to even comply with its own deadline, and 

never sent the Exotic Wildlife Ranchers another response. 

 Therefore, on June 30, 2011, the Exotic Wildlife Ranchers served on the Secretary a 

written notice of intent to sue.
25

  And on October 17, 2011, the Exotic Wildlife Ranchers filed 

this lawsuit in a federal district court for the Northern District of Texas.
26

  In response to FWS’s 

motion to transfer this case, on December 23, 2011, this case was transferred to the federal 

district court in the District of Columbia, and on February 21, 2012, this Court consolidated this 

case with Safari Club International v. Salazar, No. 1:11-cv-01564-BAH.  On March 6, 2012, the 

Exotic Wildlife Ranchers filed a motion for preliminary injunction asking this Court to bar 

                                                           
21

 Id. 
22

 Id. 
23

 Id. at § 1533(b)(3)(B). 
24

 A.R. 1251. 
25

 A.R. 1269. 
26

 Doc. 1. 
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enforcement of a Final Rule promulgated on January 5, 2012, and effective on April 4, 2012, 

subjecting these three antelope species to permitting requirements under the ESA.
27

  

ARGUMENT 

I. Standard of Review 

Summary judgment is appropriate where there is no genuine issue of material fact and a 

party is entitled to judgment as a matter of law.
28

  Judicial review of agency action under the 

ESA is governed by the Administrative Procedure Act.
29

  On review of agency action, this 

Court’s “task is to determine whether the agency’s decision was made ‘without observance of 

procedure required by law,’ or whether it was ‘arbitrary, capricious, an abuse of discretion, or 

otherwise not in accordance with law.’”
30

  When an agency has acted unlawfully, the “reviewing 

court shall . . . compel agency action unlawfully withheld or unreasonably delayed . . . .”
31

 

II. Under the ESA, the Secretary must make both an initial finding and final 

determination on a delisting petition within 12 months   

The ESA authorizes the Secretary to classify species of plants and animals facing 

extinction as endangered or threatened.
32

  That statute further sets forth procedures that FWS is 

required to follow in making its determinations.
33

  Congress recognized the important role that 

                                                           
27

 Exotic Wildlife Ass’n v. U.S. Dept. of Interior, No. 1:12-cv-00340-BAH (consolidated with 

Nos. 1:12-cv-00194-BAH and 1:11-cv-01564-BAH) Doc. 3. 
28

 Fed. R. Civ. P. 56(a). 
29

 Cabinet Mountains Wilderness/Scotchman’s Peak Grizzly Bears v. Peterson, 685 F.2d 678, 

685 (D.C. Cir. 1982). 
30

 Gerber v. Norton, 294 F.3d 173, 178 (D.C. Cir. 2002) (quoting 5 U.S.C. § 706,  

citations omitted). 
31

 5 U.S.C. § 706. 
32

 Id. at § 1533(a). 
33

 Id. at § 1533(b). 
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citizen participation plays in the listing process, and therefore it afforded any “interested person” 

the opportunity to petition FWS to list or delist a species.
34

 

Once a petition is filed, the Secretary has 90 days within which to make an initial 

determination, “to the maximum extent practicable.”
35

  If the initial determination is positive, 

FWS has one year from the date the petition was received to make a final determination.
36

  The 

Secretary’s duty to act on a citizen’s petition within this 12-month statutory time period is 

mandatory and without exception.
37

  As the plain language of the Endangered Species Act 

section 4(b)(3)(A) states, “[t]he Secretary shall make a finding as to whether the petition presents 

substantial . . . information indicating that the petitioned action may be warranted.”
38

  Congress 

has provided FWS with no discretion to exceed the deadline to make the latter finding within 12 

months of the receipt of the petition.
39

  There is no mechanism for the Secretary to extend the 

deadline for making the mandatory 12-month finding.
40

 

The reason for this mandatory and inflexible deadline was because “Congress from the 

outset recognized that timeliness in the listing process is essential.”
41

  “During subsequent 

revisions of the ESA, Congress expressed particular concern for species that had languished for 

years in status review.”
42

  Therefore, Congress passed the 1982 amendments to the ESA for the 

                                                           
34

 Id. at § 1533(b)(3)(A). 
35

  Id. 
36

 16 U.S.C. § 1533(b)(3)(B). 
37

 Am. Lands Alliance, 242 F. Supp. at 10. 
38

 16 U.S.C. § 1533(b)(3)(A). 
39

 242 F. Supp. 2d 1 at 10. 
40

 16 U.S.C. § 1533(b)(3)(B); see also Biodiversity Legal Found. v. Badgley, 309 F.3d 1166, 

1175 (9th Cir. 2002). 
41

 Ctr. for Biological Diversity v. Norton, 254 F.3d at 839; Biodiversity Legal Found. v. Babbitt, 

63 F. Supp. 2d at 35 (explaining that citizens should expect their petitions to be acted on 

promptly). 
42

 Ctr. for Biological Diversity v. Norton, 254 F.3d at 839–40 (citation and internal quotation 

marks omitted). 
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very purpose of limiting FWS’s discretion to decide when to act on a delisting or listing 

petition.
43

 

 This Court has held that the Secretary has an “exquisitely clear” duty to act when a 

petition is filed, and a failure to timely do so is unlawful: 

This Court agrees with the Ninth Circuit’s conclusion that the ESA “is not at all 

ambiguous, but instead is exquisitely clear, concerning what the Secretary must 

do when she receives a petition requesting action on a species.” Id. at 837. 

Pursuant to the ESA’s petition process, the Secretary “shall” make a 90-day, if 

practicable, preliminary substantial information finding and “shall” make a 12-

month finding that the petitioned action is warranted, not warranted, or 

“warranted but precluded”. 16 U.S.C. § 1533(b)(3)(A)-(B). Clearly there is no 

ambiguity about what the Secretary must do when a petition is filed to list a 

species under the ESA.
44

 

As the D.C. Circuit explained in Friends of Animals v. Salazar,
45 “[t]he requirement that 

the agency make a 12-month finding is mandatory.”
46

  Also importantly, “the 12 month period 

runs from the receipt of the petition, not from the preliminary finding.”
47

  Likewise, this Court 

has repeatedly ordered FWS to act on petitions within the 12-month statutory period.  For 

instance, in American Lands Alliance v. Norton,
48

 this Court addressed a challenged brought by 

environmental organizations against the Secretary under the ESA and APA for failure to act on a 

petition to list a species—the Gunnison sage grouse.  This Court found that the “Secretary’s duty 

to make a 12-month finding when a public petition has been filed is a ‘mandatory, non-

                                                           
43

 H.R. REP. 97-567, 21, 1982 U.S.C.C.A.N. 2807, 2821, 1982 WL 25083 *13. 
44

 Am. Lands Alliance, 242 F. Supp. 2d at 16. 
45

 670 F. Supp. 2d 7 (D.D.C. 2009). 
46

 Id. at 12. 
47

 Biodiversity Legal Found. v. Babbitt, 63 F. Supp. 2d at 34 (FWS’s delay of nearly two years in 

making required preliminary finding on group’s petition to list Baird’s Sparrow was 

unreasonable, in violation of 90-day statutory requirement). 
48

 242 F. Supp. 2d at 11–12. 
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discretionary duty.’”
49

  In so holding, this Court further discussed Congress’s clear intent that 

petitions filed by the public be given priority over FWS’s internal efforts: “It is clear upon 

examining the legislative history of the ESA that Congress intended for petitions filed by the 

public to list a species to be given priority over FWS’s internal listing efforts.”
50

 

 Here, FWS has sat on Exotic Wildlife Ranchers’ petition to delist for more than twenty 

months, taking no action other than sending a letter to SCI on September 15, 2010,
51

 confirming 

that FWS had received the petition but had failed to make its statutorily required 90-day finding: 

“While we have not made a decision as to whether the petition action may be warranted . . . .”
52

  

Additionally, FWS stated that it would act on this petition during fiscal year 2011,
53

 but failed to 

do so.  This is in direct conflict with the intent of Congress and the holdings of this Court that 

citizens’ petitions are given priority.   

Therefore, Exotic Wildlife Ranchers ask this Court to enter summary judgment in their 

favor, and to issue an injunction requiring FWS to act on their petition. 

III. The Secretary’s failure to make a 90-day finding was unreasonably withheld agency 

action in violation of the ESA and APA 

  

FWS’s failure to timely comply with the 90-day requirement for acting on a delisting 

petition is subject to review under the APA.
54

  Because the ESA provides no internal standard of 

review, courts apply the “unlawfully withheld” standard of the APA, requiring “[t]he reviewing 

                                                           
49

 Id. at 25. 
50

 Id. 
51

 This letter was improperly sent to Anna Seidman at Safari Club International, rather than to 

counsel for Exotic Wildlife Association. 
52

 Letter from U.S. Fish and Wildlife Service to A. Seidman (September 15, 2010), A.R. 1250. 
53

 A.R. 1251. 
54

 16 U.S.C. § 1540(g)(1)(C); see also Nat’l Ass’n of Home Builders v. Norton, 340 F.3d 8353, 

840–41 (9th Cir. 2003) (“The judicial review provisions of the Administrative Procedure Act 

(“APA”) 5 U.S.C. 706, governs review of agency actions under the ESA.”). 
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court [to] compel agency action unlawfully withheld or unreasonably delayed.”
55

  Additionally, 

“[w]hen an agency fails to meet a concrete statutory deadline, it has unlawfully withheld agency 

action.”
56

   

This Court has expressly rejected previous efforts by FWS to forestall the 12-month 

deadline by failing to meet the 90-day deadline.  In Biodiversity Legal Foundation v. Babbitt,
57

 

this Court held that FWS’s failure to timely comply with the 90-day deadline violated the APA 

because the agency was ignoring the deadline in a deliberate effort to avoid triggering the 12-

month deadline:  

FWS was not in fact trying “to the maximum extent practicable” to meet the 90–

day deadline for responding to plaintiff’s Baird’s Sparrow petition. It was instead 

ignoring the petition, in a deliberate—and unlawful—effort to avoid triggering the 

12–month deadline.
58

 

Similarly here, FWS sent a single letter to the Exotic Wildlife Ranchers in a seeming 

effort to forestall the statutory deadlines.  FWS claimed that it was “required to complete a 

significant number of listing actions in Fiscal Year 2010 . . . [and] [t]herefore, we are not able to 

address your petition at this time.”
59

  Further, FWS also stated, “we anticipate making a finding 

in Fiscal Year 2011 as to whether your petition contains substantial information indicating that 

the action may be warranted.”
60

  Yet, now, more than six months into fiscal year 2012, FWS still 

has not made its required 90-day finding.  Thus, here as in American Lands Alliance v. Norton,
61

 

                                                           
55

 5 U.S.C. § 706(1). 
56

 Forest Guardians, 174 F.3d at 1191. 
57

 63 F. Supp. 2d at 35. 
58

 Id. 
59

 A.R. 1250–51. 
60

 Id. 
61

 242 F. Supp. 2d 156. 
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FWS’s neglect of this petition has left these species in a “virtual black-hole with no action 

having been taken.”
62

   

That FWS’s delay was unreasonable in this case—given the importance of the issue at 

stake—preventing endangered animals from becoming extinct, a very real possibility in this 

case—leaves little doubt that FWS’s failure to act within 90 days on this delisting petition was 

unreasonable.  For starters, in the ESA itself, Congress imposed the 12-month mandatory 

deadline for final determinations specifically because “Congress intended the petitioning process 

to interrupt []the department’s priority system by requiring immediate review.”
63

  Likewise, 

courts have consistently held that protecting endangered species is paramount.  In TVA v. Hill,
64

  

the Supreme Court examined a violation of Section 7 of the ESA and held that the issue does not 

even require a balancing of the equities.
65

  Instead, the Court ruled that effectuating Congress’s 

clear intent required issuance of an injunction, regardless of the equities involved.
66

  Similarly, in 

Sierra Club v. Marsh,
67

 the Ninth Circuit noted: 

In Congress’s view, projects that jeopardized the continued existence of 

endangered species threatened incalculable harm: accordingly, it decided that the 

balance of hardships and the public interest tip heavily in favor of endangered 

species.  We may not use equity’s scales to strike a different balance. 

. . . 

Congress has established procedures to further its policy of protecting endangered 

species.  The substantive and procedural provisions of the ESA are the means 

determined by Congress to assure adequate protection. Only by requiring 

                                                           
62

 Id. 
63

 254 F.3d at 840. 
64

 437 U.S. 153 (1978). 
65

 Id. at 193–95. 
66

 Id. 
67

 816 F.2d at 1383. 
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substantial compliance with the act’s procedures can we effectuate the intent of 

the legislature.
68

 

 In TVA, the Supreme Court also held that the clear objectives and language of Congress 

in passing the ESA removed the traditional discretion of courts in balancing the equities before 

awarding injunctive relief.  “Congress has spoken in the plainest of words, making it abundantly 

clear that the balance [of equities] has been struck in favor of affording endangered species the 

highest of priorities.”
69

  Subsequent Supreme Court cases reinforced the holding of TVA and 

solidified the rule that, in the context of the ESA, “Congress [has] foreclosed the exercise of the 

usual discretion possessed by a court of equity.”
70

 

Here, the Secretary had a duty of paramount importance—to make a finding within 90 

days—and failed to make that finding.  That the Secretary failed to do so was arbitrary and 

capricious and unreasonably withheld agency action in violation of the APA.   

Therefore, the Exotic Wildlife Ranchers ask this Court to render summary judgment in 

their favor and to issue an injunction requiring FWS to act on their petition.
71

 

IV. Action on this petition is urgently needed 

 

 Since the Exotic Wildlife Ranchers filed their delisting petition on June 29, 2010, there 

have been dramatic decreases in the populations of these three antelope species.  Even at the time 

the petition was filed, the Exotic Wildlife Ranchers told FWS that “[a]lready ranchers have 

avoided breeding new antelope and are selling off existing stock that are difficult and expensive 

                                                           
68

 Id. at 1384. 
69

 437 U.S. at 194. 
70

 Weinberger v. Romero-Barcelo, 456 U.S. 305, 313 (1982); see also  Amoco Prod. Co. v. 

Village of Gambell, Alaska., 480 U.S. 531, 543 n.9, 544–45 (1987). 
71

 5 U.S.C. § 706(1); see Forest Guardians v. Babbitt, 174 F.3d at 1191; see also Am. Lands 

Alliance, 242 F. Supp. 2d at 16. 
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to feed and care for.”
72

  And over the last year alone, Charly Seale, director of the Exotic 

Wildlife Foundation, has observed the population of the three antelope species decline by 20–

30%.  FWS’s failure to follow its statutory ESA obligations and act to delist these species has 

reversed their dramatic recovery and put them back on the road toward extinction. 

It is through the efforts of Exotic Wildlife Ranchers, operating free of the strictures of the 

Endangered Species Act, that these three species have been saved from extinction and are no 

longer endangered: 

Captive breeding is a manmade factor that has stemmed the decline of the three 

species.  It has provided the founder stock necessary for reintroduction, 

maintenance of otherwise potentially lost bloodlines, and opportunities for 

research.  The scimitar-horned oryx is possibly extinct in the wild, and therefore, 

but for captive breeding, the species might be extinct.  For addax and dama 

gazelle, they occur in very low numbers in the wild, and a significant percentage 

of remaining specimens survive only in captivity.
73

 

 

FWS itself admitted that the Endangered Species Act’s restraints actually inhibit the success of 

these three particular species: 

We found that authorizing these activities also enhances the survival of the 

species by providing an incentive to continue captive-breeding and genetic 

management programs, which have (in conjunction with foreign captive-breeding 

operations) prevented the possible extinction of at least one of the species, 

contributed significantly to the total number of remaining animals of the other two 

species, and provided founder stock for reintroduction.
74

 

 

 Ironically, a decrease in populations is the inevitable result of applying the prohibitions of 

the ESA to the unique situation in which the three antelope species are found in the United 

States.
75

  The ranchers, in raising these hoofstock herds, must be able to conduct the traditional 

ranching activities of breeding, herding, feeding, vaccinating, providing medical care, and 

                                                           
72

 A.R. 1196. 
73

 70 Fed. Reg. at 52,322. 
74

 Id. at 52,312. 
75

 A.R. 1196. 
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culling without fear that doing so will constitute a “take” of an endangered species, subjecting 

the ranchers to ESA civil or even criminal liability.  In the meantime, the effect of the impending 

enforcement of the new rule on April 4, 2012, has caused significant damage to the species.  As 

the Exotic Wildlife Ranchers predicted in their petition to delist:  “Without the exemption . . . the 

[]incentives for continued conservation of these three species on the ranches of EWA’s members 

is severely limited.”
76

 

Although FWS understood when it failed to respond to the Exotic Wildlife Ranchers’ 

petition the vital importance of what was at stake—the continued survival of the three antelope 

species—FWS steadfastly refused to act.  But FWS was under an obligation to consider delisting 

these species, because Exotic Wildlife petitioned it to do so.  That FWS failed to do so, that FWS 

failed to make even the slightest attempt to comply with the statutory deadlines, is flagrantly 

arbitrary and capricious, unlawfully withholding agency action; and contrary to the deadlines set 

forth in the ESA. 

  

                                                           
76

 Id. 
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Conclusion 

For all of these reasons the Exotic Wildlife Ranchers ask this Court to grant their motion 

for summary judgment and to issue an injunction requiring FWS to act on their petition. 

 

Respectfully submitted, 

       s/  Nancie Marzulla   
Nancie G. Marzulla, D.C. Bar No. 400985 
Roger J. Marzulla, D.C. Bar No. 394907 

MARZULLA LAW, LLC 

1150 Connecticut Avenue, NW 

Suite 1050 

Washington, DC 20036  

(202) 822-6760 

Nancie@marzulla.com 

Roger@marzulla.com 

 

Dated: March 23, 2012                   Counsel for Plaintiffs 
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UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF COLUMBIA 

 
_________________________________________     

      ) 
SAFARI CLUB INTERNATIONAL,  ) 

   ) 
Plaintiff,     )  
       ) 

v.       )       
       )   
KEN SALAZAR, et al.,     )       
       ) 

Defendants.     ) 
_________________________________________ ) 
       ) 

TERRY OWEN, et al.,     ) 
       ) 

Plaintiffs,     )  1:11-cv-01564-BAH 
       ) 
v.       )  (consolidated with cases 

       )  1:12-cv-00194-BAH and 
U.S. DEPARTMENT OF THE INTERIOR,   ) 1:12-cv-00340-BAH) 
et al.,       ) 
       ) Hon. Beryl A. Howell 
 Defendants.     ) 
_________________________________________  ) 
       ) 
EXOTIC WILDLIFE ASSOCIATION, et al.,  ) 
       ) 

Plaintiffs,     ) 
       ) 
v.       ) 

       ) 
U.S. DEPARTMENT OF THE INTERIOR,  ) 
et al.,       ) 

       ) 
Defendants.     ) 

_________________________________________  ) 
 
 

PROPOSED ORDER  
 

 Before the Court is the motion of Plaintiffs, the Exotic Wildlife Association, Chase Akin, 

Galen Akin, Karlton Beal, Eddy Blassingame, Randy Bruno, Terry Caffey, Lynn Follis, Ronald 
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Garison, Joe Green, Nancy Green, Randal Jacoby, Dorothy Lea, Roy Leifester, Stanley 

Mayfield, Alvin New, Terry Owen, Ed Valicek, and Keith Wallace, for summary judgment, and 

the Defendants’ cross-motion for summary judgment.  Upon careful consideration of the motions 

and the supporting memoranda of facts and authorities, Plaintiffs’ Motion is hereby GRANTED.   

It is further ORDERED that Defendants’ Motion for Summary Judgment is DENIED. 

It is further DECLARED that Defendants, the Department of the Interior and the 

Secretary of the Department of Interior, and the United States Fish and Wildlife Service and the 

Director of Fish and Wildlife, have failed to make the findings required by 16 U.S.C. § 

1533(b)(3) on Plaintiffs’ petition to delist.  It is further DECLARED that such failure was 

arbitrary, capricious, and contrary to law.  Defendants are accordingly ORDERED AND 

ENJOINED to issue a finding on whether agency action is warranted in response to the petition 

as soon as is practicable. 

 

             
        The Hon. Beryl A. Howell 
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