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INTRODUCTION 

Safari Club International and the National Rifle Association of America (“Safari Club”)
1
 

oppose the Cross-Motion to Dismiss filed by Defendants Sally M. R. Jewell et al. (“Federal 

Defendants”) in this matter (“Motion to Dismiss”).
2
  Contrary to the arguments of that Motion to 

Dismiss and the Memorandum in Support (“MTD Mem.”), this Court possesses subject matter 

jurisdiction over Safari Club’s challenge to Federal Defendants’ decisions to ban the importation 

of legally sport-hunted elephants from Tanzania and Zimbabwe.  Safari Club and its members 

have suffered harms to their recreational, economic and conservation interests that are concrete, 

imminent, and directly attributable to Federal Defendants’ conduct.  A ruling from this Court in 

Safari Club’s favor will redress these injuries.  Safari Club’s claims are ripe and fit for this 

Court’s review and any delay in the resolution of this matter will exacerbate the hardships that 

Safari Club and its members are suffering and will imminently suffer from Federal Defendants’ 

illegal conduct.  For these reasons, this Court should deny Federal Defendants’ Motion to 

Dismiss and should expeditiously resolve this litigation in Safari Club’s favor. 

                                                           
1
 Plaintiffs, Safari Club International and National Rifle Association of America will continue to 

refer to themselves as “Safari Club” in this brief in order to remain consistent with references 

used by Safari Club in their Motion for a Preliminary Injunction (“PI Motion”) and Reply Brief 

in Support.  

2
 Safari Club submitted over 40 declarations in support of its PI Motion.  While these 

declarations primarily addressed facts related to the preliminary injunction criteria, they are also 

highly relevant to proving that Safari Club satisfies any standing, ripeness, or finality 

requirements.  For example, a showing of irreparable harm arising from the importation bans 

also helps demonstrates Safari Club’s and its members’ injury-in-fact for standing and hardship 

for ripeness purposes.  Federal Defendants have raised their jurisdictional challenges in a Cross-

Motion to Dismiss in an effort to persuade the Court that it lacks jurisdiction to consider Safari 

Club’s PI Motion.  Consequently, this Court should base its jurisdictional analysis, at least in 

part, on the facts contained in the declarations and other evidence presented by Safari Club in 

support of its PI Motion and should not confine itself to a review of the factual allegations in 

Safari Club’s Amended Complaint, as would normally be the case in a motion to dismiss.    
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ARGUMENT 

I. THE COURT HAS SUBJECT MATTER JURISDICTION 

Federal Defendants offer this Court an incomplete characterization of the standards 

applicable to a review of subject matter jurisdiction for the purpose of a motion to dismiss.  

Safari Club agrees that, as plaintiff, it has the burden of proving the court’s jurisdiction by a 

preponderance of the evidence.  Lujan v. Defenders of Wildlife, 504 U.S. 555, 561 (1992); Nat’l 

Motor Freight Traffic Ass’n v. Gen. Servs. Admin., --- F. Supp. 2d ---, No. 13-cv-0429, 2014 WL 

958599, *4 (D.D.C. Mar. 12, 2014).  Safari Club also agrees that the Court may consider 

“materials outside the pleadings as it deems appropriate to resolve the question [of] whether it 

has jurisdiction to hear the case.”  Nat’l Motor Freight Traffic Ass’n, 2014 WL 958599, at *5 

(citations omitted).  However, Federal Defendants fail to describe other elements necessary for 

the Court’s consideration.    

A motion to dismiss under Rule 12(b)(1) may be either a “facial” or a “factual” 

challenge.  See I.T. Consultants v. Pakistan, 351 F.3d 1184, 1188 (D.C. Cir. 2003); Erby v. U.S., 

424 F. Supp. 2d 180, 182 (D.D.C. 2006); Nat’l Ass’n of Home Builders v. U.S. Army Corps of 

Eng’rs, 539 F. Supp. 2d 331, 337 (D.D.C. 2008).  In this case, Federal Defendants present a 

facial challenge to Safari Club’s claim of subject matter jurisdiction.  Federal Defendants dispute 

the “legal sufficiency” of Safari Club’s allegations, as opposed to disputing the truth of the facts 

alleged by Safari Club.  Erby, 424 F. Supp. 2d at 183; Nat’l Ass’n of Home Builders, 539 F. 

Supp. 2d at 337.  Different standards apply to facial and factual challenges: 

If a defendant mounts a “facial” challenge to the legal sufficiency of the 

plaintiff’s jurisdiction allegations, the court must accept as true the allegations in 

the complaint and consider the factual allegations of the complaint in the light 

most favorable to the non-moving party. The court may look beyond the 

allegations contained in the complaint to decide a facial challenge, “as long as it 

still accepts the factual allegations in the complaint as true.”  
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Nat’l Ass’n of Home Builders, 539 F. Supp. 2d at 337-38. (citations omitted); see also Jerome 

Stevens Pharm., Inc. v. Food & Drug Admin., 402 F.3d 1249, 1253-54 (D.C. Cir. 2005).  In 

resolving [a] facial challenge, ‘the court must credit the plaintiff’s well-pleaded factual 

allegations … draw all reasonable inferences from them in her favor, and dispose of the 

challenge accordingly.”  Erby, 434 F. Supp. 2d at 182 (citation omitted). 

 In response to a motion to dismiss pursuant to Rule 12(b)(1), the plaintiff must 

demonstrate subject matter jurisdiction by a preponderance of the evidence.  This Court has 

previously stated that “the court may dismiss a complaint for lack of subject-matter jurisdiction 

only if ‘it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim 

which would entitle him to relief.’”  Nat’l Ass’n of Home Builders, 539 F. Supp. 2d at 337.  

Furthermore, at the motion to dismiss stage, “general factual allegations of injury resulting from 

the defendant’s conduct may suffice, for on a motion to dismiss [the court] ‘presume[s] that 

general allegations embrace those specific facts that are necessary to support the claim.” Lujan v. 

Defenders of Wildlife, 504 U.S. 555, 561 (1992); see also Nat’l Ass’n of Home Builders, 539 F. 

Supp. 2d at 338 (citing Defenders of Wildlife).  

 In this case, Federal Defendants filed their motion to dismiss in response to Safari Club’s 

Motion for a Preliminary Injunction, which Safari Club supported with multiple factual 

declarations.  This Court should consider those declarations in its determination of its jurisdiction 

to review this case.  When reviewing materials presented outside of the pleadings for the purpose 

of ruling on a motion to dismiss, the Court must accept the facts contained in these materials as 

true.  Gardner v. Toilet Goods Ass’n, 387 U.S. 167, 172 (1967) (“accepting, as [the court] must 

on a motion to dismiss on the pleadings, the allegations of the complaint and supporting 

affidavits as true”); Verizon Cal. Inc. v. Peevey, 413 F.3d 1069, 1084 (9th Cir. 1977); Manatee 
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Cabelvision Corp. v. Pierson, 433 F. Supp. 571, 577 (D.D.C. 1977).  Moreover, the Court is not 

restricted to the arguments that the plaintiff makes in support of its own standing and may 

determine its jurisdiction for independent reasons.  Midcoast Interstate Transmission, Inc. v. 

F.E.R.C., 198 F.3d 960, 969 (D.C. Cir. 2000). 

A. Safari Club Has Standing to Challenge the Importation Ban on Tanzania’s 

Elephants 

 

A plaintiff seeking to establish Article III standing must demonstrate 1) injury-in-fact; 2) 

causation; and 3) redressability.  Fund for Animals Inc. v. Norton, 322 F.3d 728 (D.C. Cir. 2003) 

citing Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992).  Safari Club’s standing arises 

from several different forms of existing or imminent injury-in-fact, all directly attributable to 

Federal Defendants’ decision to ban the importation of legally hunted elephants from Tanzania.  

All of these injuries can be redressed by Safari Club’s success in this litigation.  Safari Club’s 

injuries-in-fact include 1) the imminent inability to import successfully hunted elephants; 2) the 

imminent deprivation of full enjoyment of the hunting experience due to knowledge of the 

inability to and/or uncertainty about the ability to bring successfully hunted elephants home; 3) 

the existing emotional uncertainty about the ability to import successfully hunted elephants 

during the weeks and/or months leading up to previously booked hunts; 4) the economic and 

recreational reduction in the value of previously booked hunts; 5) the economic losses to 

professional hunters, outfitters and booking agents due to the cancellations by hunters who do 

not wish to further invest in hunts that will not or are likely not to include the importation of an 

elephant; 6) the recreational and economic losses of those who cancel their hunts due to the 

change in the nature of the hunt caused by the importation ban; 7) the additional informational 

and administrative burdens imposed on those who attempt to apply for import permits; and 8) the 

loss to elephant conservation due to the reduction in U.S. hunter financing of anti-poaching 
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efforts, conservation, and other activities that encourage local community tolerance for 

elephants.  

 This is not the first time that courts in this Circuit have addressed the standing of those 

whose interest in the outcome of a lawsuit rely on the ability of hunters to import successfully 

hunted animals into the United States.  In 2003, the D.C. Circuit determined that litigants, in a 

situation remarkably similar to the one before this court, fulfilled all three of the Article III 

standing requirements.  In Fund for Animals, the Natural Resources Department of the Ministry 

of Nature and Environment of Mongolia (“NRD”) moved to participate as a defendant-intervenor 

in a case where the plaintiffs had challenged the U.S. Fish and Wildlife Service’s (“FWS”) 

decision to issue permits for the importation of sport-hunted argali sheep from Mongolia, 

Tajikistan and Kyrgyzstan. 322 F.3d at 730.
3
  The District Court had already granted intervention 

to Safari Club and other hunting organizations based on recreational, economic and conservation 

injuries caused by the risk that the Plaintiff’s success would make it impossible for Safari Club’s 

members to import their legally hunted argali into the United States.  The District Court denied 

NRD’s motion to intervene and NRD appealed.  NRD argued that the plaintiff’s success in 

preventing importation of argali into the U.S. would discourage U.S. hunters from hunting sheep 

in Mongolia.
4
  NRD explained that  

fees paid by sport hunters are the primary source of funding for its argali 

conservation program. If the Fund succeeds in barring American hunters from 

bringing their trophies home, some hunters will not travel to Mongolia to hunt the 

argali, and the revenues that support the conservation program will decline. 

   

                                                           
3
 The D.C. Circuit requires applicants for intervention as of right to demonstrate Article III 

standing.  322 F.3d at 732.   

4
 As in the elephant hunting involved in the instant matter, the FWS could only regulate 

importation and had no authority to regulate the hunting of the argali in Mongolia.  Only the 

country where the hunting will take place can regulate hunting itself.  

Case 1:14-cv-00670-RCL   Document 22   Filed 05/27/14   Page 7 of 37



6 
 

Id. at 733. The Court of Appeals reversed the District Court’s ruling and held that NRD could 

intervene as of right.  The appellate court was undeterred by any of the concerns presented by 

Federal Defendants in this case.  The court did not reject NRD’s harm because of its exclusively 

economic nature and did not require NRD to show proof that such economic harm would 

threaten the existence of Mongolia’s conservation program or the country’s entire economy.  The 

court did not consider the harm too “conjectural” despite the fact that NRD expected only that 

“some” hunters would not travel to Mongolia to hunt argali.  The court did not require Mongolia 

to show concrete proof that the revenues introduced by U.S. hunters would definitely be used for 

argali conservation or that the sheep would unquestionably suffer due to the country’s loss of 

those funds.  In addition, the appellate court did not question whether Mongolia’s impending 

losses were insufficiently direct since they were attributable to decisions by hunters not to hunt 

in Mongolia.  Id. at 733.  

Despite finding NRD’s standing allegations sufficient on their own, the court took note of 

other sources that confirmed the connection between a prohibition against importation and the 

reduction of U.S. citizens hunting argali in Mongolia.  Id. at 734.  The court quoted a statement 

by plaintiffs that “[a] U.S. hunter who cannot import his ‘trophy’ from the country where it is 

killed is unlikely to spend the resources required to travel to that country to kill the animal.” Id. 

at 734.
5
  The Court of Appeals found NRD’s asserted injuries so “self-evident” that factual 

declarations were deemed unnecessary.  Id. at 734. 

                                                           
5
 The Fund for Animals plaintiffs’ admission regarding the connection between the import ban 

and a decrease in hunters traveling to Mongolia is much like Federal Defendants’ admission in 

its strong advice to those with 2014 elephant hunts booked for Tanzania and Zimbabwe that they 

“reconsider taking part in an elephant hunt.” FWS Q&A Webpage, Ex. B (to Safari Club’s 

Memorandum in Support of Motion for a Preliminary Injunction) at 2. 
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The court had no difficulty finding 1) that Mongolia would suffer harm from an 

importation ban, 2) that the harm would be directly related to the importation ban sought by the 

plaintiffs in the lawsuit, and 3) that preventing that cessation of imports would redress 

Mongolia’s injuries:   

The threatened loss of tourist dollars, and the consequent reduction in funding for 

Mongolia's conservation program, constitute a concrete and imminent injury. This 

injury is fairly traceable to the regulatory action — the placement of the argali on 

the endangered list and the cancellation of import permits — that the Fund seeks 

in the underlying lawsuit. And it is likely that a decision favorable to the NRD 

would prevent that loss from occurring. 

 

Id. at 733.   

While not identical, the standing issues for NRD in the Fund for Animals case and for 

Safari Club in the instant matter bear a very strong resemblance. The only main difference 

between the situations in Fund for Animals and the instant matter is the identity of the parties 

asserting standing.  Here, the hunters and outfitters are asserting the harm, not the country in 

which the hunting takes place.
6
  

The similarities far exceed this minor difference.  The Fund for Animals court saw none 

of the obstacles to NRD’s standing that Federal Defendants contend impede Safari Club’s 

standing in this case.  The Court of Appeals recognized that the inability to import sport-hunted 

animals would decrease the number of U.S. citizens willing to hunt those animals, which would 

cause less U.S. based revenue for species conservation.  Like NRD did in the Fund for Animals 

case, Safari Club has demonstrated its Article III standing.  Safari Club has demonstrated 1) 

                                                           
6
 The appellate court took note of and expressed no questions as to the ruling of the District 

Court granting intervention to the Safari Club intervenor group, based at least in part on the 

declarations of hunters who stated they would not travel to Mongolia to hunt if they could not 

bring their argali sheep home with them.  322 F.3d at 734. The Court of Appeals also expressly 

noted that Safari Club’s standing was based in part upon their conservation interests in the argali 

sheep.  Id. at 737. 
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concrete recreational, economic and conservation based injuries; 2) a direct connection between 

these injuries and the inability to import successfully hunted animals from Tanzania; and 3) 

redressability from a ruling that would enjoin and declare illegal the existing importation ban and 

that would make it necessary for Federal Defendants to revise the process and standards by 

which Federal Defendants imposed the 2014 importation ban.  

1. Safari Club’s Standing to Challenge the Importation Ban for 

Tanzania Does Not Require that Safari Club’s Members Apply for 

Import Permits 

 

Federal Defendants incorrectly argue that Safari Club has not alleged injuries that are 

sufficiently “actual and imminent” to support Safari Club’s Article III standing.  MTD Mem. at 

11.  Federal Defendants contend that the only way that Safari Club can demonstrate a sufficient 

stake in the outcome of this litigation is to allege that it has members who have been denied 

permits to import their elephants from Tanzania.  This argument ignores the cases in which 

courts have recognized that an individual need not have already suffered harm in order to 

demonstrate standing.  “One does not have to await the consummation of threatened injury to 

obtain preventive relief.  If the injury is certainly impending, that is enough.”  Pennsylvania v. 

West Virginia, 262 U.S. 553, 593 (1923).  Federal Defendants inappropriately rely on the opinion 

in Clapper v. Amnesty Int’l, USA, 133 S.Ct. 1138 (2013) as support for their challenge to the 

“certainly imminent” characteristics of Safari Club’s injuries.  In Clapper, the U.S. Supreme 

Court rejected the standing of several individuals and organizations who challenged the 

constitutionality of the Foreign Intelligence Surveillance Act (“FISA”) and its authorization of 

the surveillance of individuals who were “not United States persons.”  The Court determined that 

FISA cast a broad net for the potential targets of surveillance and that the plaintiffs had no means 

of showing who the government intended to target for surveillance.  In contrast, in the instant 
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matter, Federal Defendants have clearly communicated their intent to ban the importation of all 

sport-hunted elephants from Tanzania and knew full well who the ban was impacting.  

Consequently, Safari Club members who have already booked 2014 elephant hunts for Tanzania 

unquestionably will be affected by that ban.  

Alternatively, Federal Defendants argue that Safari Club members must have at least 

applied for permits to justify Safari Club’s standing to sue.  To support this argument, Federal 

Defendants assert several cases that are distinguishable from the facts in the instant matter and 

are therefore irrelevant to this Court’s consideration of Safari Club’s standing.  MTD Mem. at 

11-12.  

Each of the cases cited by Federal Defendants simply demonstrates the requirement that 

an individual asserting standing cannot rely exclusively on aspirational harms to support 

standing.  Safari Club member declarants offer this Court far more than simple aspirations to 

import their successfully hunted elephants.  As their declarations show, a permit application is 

but one of many means by which Safari Club members can demonstration their stake in the 

outcome of this case.  For hunters, other means include booking their hunts for 2014, making 

financial investments towards those hunts, purchasing airline tickets and equipment, and 

otherwise making concrete plans for their upcoming hunts.  See Tarpley Decl., Ex. TT, ¶ 6; Petty 

Decl., Ex. UU, ¶¶ 12, 15; Johnson Decl., Ex. VV, ¶ 11; Sakuta Decl., Ex. WW, ¶ 6 (members 

have already paid deposits and purchased plane tickets)
7
; For outfitters, other means include 

investing hunter fees in anti-poaching and other elephant conservation efforts. See Hurt Decl., 

Ex. XX, ¶ 9; Angelides Decl., Ex. YY, ¶ 8-9 (members rely on funds from U.S. hunters for anti-

poaching and conservation efforts). 

                                                           
7
 All the declarations referred to in this section of the brief were attached as exhibits to Safari 

Club’s Memorandum in Support of its Motion for a Preliminary Injunction.  
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In the cases cited by Federal Defendants, either the plaintiffs did enough to create 

standing for at least some claims or the plaintiffs had not similarly conducted themselves in ways 

that demonstrated their commitments to the opportunities to which they claimed they had been 

deprived.  For example, in Hightower v. City of Boston, 693 F.3d 61 (1st Cir. 2012), the court 

found that the plaintiff had standing to challenge the law preventing her from obtaining some but 

not other types of firearms licenses.  The court relied on the plaintiff’s history of firearm use and 

her needs to determine that she had standing to challenge her inability to receive some but not all 

types of firearms licenses.  Although the plaintiff had not applied for any types of firearms 

licenses, the Court acknowledged the plaintiffs’ standing concerning a type of license that she 

had previously held and that had been revoked in the past.  Id. at 70.  Similarly, in Parker v. 

District of Columbia, 478 F.3d 370 (D.C. Cir. 2007), although the court acknowledged that one 

plaintiff had standing to challenge D.C.’s gun laws because he had applied for and been denied a 

firearm registration certificate, the court also indicated that this was not the only way in which a 

plaintiff could have proved standing to challenge the laws.  Id. at 376.  In Pedreira v. Kentucky 

Baptist Homes for Children, Inc. 579 F.3d 722 (6th Cir. 2009), the court denied standing to an 

individual who had chosen not to apply for a job due to the prospective employer’s 

discriminatory practices.  The court made no mention of the plaintiff taking any action to 

demonstrate that she had a concrete investment in obtaining the job – such as moving to a 

different city or neighborhood, taking classes or other means of qualifying for the position.  

Without some evidence of these factors, the plaintiff apparently gave the court no evidence to 

assess whether she had anything at stake other than an aspiration to work for the defendants.  Id. 

at 727.  In Jackson-Bey v. Hanslmaier, 115 F.3d 1091 (2nd Cir. 1997), the plaintiff apparently 

did not make any effort to officially declare his religious affiliation with the prison 
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administration prior to challenging the registration process as unconstitutional.  Id. at 1097-98.  

In Scott v. Pasadena Unified Sch. Dist., 306 F.3d 646 (9th Cir. 2002), the court rejected the 

plaintiff’s standing, not because she did not apply to the voluntary schools, but because she could 

not demonstrate how her injury was different than that of any other member of the general 

public.  Id. at 659.  In Warth v. Seldin, 422 U.S. 490 (1975), the U.S. Supreme Court found that 

the plaintiffs had failed to show any existing interest in the property regulated by the defendant.  

Id. at 504.  Those are not the circumstances in this matter.  None of the  cases cited by Federal 

Defendants stands for the proposition that a permit application provides the only means that 

Safari Club members can use to demonstrate the requisite stake in the outcome of this litigation 

for the purpose of standing. 

a. The Uncertainties Caused by the Importation Ban Are 

Sufficient Injury-In-Fact 

 

 By assuming that Safari Club members do not sustain harm until the point at which they 

apply for an importation permit (or have that permit denied), Federal Defendants ignore the 

injury that Safari Club members have sustained just from the restrictions and resulting 

uncertainty the importation ban has inflicted.  Before April 4, 2014, Safari Club members with 

hunts booked in Tanzania for 2014 relied on over twenty years of consistent positive NDF and 

enhancement findings for Tanzania.  These findings applied uniformly for all hunters seeking to 

import their legally hunted elephants into the United States and made it unnecessary for 

individual permit applicants to independently demonstrate the criteria for the NDF and 

enhancement determinations.  Van Norman Decl., Fed Def’s Ex. 1, ¶14.  At the time that they 

booked their hunts (i.e., prior to April 4, 2014), it was legal for them to import their elephants 

into the United States.   
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Even though Federal Defendants prepare new NDFs and enhancement findings for 

Tanzania on an annual basis, Safari Club and its members had no indication or warning that 

Federal Defendants intended to change their long-standing position on elephant importation for 

2014.  Until April 3, 2014,
8
 Federal Defendants gave the public no reason to believe that any 

change in this consistent approach was imminent or likely.  If anything, Federal Defendants’ 

publications lulled Safari Club members into a false sense of security of no imminent changes.  

Documents posted by  the FWS on its website during the months leading up to the importation 

ban expressly referenced the types of modifications Federal Defendants intended for African 

elephant importation.  Those statements expressly announced the FWS’s intent to conduct formal 

rulemaking for the purpose of imposing a two elephant limit for each hunter seeking to import 

successfully hunted elephants each year from all countries in which elephants can currently be 

hunted and imported.  http://www.fws.gov/wildlife-trafficking-questions-and-answers.html.  

These web announcements made no mention of the FWS’s plans to ban trophy importation 

entirely from Tanzania and Zimbabwe.   

Equally troubling, Federal Defendants purposely rejected recommendations from within 

the FWS that the importation ban be announced to the countries of Tanzania and Zimbabwe and 

to organizations like Safari Club, prior to Safari Club’s annual convention in early February 

2014, because this was an event at which hunters would book many elephant hunts for these 

countries.  In a January 8, 2014 Memorandum to FWS Director Ashe, two FWS branch chiefs 

and the Assistant Director for International Affairs made the following recommendation to the 

Director: 

                                                           
8
 On the afternoon prior to the announcement, representatives of the FWS contacted Safari Club 

and other members of the hunting constituency to inform them that the ban would go into effect 

the following day. 
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We are raising this issue at this time due to the need for early engagement with 

the sport-hunting community to maintain positive relations and create 

opportunities for cooperative action to affect change.  There are key hunting 

conventions upcoming where African elephant hunts costing tens of thousands of 

dollars, including in Tanzania and Zimbabwe, are booked by hunters, including 

the Dallas Safari Club Convention (January 9-12, 2014) and the Annual Safari 

Club International Convention (February 5-8, 2014).  We recommend that high-

level outreach be considered prior to these meetings.  We recommend that 

outreach to the sport-hunting community be undertaken before any messages 

about suspension of elephant trophy imports from Tanzania and Zimbabwe are 

disseminated broadly. 

 

As we finalize our negative findings, we will identify specific actions that can be 

taken by Tanzania and Zimbabwe that might allow the Service to reconsider its 

finding in the future.  These actions, in addition to being provided to the 

Governments of Tanzania and Zimbabwe, could be shared with our Federal 

Government partners and leaders in the sport-hunting community with the idea 

that collaboration and partnership will be important to effect positive changes. 

 

Memorandum to the Director, Ex, 2 to the Declaration of Anna M. Seidman, Ex. EEE (to Safari 

Club’s Reply Brief in Support of Motion for a Preliminary Injunction) at 2.  To Safari Club’s 

knowledge, Federal Defendants never acted on this recommendation.  Seidman Decl., Ex. EEE, ¶ 

8.  Consequently, Safari Club members had no reason to feel uncertain about their ability to 

import their legally hunted elephants or that the FWS would make a different NDF or 

enhancement finding regarding elephant hunting in Tanzania.  On April 4, 2014, Federal 

Defendants abruptly and unexpectedly deprived Safari Club members of that certainty.   

Now, instead of being able to rely on NDF and enhancement determinations made 

generally for all potential importers of sport-hunted elephants from Tanzania, Safari Club 

members must attempt to individually provide new and additional information that exceeds the 

data already obtained by the FWS for Tanzania in order to even have their applications overcome 

an automatic denial.  Safari Club members’ importation attempts will be automatically rejected 

unless they can independently persuade the FWS to reverse its existing position and make 

positive NDF and enhancement of survival findings for Tanzania’s elephants.   
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As a result of the April 4, 2014 importation ban decision, Safari Club members now must 

approach their previously booked hunts with the uncertainty of whether they will ever be able to 

import their elephants.  Safari Club members must now decide whether to move forward with 

their hunts knowing that it is almost certain that importing their legally hunted elephant will not 

be part of their hunting experience.  Those who decide to go forward with their hunts suffer 

insecurities that undermine the enjoyment of their hunts.  During the months leading up to the 

hunt, they will endure  uncertainties and if they go forward with their hunt, their experience will 

be diminished by the doubt as to whether they will be able to import their elephant. 

The doubt and uncertainty introduced by the importation ban is sufficient harm in itself to 

justify Safari Club’s standing.  Idaho Power Co. v. FERC, 312 F.3d 454, 460 (D.C. Cir. 2003) 

(“[A]n agency ruling that replaces a certain outcome with one that contains uncertainty causes an 

injury that is felt immediately and confers standing.”); NYPIRG v. Whitman, 321 F.3d 316, 325-

26 (2nd Cir. 2003) (court determined that the uncertainty about whether an individual has been 

exposed to excess air pollution is just as concrete a harm for standing purposes as is the exposure 

itself.); Metro. Milwaukee Ass’n of Commerce v. Milwaukee Cnty., 325 F.3d 879, 883 (7th Cir. 

2003) (business association’s uncertainty as to how ordinance will impact members’ future 

contracts sufficient for standing); Nat’l Mining Ass’n v. U.S. Dep’t of the Int., 70 F.3d 1345, 

1349 (D.C. Cir. 1995) (uncertainties caused by new regulation as to which standards its members 

were obligated to meet deemed sufficient for mining association’s standing).  It matters not 

whether Federal Defendants or even this Court shares Safari Club’s opinion about the severity or 

magnitude of this type of harm.  As long as the plaintiff demonstrates a “distinct and palpable” 

injury, that injury need not be “tangible or great” as even an “identifiable trifle” will do.  Nat’l 

Wildlife Fed’n v. Hodel, 839 F.2d 694, 704 (D.C. Cir. 1988) citing Warth v. Seldin, 442 U.S. 
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490, 501 (1974) and United States v. SCRAP, 412 U.S. 669, 689 n.14 (1973).  Safari Club and its 

members meet this standard. 

b. Additional Regulatory Burdens Constitute Injury-In-Fact 

 As indicated above, Federal Defendants’ importation bans have altered the application 

process for the importation of elephants from Tanzania.  Since the implementation of the 

importation ban, Safari Club members have new obligations associated with their preparation of 

import permit applications.  To prevent having their permit applications be automatically denied 

by the FWS, Safari Club members must now submit new and/or additional information 

concerning the impact of hunting and importation on elephant survival in Tanzania.  This 

information must surpass what Federal Defendants have already obtained from Tanzania and 

other sources.  This additional administrative burden alone constitutes harm sufficient to 

demonstrate standing.  Iowa League of Cities v. EPA, 711 F.3d 844, 871 (8th Cir. 2013) (League 

of Cities had standing to challenge legislative rules adopted in violation of APA to redress harm 

caused by additional regulatory obligations imposed by such rules); Lutheran Church-Mo. Synod 

v. F.C.C., 141 F.3d 344, 349 (D.C. Cir. 1998) (Church had standing due to increased 

requirements to keep detailed employment records); Inv. Co. Inst. v. U.S. Commodity Futures 

Trading Comm’n, 891 F. Supp. 2d 162, 185 (D.D.C. 2013) (plaintiff had standing due to 

increased regulatory burden and the associated costs of a regulation imposed by defendant).    

c. Submission of Applications Will Be A Futile Effort 

Federal Defendants incorrectly discount the futility of Safari Club members’ efforts to 

overcome the importation ban by submitting import applications.  MTD Mem. at 12, n.2.  Safari 

Club members’ attempts to submit new information with their individual permit applications for 

the import of elephants from Tanzania would be a pointless exercise.  In addition to the 
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improbability that they could  submit information that neither the FWS nor Tanzania already has, 

Safari Club members would have to overcome Federal Defendants’ use of an illegal process to 

make its decision to ban the importation of elephants from Tanzania.  Federal Defendants will 

apply this same illegal process in reviewing the individual import permit applications that Safari 

Club members would submit.   

Safari Club’s Amended Complaint challenges the non-detriment standard that Federal 

Defendants adopted for the importation of elephants from Tanzania. Amended Complaint, Dkt. 

13 at ¶¶ 114-17.  Instead of assessing detriment based on “a consideration of purpose for which the 

specimen will be used upon import into the United States” (71 Fed. Reg. 20168, 20195 (Apr. 19, 

2006)), Federal Defendants applied a standard that assessed detriment based on the impact of the 

collective killing of elephants in Tanzania from all legal and illegal sources.   

Consequently, if individual hunters submit their own import permit applications, Federal 

Defendants will consider these applications and whatever new or additional data that 

accompanies them, using an incorrect and illegal non-detriment standard.  Until such time as this 

Court requires Federal Defendants to rectify the illegal characteristics of the standard it used to 

make its NDF for Tanzania, Safari Club members’ attempts to apply for permits and to submit 

additional information with those permit applications will likely remain futile. 

2. Safari Club Seeks Declaratory and Injunctive Remedies That Will 

Redress Its Injuries Associated With the Tanzania Importation Ban 

 

If this Court grants the declaratory and injunctive relief that Safari Club has requested in 

its complaint, Safari Club’s injuries will be redressed.  Safari Club has not filed this lawsuit for 

the sole purpose of lifting the 2014 importation bans.  Safari Club seeks an injunction against the 

importation ban and a judgment declaring the illegality of components of the decision-making 

process that Federal Defendants used to create the 2014 importation ban.  Consequently, Safari 
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Club not only seeks to lift the ban, but also to obtain an order from this Court that would make it 

impossible for Federal Defendants to use an illegal process for its decisions regarding the 

importation of elephants from Tanzania.  If Safari Club succeeds in these efforts, Federal 

Defendants will not only be unable to continue the importation ban, but will also be required to 

adopt a new set of findings, using a process that complies with the Endangered Species Act 

(“ESA”) and the Administrative Procedure Act (“APA”).   

Safari Club’s Amended Complaint challenges the legality of the standard by which 

Federal Defendants determined that the importation of elephants from Tanzania will be 

detrimental to the survival of the species. Amended Complaint, Dkt. 13, ¶¶ 114-17.  If Federal 

Defendants apply the correct standard, they will then be required to determine whether the 

purpose for which the elephant is being imported is detrimental to the survival of the species, 

rather than whether the hunting of the elephant in its range country is detrimental to the species’ 

survival.  Using the correct analysis, Federal Defendants are highly likely to make a positive 

NDF for Tanzania.  

Safari Club’s Amended Complaint also challenges the fact that Federal Defendants 

required an enhancement of survival finding for the importation of elephants from Tanzania, 

since such a finding is not required by CITES and because Federal Defendant imposed the 

requirement for an enhancement finding for Tanzania’s elephants without complying with APA 

rulemaking procedures.  Id., ¶¶ 108-11.  If Safari Club succeeds with this claim, Federal 

Defendants will likely be unable to impose an enhancement of survival finding requirement on 

the importation of Tanzania’s elephants, or at the very least will be unable to do so without 

including the public through APA notice and comment opportunities.  Again, under such 
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circumstances, Federal Defendants are likely to allow importation of Tanzania’s elephants and 

Safari Club’s injuries will be redressed for the long-term.  

Although it is possible, though not likely, that after remand by this Court, Federal 

Defendants may still not issue decisions with the exact result that Safari Club seeks in this 

lawsuit, this does not mean that Safari Club is unable to satisfy the redressability component of 

Article III standing requirements:   

[T]hat fact does not destroy Article III ‘causation’ [or redressibility,] for we 

cannot know that the FEC would have exercised its prosecutorial discretion in this 

way. Agencies often have discretion about whether or not to take a particular 

action. Yet those adversely affected by a discretionary agency decision generally 

have standing to complain that the agency based its decision upon an improper 

legal ground. If a reviewing court agrees that the agency misinterpreted the law, it 

will set aside the agency's action and remand the case—even though the agency 

(like a new jury after a mistrial) might later, in the exercise of its lawful 

discretion, reach the same result for a different reason. 
 

Animal Legal Def. Fund v. Glickman, 154 F.3d 426, 444 (D.C. Cir. 1988) quoting Fed. Election 

Comm’n v. Akins, 524 U.S. 11, 25 (1988); see also Lujan v. Defenders of Wildlife, 504 U.S. 555, 

n.7 (1992) (discussing procedural standing doctrine’s relaxation of redressability and imminence 

components of standing). 

Even if Safari Club had filed this lawsuit solely seeking an injunction against 

continuation of the 2014 importation ban, this Court would have the authority to issue an 

equitable remedy that would redress Safari Club’s injuries.  For example, this Court could enjoin 

the importation ban by ordering Federal Defendants to restore the importation status quo that was 

in effect on December 31, 2013 for the period of time Federal Defendants need to conduct the 

necessary rulemaking to correct the illegalities in the 2014 findings.   

In such case, the Court can simply direct Federal Defendants to reinstate findings that 

were in effect prior to the date that the 2014 NDF and enhancement findings for Tanzania 

retroactively went into effect.  Although Federal Defendants have routinely made new NDFs for 
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Tanzania on a yearly basis, nothing in the Endangered Species Act (“ESA”), federal regulations 

or CITES treaty provisions require Federal Defendants to make such findings annually.  In fact, 

the FWS makes some NDFs at five year intervals.  See, e.g., 50 C.F.R. §23.69 (rangewide NDFs 

for furbearers).  In addition, Federal Defendants frequently make findings that apply to time 

periods outside the date upon which the NDF went into effect.  For example, on several 

occasions in the past Federal Defendants have not made non-detriment findings for Tanzania 

until mid-July or even August, even though the elephant hunting season in Tanzania started prior 

to the date these NDFs were made – July 1, 2014. 

http://www.fws.gov/international/pdf/questions-and-answers-suspension-of-elephant-sport-

hunted-trophies.pdf  (e.g. NDF for 2009 dated  July 23, 2009; NDF for 2010 dated July 23, 2010; 

NDF for 2012 dated August 14, 2012, attached to Declaration of Rosemarie Gnam, Fed. Def.’s 

Ex. 2).  Federal Defendants then applied the NDFs retroactively. 

 In the latter scenario, the Court can issue an order that would provide an equitable 

remedy similar to that of remand without vacatur.  In some cases where courts deem remand 

without vacatur appropriate, the court allows a federal agency to continue administering a 

regulation that does not comply with law while the agency does what is necessary to promulgate 

a new rule that that is legally compliant.  N.C. v. EPA, 550 F.3d 1176, 1178 (D.C. Cir. 2008) 

(court remanded Clean Air Interstate Rule to EPA without vacatur, and allowed the rule to 

remain in effect “until it is replaced by a rule consistent with our opinion”); Advocates for 

Highway and Auto Safety v. Fed. Motor Carrier Safety Admin., 429 F.3d 1136, 1151 (D.C. Cir. 

2005) (court remanded but left illegal rule in effect while agency developed adequate new 

regulation).   
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When the court remands an illegal rule without vacating it, the Court exercises its 

authority to allow an agency to temporarily operate outside the law.  For this reason, this Court 

has the equitable authority to enjoin Federal Defendants from enforcing the importation ban of 

elephants from Tanzania and to direct Federal Defendants prepare new NDF and enhancement 

findings that comply with the law.  In this way, the Court can redress Safari Club’s injuries 

without directing the outcome of Federal Defendants’ NDF and enhancement findings.   

B. Safari Club Asserts Claims Against the Importation Ban for Zimbabwe That 

Are Ripe 

 

Federal Defendants’ sole challenge to this Court’s jurisdiction over Federal Defendants’ 

decision to ban the importation of sport-hunted elephants from Zimbabwe questions the 

prudential ripeness of Safari Club’s case.
9
  In response to Safari Club’s lawsuit’s identification of 

errors in the manner Federal Defendants used to make their decision to ban importation of 

Zimbabwe’s elephants for 2014, Federal Defendants have announced plans to try to improve the 

decision-making process.  Federal Defendants are now reviewing information they did not even 

solicit from Zimbabwe until after deciding and announcing their decision to ban elephant 

importation.  Although they do not admit that their decision to implement the importation ban for 

Zimbabwe before reviewing that information was premature, Federal Defendants now contend 

that it would be untimely for this Court to review Federal Defendants’ conduct until after they 

have revisited some of the illegalities and flaws of their decision-making.   

                                                           
9
 In a footnote in the MTD Mem., Federal Defendants also question the constitutional ripeness of 

Safari Club’s challenge.  Federal Defendants’ reliance on the case of Nat’l Treasury Employees 

Union v. U.S., 101 F.3d 1423 (D.C. Cir. 1996) to challenge constitutional ripeness is curious 

because  in that case the Presidential veto power that the plaintiffs challenged had not yet been 

exercised and was not yet available to the President to be exercised.  That case sheds little light 

on the scenario before the Court in this case.  Here, Federal Defendants have already exercised 

their authority to ban importation, regardless of whether they refer to that authority as “interim” 

or “final,” and the harm to Safari Club members who have or will soon be hunting elephants in 

Zimbabwe has already occurred or is imminent. 
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In deciding whether an agency's decision is ripe for judicial review, the Court examines 

the fitness of the issues for judicial review and the hardship that the plaintiffs will suffer if the 

court withholds its consideration of the claims. Ohio Forestry Ass’n, Inc., v. Sierra Club, 523 

U.S. 726, 733 (1998).  The fitness test for ripeness requires the Court to determine whether the 

issue is “(a) essentially legal, and (b) ‘sufficiently final.’” Int’l Union, United Auto., Aerospace 

& Agric. Implement Workers of Am. v. Brock, 783 F.2d 237, 249 (D.C. Cir. 1986) (quoting Atl. 

Richfield Co. v. U.S. Dep’t of Energy, 769 F.2d 771, 783 (D.C. Cir. 1984)).  To do so, the court 

considers: 

(1) whether delayed review would cause hardship to the plaintiffs; (2) whether 

judicial intervention would inappropriately interfere with further administrative 

action; and (3) whether the courts would benefit from further factual development 

of the issues presented 

 

Ohio Forestry Ass’n, Inc., 523 U.S. at 733.  Considering these criteria should persuade the Court 

not to postpone its review of the importation ban decision itself, and certainly should not affect 

review of Safari Club’s challenges to the underlying criteria that Federal Defendants use to make 

importation decisions.      

In fact, that Federal Defendants are currently deciding whether to revise their decision 

concerning the importation of Zimbabwe’s elephants makes it crucial for this Court to 

expeditiously review Federal Defendants’ decision-making process.  Federal Defendants have 

not offered any indication that they intend to alter their current decision-making mechanisms.  

Consequently, their position on their decision-making process is final, ripe and fit for review.  

Unless this Court expeditiously reviews and orders Federal Defendants to remedy the illegalities 

of that process, Federal Defendants will employ the same erroneous mechanisms in their 

imminent and potentially futile attempt to correct the errors they made in what they now refer to 

as an “interim” decision.  Without judicial review, Federal Defendants will continue to require an 
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enhancement of survival finding for the importation of Zimbabwe’s elephants and will continue 

to deprive Safari Club and its members of APA rulemaking notice and comment opportunities 

concerning the importation ban decision.  As a result of these errors and the importation ban 

itself, Safari Club and its members will continue to suffer the recreational and economic 

hardships of being unable to import sport-hunted elephants from Zimbabwe, fully enjoy their 

recreational hunting opportunities and contribute to and participate in the conservation of 

Zimbabwe’s elephants.  

1. Safari Club’s Claims Regarding the Importation Ban for Zimbabwe 

Are Fit for Judicial Review 

 

Based on rationalizations in declarations and agency statements that post-date the filing 

of this lawsuit, Federal Defendants insist that their decision to ban the importation of 

Zimbabwe’s elephants was “interim” and therefore is not yet fit for judicial review.  Federal 

Defendants’ characterization of the ripeness of their importation ban decision for Zimbabwe 

ignores the perspective of the hunters, outfitters, and Safari Club itself.   

Federal Defendants want the Court to simply view the question of fitness based on the 

fact that the decision might be changed in the next few months.  In contrast, Safari Club and its 

members view Federal Defendants’ decision as premature and lacking in consideration of all the 

facts.  Federal Defendants appear to now realize that it is necessary to examine the evidence they 

should have sought and examined initially.  Further, Federal Defendants have no difficulty 

allowing the hunting community to continue to endure the hardship of not being able to import 

legally hunted elephants while Federal Defendants take the time they need to fix their mistakes.  

While Federal Defendants take time to do what they should have done initially, Safari Club and 

its members will continue to sustain injuries.  Those who were abruptly and precipitously 

deprived of an importation ability, upon which they relied when making their plans for hunts in 
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Zimbabwe, will have no relief.  To make things worse, because Federal Defendants refuse to 

acknowledge that they applied an illegal decision-making analysis in reaching their ill-advised 

and premature decision, Safari Club’s wait for Federal Defendants to revise their decision could 

be futile.   

In his declaration of May 12, 2014, Timothy Van Norman, Chief, Branch of Permits, 

Division of Management Authority of the FWS, explains that, within two weeks, he intends to 

make a new “final” decision about whether the ban should be lifted.
10

  Van Norman Decl., Fed 

Def’s Ex. 1, ¶ 33.  (Assuming that the two week period commenced on the date that Mr. Van 

Norman signed his declaration, that decision would fall on May 27, 2014.)  However, Mr. Van 

Norman also admits that two weeks represents a soft deadline.  He explains that there is a 

possibility that he will still need to have additional communication with the Director General [of 

the Zimbabwe Parks and Wildlife Management Authority] or his staff to clarify certain 

information.  Id.  Mr. Van Norman then explains that he intends to “complete a final 

determination by mid-July at the latest.”  Id., ¶ 35.  By mid-July, the importation ban will have 

been in effect for three and a half months and will have deprived numerous Safari Club members 

of their abilities to import their elephants.  In addition, the ban will have diminished the 

enjoyment value of the hunt for many Safari Club members and forced other members to cancel 

their hunts because of the uncertainty.   

Ironically, in the Federal Register Notice that Federal Defendants published only after 

Safari Club filed its lawsuit and its PI Motion, Federal Defendants insisted that they cannot make 

a “final” determination on whether to ban importation of elephants from Zimbabwe until they 

                                                           
10

 It is worth noting that Mr. Van Norman does not state that, in two weeks, he will finalize the 

previous decision to suspend importation.  Instead, he says that, at that time, he will make a new, 

final decision as to whether to lift the ban.  Van Norman Decl., ¶ 33. 
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review materials from Zimbabwe they now consider “necessary” for that determination.
11

  “The 

Service has requested the information necessary to make a final decision from the Government 

of Zimbabwe.”  79 Fed. Reg. 26986-7 (May 12, 2014).  Despite the “necessity” of these 

materials, Federal Defendants made a decision without them and did not even request from 

Zimbabwe such materials until the day that the importation ban went into effect. 

Federal Defendants now argue that Safari Club’s claims are not fit for review because 

Federal Defendants might, sometime between now and mid-July, use this tardily acquired 

information to modify their decision as to whether elephants that have been sport hunted in 

Zimbabwe in 2014 may be imported into the United States.  First of all, an agency should not be 

allowed to make a final and binding decision based on inadequate information, impose the 

burden of that decision on the public, then ask the court to forego judicial review because the 

agency decides it needs more information and may reach a different decision.  Safari Club 

acknowledges that courts may sometimes hesitate to review decisions that are not prudentially 

ripe: 

Review of tentative agency positions on substantive questions severely 

compromises the interests that ripeness and finality notions protect. The agency is 

denied full opportunity to apply its expertise and to correct errors or modify 

positions in the course of a proceeding, the integrity of the administrative process 

is threatened by piecemeal review of the substantive underpinnings of a rule, and 

judicial economy is disserved because judicial review might prove unnecessary if 

persons seeking such review are able to convince the agency to alter a tentative 

                                                           
11

 Safari Club’s Complaint and PI Motion explained that one of Safari Club’s challenges to 

Federal Defendants’ importation ban is that Federal Defendants based their decision on the 

absence of information about Zimbabwe, rather than on “new information on the species' 

population or management.”  Safari Club’s Complaint and PI Motion informed Federal 

Defendants that they were in violation of the commitment they had made in 1997 that the 

existing positive enhancement finding would “remain in effect until the Service finds, based on 

new information, that the conditions of the special rule are no longer met and has published 

notice of any change in the Federal Register.”  62 Fed. Reg. 44627, 44633 (Aug. 22, 1997).  

Complaint, Dkt. 1, ¶ 32; Memorandum of Points and Authorities in Support of Motion for a 

Preliminary Injunction, Dkt. 4, at 31-32.   
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position. Such considerations weigh strongly when the court is asked to rule on a 

factual question particularly within the agency’s bailiwick as opposed to a purely 

legal question within the primary competence of the courts. 

 

Pub. Citizen Health Research Grp. v. Comm’r, Food and Drug Admin., 740 F.2d 21, 31 (D.C. 

Cir. 1984).  Federal Defendants argue that courts should avoid reviewing agency actions that 

might “benefit from further factual development” and refrain from engaging in cases where they 

will “inappropriately interfere with further administrative action.”  Ohio Forestry Ass’n, Inc., 

523 U.S. at 733 (emphasis added).  Federal Defendants also suggest that this Court should 

protect Federal Defendants’ “interest in crystallizing its policy before that policy is subjected to 

judicial review.”  Marcum v. Salazar, 694 F.3d 123, 129 (D.C. Cir. 2012) (emphasis added).  

Instead of cautioning this Court against reviewing the actual ban on elephant importation from 

Zimbabwe, the existence of these policies should encourage this Court to expeditiously review 

the legal elements of Federal Defendants’ decision-making process that Federal Defendants have 

determined are necessary for the making of the importation ban decision.
12

  Safari Club’s 

challenge to Federal Defendants’ illegal decisions 1) to require an enhancement of survival 

finding for the importation of Zimbabwe’s elephants; and 2) not to subject the importation 

determination to APA notice and comment procedures before finalizing that decision are 

presently fit and ripe for review.
13

   

                                                           
12

 If the Court accepts Federal Defendants’ arguments that some of Safari Club’s claims might 

not yet be “fit” for review, that does not deprive the Court of its jurisdiction to review Safari 

Club’s other related claims.  Nat’l Res. Def. Council v. EPA, 859 F. 2d 156 (D.C. Cir. 1988) 

(some but not all claims challenging National Pollution Discharge Elimination System (NPDES) 

permit program were ripe for review); Pub. Lands for the People v. U. S. Dep’t of Agric., 733 F. 

Supp. 2d 1172, 1188 (E.D. Cal. 2010) (court held that some but not all challenges related to 

agency’s travel management plan were fit for review).  

13
 Federal Defendants have already acceded to other challenges made by Safari Club in its 

original complaint.  In its May 12, 2014 Federal Register Notice, Federal Defendants admitted to 

two errors identified by Safari Club’s lawsuit, including their failure to comply with their own 

commitments that the enhancement finding for Zimbabwe would remain in effect until 1) the 
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Federal Defendants cannot demonstrate the unfitness of Safari Club’s claims regarding 

the process by which it will consider revising its decision concerning the importation of 

Zimbabwe’s elephants.  These purely legal questions concern 1) whether Federal Defendants 

may impose an enhancement of survival requirement despite the fact that the obligation does not 

arise from CITES resolutions and was never subjected to APA notice and comment rulemaking 

and 2) whether Federal Defendants can withdraw a substantive opportunity upon which the 

public relied for almost two decades without following APA rulemaking requirements.  Nothing 

in the May 12, 2014 Federal Register Notice or in FWS Chief Timothy Van Norman’s recent 

declaration about Federal Defendants’ plans for “finalizing” the Zimbabwe importation ban 

decision indicate any plans by Federal Defendants to revoke the enhancement of survival finding 

requirement or incorporate public notice and comment opportunities into its decision-making 

process.
14

  Consequently, this Court will not benefit in any way from further development of the 

facts concerning the legality of these two components of the process that Federal Defendants will 

apply to its reconsideration of the importation ban.   

Moreover, Federal Defendants are going to apply these illegal decision-making 

mechanisms to imminently attempt to “correct” the errors it made in its original decision.  For 

                                                                                                                                                                                           

Service has published a notice of any change in the Federal Register and 2) until the Service 

finds, based on new information, that the conditions of the special rule are no longer met.  62 

Fed. Reg. 44627, 44633 (Aug. 22, 1997) (emphasis added).  Federal Defendants have now issued 

the mandatory Federal Register Notice and have admitted that new information, tardily obtained 

from Zimbabwe, is “necessary” for its decision-making. 79 Fed. Reg. 26986, 26987 (May 12, 

2014).  (Note that the August 22, 1997 notice did not specify that these commitments would 

apply only to “final” as opposed to “interim” determinations.)  Consequently, when this litigation 

is concluded, by whatever means, Safari Club has already prevailed on these two claims and will 

seek attorneys’ fees and costs accordingly. 

14
 Mr. Van Norman’s reference to the fact that he is reviewing letters and supporting material 

that he has received from a variety of sources (Van Norman Decl. ¶ 33) does not replace the 

comment opportunity or Federal Defendants’ obligations concerning public notice and comments 

incorporated in 5 U.S.C. §553(c). 
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this reason, this Court’s so-called interference with further administrative action is not only 

appropriate but is necessary to prevent Federal Defendants from making another illegal decision.  

Federal Defendants have already crystallized their policies of 1) requiring an enhancement of 

survival finding for the importation of Zimbabwe’s elephants and 2) depriving the public of 

participation through APA rulemaking despite revoking a finding that has been consistent for  

almost twenty years.  Consequently, this Court’s review of these two elements of Federal 

Defendants’ violations of law would not deprive Federal Defendants of its alleged ongoing 

efforts to remedy these illegalities or demonstrate any of the elements necessary to render an 

agency action “unfit” for review.   

2. Safari Club Will Suffer Hardship If the Court Withholds 

Consideration of Its Zimbabwe Claims 

 

Despite whether the Federal Defendants now deem their final decision “interim,” that 

decision currently harms Safari Club and its members and will continue to do so, in some cases 

irreparably.  In contrast, Federal Defendants try to argue that the hardship that Safari Club and its 

members have suffered and will suffer is insufficiently “immediate and significant” to make 

Safari Club’s claims ripe for review.  Because the “immediate and significant” standard applies 

only where there are questions about the fitness of the claims, Federal Defendants ask this Court 

to apply the wrong standard to assess Safari Club’s potential hardship.  As explained in the 

foregoing section, Safari Club’s claims concerning the standards and process by which Federal 

Defendants made its April 4, 2014 importation decision are fit for review.  For that reason, there 

is no basis for the Court to postpone its review of those standards and process.  In fact, Federal 

Defendants’ plan to “finalize” its decision-making concerning the Zimbabwe importation ban 

supports this Court’s expeditious involvement.  Consequently, the “immediate and significant” 

standard for hardship does not apply.   
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The “hardship” prong of the Abbott Laboratories test is not an independent 

requirement divorced from the consideration of the institutional interests of the 

court and agency. (citation omitted) Thus, where there are no institutional 

interests favoring postponement of review, a petitioner need not satisfy the 

hardship prong.  
 

AT&T Corp. v. FCC, 349 F.3d 692, 700 (D.C. Cir. 2003) quoting Payne Enters. Inc. v. U.S., 837 

F.2d 486, 493 (D.C. Cir. 1988).
15

  Where defendants cannot demonstrate that the claim at issue 

would benefit from additional factual development and/or the court’s interference would be 

premature, “[i]t is enough that the petitioner show that it has suffered sufficient hardship to pass 

the Article III threshold” and the court “need not proceed ... to the second prong of the Abbott 

Laboratories test.” Payne Enters. Inc., 837 F.2d at 493, quoting Eagle-Picher Indus. Inc. v. EPA, 

759 F.2d 905, 918 (D.C. Cir. 1985).  Under such circumstances “[t]he ‘prospect’ of hardship is 

sufficient to make a claim fit for judicial review.”  Harris v. FAA, 353 F.3d 1006. 1012 (D.C. 

Cir. 2004). 

In the instant matter, Safari Club’s “prospects of hardship” are both concrete and 

imminent and are exacerbated with each day’s delay in reviewing this matter.  Those who have 

already hunted following the implementation of the importation ban cannot import their 

successfully hunted elephants and have been immediately deprived of a significant element of 

the enjoyment of their hunts.  While Safari Club members have not been prevented from hunting 

elephants in Zimbabwe, the value and enjoyment of their hunts have been significantly impaired 

by the inability to import the elephants they successfully hunted.   

The possibility that Safari Club members might be able to import their elephants from 

                                                           
15

 In the two cases Federal Defendants cited in their cited in MTD Mem. in support of the 

“immediate and significant” hardship analysis, before assessing hardship, the courts had already 

determined that there were significant “institutional interests in deferring review.”  Devia v. 

NRC, 492 F.3d 421, 426 (D.C. Cir. 2007) and Am. Petroleum Ins. v. EPA, 683 F.3d 382, 389 

(D.C. Cir. 2012).  MTD Mem. at 18.  Consequently, these cases are inapposite.  
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Zimbabwe at some point in the future does not diminish the emotional harm they currently suffer 

and will continue to suffer until such time as Federal Defendants’ importation ban ends.  And, 

although Federal Defendants are currently considering whether it will “lift” the importation ban, 

Federal Defendants have made no commitment to do so.  According to the Federal Register 

notice published on May 12, 2014, “the Service cannot ensure that such imports will ever be 

authorized in the future.”  79 Fed. Reg. 26986-7 (May 12, 2014).
16

  These hardships can only be 

remedied by expeditious judicial review and relief from the illegal imposition of the ban on 

importation. 

 Those whose hunts are scheduled for the upcoming weeks and months in 2014 are 

currently enduring the uncertainty of not knowing whether they will be able to import their 

successfully hunted elephants.    If they proceed with their hunts, their recreational enjoyment 

will be lessened.  Courts recognize standing based on loss of recreational enjoyment.  Nat’l 

Wildlife Fed’n v. Hodel, 839 F.2d 694, 704 (D.C. Cir. 1988).  Courts have also found injury-in-

fact in the detrimental impact that uncertainties inflict on recreational and aesthetic activities.  

Sierra Club v. Johnson, 436 F.3d 1269, 1279 (D.C. Cir. 2006) (harm to plaintiffs’ enjoyment and 

recreational use of area due to uncertainties caused by potential exposure to excess air pollution 

sufficient for standing); Jones v. Butz, 374 F. Supp. 1284, 1289 (S.D.N.Y. 1974) (uncertainty as 

to whether animals were humanely slaughtered provided sufficient harm to moral and aesthetic 

                                                           
16

 Federal Defendants’ attempt to persuade this Court that Safari Club member declarants Greib 

and Whaley are not ready and able to import their elephants, based on statements by Timothy 

Van Norman that a significant percentage of permit applicants fail to import their successfully 

hunted animals within one year of obtaining their permits.  Fed. Def’s MTD. Mem. at 26-27.  

Mr. Van Norman’s comments are irrelevant to the issue of whether declarants Grieb and Whaley 

are ready to import their elephants as permits have not been necessary for the importation of 

elephants from Zimbabwe.  Moreover, since permits last for one year following the date that they 

are issued by the FWS and not from the date that the animal is successfully hunted, the fact that 

some hunters must renew their permits tells the Court nothing about when, after successfully 

hunting an elephant, the hunter is “ready and able” to import their elephant.   
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sensibilities for purposes of standing); Sierra Club v. Morgan, 2007 WL 3287850, *5-6 (Nov. 7, 

2007) (recreational injuries due to uncertainties about pollution emissions sufficient for 

standing).  Harms sufficient for standing also suffice to demonstrate hardship in a ripeness 

analysis.  Even if Federal Defendants ultimately decide someday to lift the ban, Safari Club 

members’ hunting experiences will have been permanently diminished due to the uncertainty 

they endured while hunting surrounding the importation of their elephants.  For these 

individuals, only expeditious judicial review can alleviate the harms caused by that uncertainty. 

Others will be forced to decide whether to even go on their hunt or participate in the 

elephant portion of their hunts.  Those who have cancelled their hunts because of this uncertainty 

are greatly harmed because they could not wait to see whether Federal Defendants will revise 

their importation ban decision.  In imposing the ban, Federal Defendants intended for Safari Club 

members to cancel their hunts.  The Question and Answer webpage that Federal Defendants 

published on April 4, 2014 provided the following hypothetical question and advice to members 

of the public: 

I have already purchased a hunt in Tanzania or Zimbabwe. How do I get my 

money back?  

We encourage you to contact your hunting outfitter to discuss options. While you 

can still participate in a hunt in 2014, you currently are not able to import the 

trophy. In addition, given the current conservation concerns for elephants in 

Tanzania and Zimbabwe, we strongly advise that you reconsider taking part in 

an elephant hunt in either of these countries at this time. 

 

Q&A, Ex. B (to Safari Club’s Memorandum in Support of Motion for a Preliminary Injunction) 

at 2 (emphasis added).  Federal Defendants cannot now immunize their decision from this 

Court’s review by asserting that Safari Club members’ harms caused by such cancellations are 

self-inflicted.  For individuals who did exactly what Federal Defendants intended by cancelling 

their hunts, expeditious judicial review would give them the opportunity to alleviate their injuries 
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by rebooking elephant hunts for 2014.   

 Safari Club members whose hunts have lessened in economic value as well as those 

whose hunting businesses are suffering as a result of the loss in the economic value of those 

hunts are sustaining cognizable harms.   In conjunction with recreational and conservation 

injuries, these injuries are collectively sufficient to meet the injury-in-fact Article III threshold 

and hardship component of the ripeness test.  The D.C. Court of Appeals has acknowledged 

standing based on economic loss that undermines conservation.  Fund for Animals v. Norton, 322 

F.3d 728, 733 (D.C. Cir. 2003).  Only expeditious judicial review can prevent further 

cancellations and stem the economic and other hardships that are increasing as the importation 

ban persists. 

 Finally, the loss to conservation resulting from the importation ban is far from 

conjectural.  Federal Defendants view poaching as a major conservation concern for elephants.  

Revenue generated by U.S. hunters is used to combat poaching.  Consequently, the loss of U.S. 

hunter revenues undermines anti-poaching efforts. 

Federal Defendants demonstrate their concerns about poaching in their own documents.  

For example, in their 2014 Enhancement Finding for Zimbabwe, Federal Defendants explained:   

We have received recent information to indicate that ivory poaching has been 

taking place in various areas of the country. Most recently, it has been widely 

publicized in 2013, that over 300 elephants were poisoned and their ivory 

removed in Hwange National Park leading to a number of arrests.  
 

Enhancement Finding for African Elephants Taken as Sport-hunted Trophies in Zimbabwe 

during 2014” (“Zimbabwe Enhancement Finding”), Ex. D (to Safari Club’s Memorandum in 

Support of Motion for a Preliminary Injunction) at 2 (emphasis added).  In addition, the January 

8, 2014 Memorandum to the Director authored by two FWS branch chiefs and the Assistant 

Director for International Affairs states that “[p]oaching is believed to be widespread.”  Ex. 2 to 
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Seidman Decl., Ex. EEE (to Safari Club’s Reply in Support of Motion for a Prelimianry 

Injunction) at 5.  The FWS’s Q&A webpage, appearing on the FWS’s website states that “[i]n 

Zimbabwe, available data, though limited, indicate a significant decline in the elephant 

population, while anecdotal evidence, such as the widely publicized poisoning of 150 to 300 

elephants last year in Hwange National Park, suggests that Zimbabwe’s elephants are also being 

impacted by the ongoing poaching crisis.” Q&A Webpage, Ex. B (to Safari Club’s 

Memorandum in Support of Motion for a Preliminary Injunction) at 1 (emphasis added).   

Safari Club members’ declarations explain how outfitters use the fees paid by U.S. 

hunters to combat poaching.  For example, Safari Club declarant and Professional Hunter 

Hermanus De Vries described his hunting company’s role in discovering the poaching incident 

in Hwange National Park, mentioned by Federal Defendants in the Zimbabwe Enhancement 

Finding and in the January 8, 2014 Memorandum to the Director.  He explained how it was his 

company that financed the operation that tracked down and caught the poachers that poisoned 

elephants in Hwange National Park.  He stated:  

The company that I work with uncovered this horrific incident. Within 24 hours 

of seeing the first tracks of the poachers, we had arrested the poachers and the 

buyers. The company that I work with funded the entire operation to catch them. 

We paid for the vehicles, fuel, food, camping gear, etc. We hired the helicopter to 

do aerial reconnaissance, for transport to remote areas, and to get the exact 

number of elephants poached. It cost us around $100,000 for the operation. 

Without the U.S. hunters that pay a premium to hunt elephants, we would not 

have had enough money to fund this operation. We also would not have been in 

the area to uncover the incident. Hunters and hunting operators are the first line of 

defense in the fight against poaching. Without hunters and hunting operators in 

the field, poachers will get a free pass to slaughter elephants at will. 

 

De Vries Decl., Ex. SS (to Safari Club’s Memorandum in Support of Motion for a Preliminary 

Injunction), ¶11(emphasis added).  In his declaration, Safari Club declarant and Zimbabwe Safari 

Operator and Professional Hunter Martin Pieters explains: 
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14.  Guided port hunting has a huge impact on poaching.  The fact that hunters, 

together with professional hunters, trackers and others, drive around the areas in 

the hunting season is enough to deter most poachers.  We are always on the 

lookout for their trucks and listen for their gun shots. 

 

15. Hunting operations like mine are one of the most effective anti-poaching 

weapons.  We conduct anti-poaching activities with trained scouts and fund these 

efforts out of our own pockets. 

 

16. There is no question that hunting enhances the survival of elephants in 

Zimbabwe.  Money generated from sport hunting allows us to protect the species.  

We invest that money in educating local residents, anti-poaching efforts, pumping 

water and monitoring elephant populations.   

 
Pieters Decl., Ex. PP (to Safari Club’s Memorandum in Support of Motion for a 

Preliminary Injunction).  Safari hunting consultant, safari operator and booking agent, 

John Barth stated in his declaration:   

In the hunting concessions we hunt in Zimbabwe and used to hunt in Botswana, 

revenue generated from trophy hunting is the only source of conservation dollars 

being brought into the region.  The revenue pays for simple things like food, 

shelter and supplies for anti-poaching teams.   

 
Barth Decl., Ex. OO (to Safari Club’s Memorandum in Support of Motion for a Preliminary 

Injunction), ¶ 9.   

This Court is required, in its consideration of Federal Defendants’ motion to dismiss, to 

take the statements included in Safari Club’s declarations as true.  Gardner v. Toilet Goods 

Ass’n, 387 U.S. 167, 172 (1967).  Consequently, this Court must conclude that the money 

generated by U.S. elephant hunters in Zimbabwe helps to combat elephant poaching and that 

even a small decrease in these funds will undermine anti-poaching efforts and will therefore 

harm elephant conservation.  Although there is far more, even an identifiable trifle of harm is 

sufficient to demonstrate the Article III threshold for standing, and that is all the harm that is 

required for claims for which fitness is not in question.  Safari Club’s demonstration of 

significant harm to its interests in elephant conservation more than meets the requirements for 
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hardship and for standing.  Nat’l Wildlife Fed’n, 839 F.2d at 704 (D.C. Cir. 1988) citing Warth v. 

Seldin, 442 U.S. 490, 501 (1974) and U.S. v. SCRAP, 412 U.S. 669, 689 n.14 (1973). 

Safari Club has more than adequately demonstrated the hardship required for ripeness 

and has met the threshold for Article III standing.  Consequently, this Court has jurisdiction to 

consider Safari Club’s claims concerning the decision to ban imports and the process by which 

Federal Defendants made its April 4, 2014 decision and will use to determine whether to lift the 

importation ban. 

CONCLUSION 

 This Court has subject matter jurisdiction to review Safari Club’s claims.  Safari Club has 

demonstrated standing to challenge Federal Defendants’ decision to ban importation of elephants 

from Tanzania.  Success in this litigation would remedy Safari Club and its members’ harms.  

Safari Club’s challenge to the importation ban for Zimbabwe is ripe.  The claims that Safari Club 

has raised concerning the standards and process by which Federal Defendants made the decision 

to ban importation are fit for review.  In addition, Safari Club has demonstrated the requisite 

hardship necessary to pursue all of its claims.   

 For all these reasons, Safari Club requests that this Court deny Federal Defendants’ 

Motion to Dismiss and that the Court expeditiously move forward with consideration of Safari 

Club’s challenges and PI Motion. 

Dated:  May 27, 2014     Respectfully submitted,  

 /s/Anna M. Seidman 

Anna M. Seidman 

D.C. Bar No. 417091 

Douglas Burdin 
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UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA  

 

 

SAFARI CLUB INTERNATIONAL   ) 

and       ) 

NATIONAL RIFLE ASSOCIATION OF   ) 

AMERICA      ) 

       ) 

Plaintiffs,     ) 

       ) 

v.       ) 

       ) Civ. No. 14-cv-00670 (ABJ)   

SALLY M. R. JEWELL, in her official  )   [PROPOSED] ORDER 

capacity as Secretary of the U.S.    )  

Department of the Interior;    ) 

U.S. DEPARTMENT OF THE INTERIOR,  ) 

an agency of the United States;   ) 

DANIEL ASHE, in his official capacity as  ) 

Director of the U.S. Fish and Wildlife Service; and ) 

U.S. FISH AND WILDLIFE SERVICE,  ) 

an agency of the United States   ) 

       ) 

Defendants.     ) 

 

 

 

The Court hereby ORDERS the following: Having considered all the parties’ papers, the 

materials on file, and having heard the arguments of counsel, the Court hereby DENIES 

Federal Defendants’ Cross-Motion to Dismiss.  

 

Dated: 

 

 

IT IS SO ORDERED:      

 

 ____________________________ 

   AMY BERMAN JACKSON 

   United States District Judge 
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