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SUPERIOR COURT OF CALIFORNIA

COUNTY OF SACRAMENTO

Case No. 34-2012-80001279

ANSWER OF RESPONDENT OFFICE OF
ADMINISTRATIVE LAW TO PETITION
FOR WRIT OF MANDATE AND OTHER
RELIEF

Department 42

Hon. Allen H. Summner

Respondent, Office of Administrative Law (hereinafter “OAL”}, answers the Petition for

Writ of Mandate filed by Petitioner California Depariment.of Justice — Bureau_of Firearms

2
State Bar No. 88630
3 ELIZABETH HEIDIG, Senior Counscl
State Bar No. 123209
¢ OFFICE OF ADMINISTRATIVE LAW
5 300 Capitol Mall, Suite 1250
Sacramento, CA 95814
6 Telephone: (916) 323-6800
; Fax: (916) 323-6826
E-mail: Dcomez(@oal.ca.gov;
g Keddy@oal ca.gov; Eheidig@oal .ca.gov
Office of Administraiive Law, In Pro Per
9
10
11
12
13 CALIFORNIA DEPARTMENT OF
14 JUSTICE - BUREAU OF FIREARMS,
15 Petitioner
16 \2
17 OFFICE OF ADMINISTRATIVE LAW,
18 Respondent,
19 :
Lo || CALIFORNiA BUSINESS
) ENVIRONMENTS INC., DBA
21 FRANKLIN ARMORY,
22 Real Party in Interest.
23
24
25
28 1| (hereinafier “Petitioner” or “Bureau”) as follows:
27
111
28
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INTRODUCTION

I. Answering paragraph 1, OAL lacks sufficient knowledge or information to form a
belief as to the truth of any material allegations contained iﬁ paragraph 1 and on that basis
denies each and every material allegation contained in paragraph 1.

2. Answering paragraph 2, OAL objects to the allegations contained in paragraph 2 as
vague, unintelligible, calling for conclusions of law, and failing to state any material
allegations. Furthermore, OAL is without sufficient knowledge or information to form a
belief as to the truth of any remaining material allegations contained in paragraph 2 and on
that basis denies each and every remaining material allegation.

3. Answering paragraph 3, OAL lacks su'fﬁcient information or beliet as to answer why
the Petitioner takes “policy” actions as articulated in this paragraph. In further response to
the allegations of paragraph 3, the allegations contain statements of law or legal conclusions,
and require no response. OAL is without sufficient knowledge or information to form
belief as to the truth of the remaining material allegations contained in paragraph 3, and on
that basis denies each and every remaining material allegation contained in paragraph 3.

4.  Answering paragraph 4, OAL denies the allegations of paragraph 4. In further
answer, QAL alleges that Jason Davis, on behalf of California Business Environments, Inc.,
dba Franklin Armory, submitted a petition to the Office of Administrative Law on November
17,2011, OAL denies the remamder of the allegations of paragraph 4.

5. Answering paragraph 5, OAL admits that on August 15,2012, it issued a

26

27

28

delermination, which was published in the California Regu]atory Notice Register on August
31, 2012, tn further response, OAL alleges thal the determination speaks for itself. Except
as expressly admitted, the allegations contained in paragraph 5 call for legal conclusions and

on that basis, OAL denies each and every remaining al]egafion contained in paragraph 5.
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6.  Answering paragraph 6, OAL admits that Petitioner is challenging OAL’s
determination. OAL admits that Government Code section 11340.5, subdivision (d), states,
in part; “Any interested person may obtain judicial review of a given determination by filing
a written petition requesting that the determination of the office be modified or set aside.”
OAL admits that said writien petition must be filed within thirty days of the date the
determination is published in the California Regulatory Notice Register. OAL denies that
Petitioner “has interpreted the assault Qeapon permitting scheme in the only legally tenable
way” and that “OAL’s determination should be set aside.” OAL denies any remaining
allegations contained in paragraph 6.

PARTIES

7. Answering paragraph 7, QAL is without sufficient knowledge or information to form
a belief as to the truth of the allegations contained in paragraph 7 and on thrat basis denies
each and every allegation contained i paragraph 7.

8. OAL objects to the limited characterization of the authority given to OAL and in the
exercise by OAL of such authority and on that basis denies the allegations of paragraph 8. In
further response to the allegations of paragraph 8, the allegations contain statements and
conclusions of law and the law speaks for itself.

9. Answering paragraph 9, OAL is without sufficient knowledge or information to form
a belief as to the truth of the allegations contained in paragraph 9 and on that basis demes
each and every allegation contained in paragraph 9.

JURISDICTION AND VENUE
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10. Answering paragraph 10, on the basis of information and belief, OAL admits the

material allegations in paragraph 10.
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11. Answering paragraph 11, on the basis of information and belief, OAL admits the

1
2 material allegations in paragraph 11.
3 ISSUES PRESENTED
* I. THE LAW GOVERNING UNDERGROUND REGULATIONS
5 12.  Answering paragraph 12, the allegations of paragraph 12 contain statements of law
6
., to which.no response is réquired. To the extent paragraph 12 contains any material
8 allegations, OAL denies any remaining allegations contatned in paragraph 12.
g 13. Answering paragraph 13, the aliegations of paragraph 13 contain statements of law to
+ which no response 1s required.
11
. 14. Answering paragraph 14, the allegations of paragraph 14 contain statements of law to
13 which no response 1s required. To the extent paragraph 14 contains any material allegations,
14 OAL denies any remaining allegations contained in paragraph 14.
13 15. .Answering paragraph 15, the allegations of paragraph 15 contain statements of law to
16
which no response is required.
17 ‘
18 16. Answering paragraph 16, the allegations of paragraph 16 contain statements of Jaw to
1g which no response ts required.
20 II. THE LAW GOVERNING ASSAULT WEAPON PERMITS
i 17. Answering paragraph 17, to the extent that this paragraph describes fhe Roberi
” Roos Assault Weapons Act, this 1s a statement of laﬁv and no response is required. OAL
23
” denies each and every remaiming allegation contained in paragraph 17 because they call for
25 legal conclusions or are statements of law to which no respense is required.
26 [8.  Answering paragraph 18, (o the extent that this paragraph describes the Roberti
2 Roos Assault Weapons Act, this is a statement of law and 110 response 1s required. To the
28

exient that paragraph 18 calls for legal conclusions, no response 1s required.
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19. Answering paragraph 19, to the extent that this paragraph describes the regulations of
the California Code of Regulations, this is a statement of law and no response 1s reguired.

20-. Answering paragraph 20, to the extent thal this paragraph describes Penal Code
section 29050, this is a statement of law and no response is required. The remainder of
paragraph 20 calls tor legal conclusions or are statements of law and require no response.

21. Answering paragraph 21, to the extent that this paragraph describes Penal Code
section 26710, this is a statement ol law and no response is required. The remainder of
paragraph 21 calls for legal conclusions or are statements of law and require no response.

22, Answering paragraph 22, OAL is without sufficient knowledge or information to
form a belief as to the truth of the allegations contained in paragraph 22 and on that basis
denies each and every allegation contained in paragraph 22.

23. An.swering paragraph 23, to the extent that this paragraph describes the law, this is a
statement of law and no response is required. OAL denies each and every remaining
allegation contained n paragraph 23 because they call for legal conclusions or are statements
of law to which no resp(lmse 1 required.

24, Answering paragraph 24, to the extent that this paragraph describes the law, this is a
statement of law and no response is required. OAL denies each and every remaining
allegation contained in paragraph 24 because they call for legal conclusions or are statements
of taw to which no response 1s required.

25.  Answering paragraph 25, to the extent that this paragraph describes the Roberti

Roos Assault Weapons Control Act, Penal Code section 16970 specifically. and Part 6 of the
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Penal Code generally, this 1s a statement of law and no response 1s required. The remaining
allegations contained in paragraph 25 call for legal conclusions or are statements of law and

on that basis OAL denies each and every remaining allegation contained in paragraph 25.
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III. THE BUREALU’S INTERPRETATION OF THE LAW GOVERNING
ASSAULT WEAPON PERMITS

26.  Answering paragraph 26, OAL admits that the California Business Environments
Inc., DBA Franklin Armory (hereinafter “*Franklin Armory”) attached a letter from the
Department of lustice, Firearms Division, dated May 5, 2606, to a Petition submitted to
OAL. OAL denies that Petitioner has harmonized sections 26710, 29050, 31000, 31005, and
32650 in the only legally tenable way. OAL is without sufficient knowledge or information
to form a belief as to the truth of the other allegations contained n paragraph 26 because they
call for legal conclusions or are statements of law and on that basis denies each and every
remaining allegation contained in paragraph 26. .

27.  Answering paragraph 27, OAL is without sufficient knowledge or information to
form a belief as to the truth of the allegations contained in paragraph 27 because they call for
legal conclusions or are statements of law and on that basis denieé each and every remaining
allegation contained in paragraph 27.

| 28. Answering paragraph 28, OAL denies the allegations in paragraph 28_.

29, Answering paragraph 29, OAL denies the allegations in paragraph 29.

1V.  OAL’s DETERMINATION |

30.  Answering paragraph 30, OAL admils the allegations of paragraph 30, except for
identifying the petition submitted by Franklin Armory as the “OAL Petition.”

31.  Answering pérag‘aph 31, OAL denies the material allegations of paragraph 31. In

further answer, OAL alleges that OAL received a second petition on February 7, 2012, from

26
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Franklin Armory which was accepted for consideration and which 1s the subject of 2012

OAL Determination No.§&.
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32, Answertng paragraph 32, OAL denies the material allegations of paragraph 32. In
further answer, QAL alleges that it received two comments from the public on the accepted
petition dated February 7, 2012; one from Clinton B. Moﬁf"ort of Michel & Associates, P.C.,
on behalf of FFL Guard and one from Brandon Combs, President of California Association
of Federal Firearms Licensees, Inc.

33. Answering paragraph 33, OAL denies the material allegations of paragraph 33. In
further ansx;ver, OAL alleges 1t received a response dated June 1, 2012 to the February 7,
2012 petition from the Otftice of Attorney General on behall of the Bureau,

34. Answering paragraph 34, OAL den‘ies the material allegations of paragraph 34, In
further answer, OAL alleges it received a reply dated June 12, 2012 to the February 7, 2012
petition from Jason Davis, on behalf of Real Party in Interest.

35.  Answering paragraph 35, OAL denies the material allegations of paragraph 35. In
further answer, OAL allecges it issued 2012 OAL Determination No. 8 on August 15,2012,

36. Answering paragraph 36, OAL alleges that 2012 OAL Determination No. 8 speaks
for itself.

37. Answering paragraph 37, OAL alleges that 2012 OAL Determination No. 8 speaks
for itself.

38. Answering paragraph 38, OAL objects to the allegations in paragraph 38 as vague
and unintelligible. In further answer, OAL denies the malerial allegations of paragraph 38
and alleges that 2012 OAL Determination No. 8 speaks for itself.

CAUSE OF ACTION
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. 39, Answering paragraph 39, to the extent that this paragraph describes the

Government Code section 11340.5, subdivision (d), this is a statement of law and no
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response is required. In further answer, OAL denies any remaining material allegations of

i
5 paragraph 39.
3 40. Answering paragraph 40, to the exlent that this paragraph describes the Code of
! Civil Procedure section 1085 or contains conclusions of law, no response is required. In
i further answer, QAL denies any remaining material allegations of paragraph 40.
6
. 4], Answering paragraph 41, OAL denies the allegations in paragraph 41. -
8 42, Answering paragraph 42, OAL denies the allegations in paragraph 42. -
g 43.  Answering paragraph 43, OAL denies the allegations of paragraph 43,
e 44. Answering paragraph 44, OAL denies the allegations in paragraph 44.
i: 45. Answering paragraph 45, OAL objects to the allegations of paragraph 45 as vague
13 and unintelligible.. In further answer, OAL denies that the determination issued is incorrect.
14 FIRST AFFIRMATIVE DEFENSE
15 AS A FIRST, SEPARATE AND AFFIRMATIVE DEFENSE, OAL alleges that the
e Petition fails to state facts sufficient to constitute a cause of actic;n.
i: SECOND AFFIRMATIVE DEFENSE
19 AS ASECOND, SEPARATE AND AFFIRMATIVE DEFENSE, OAL alleges that the
20 | Petitioner has an adequate remedy at law, and thus mandate 1s not proper.
“ PRAYER FOR RELIEF
- WHEREFORE, Respondent, the Office of Administrative Law, prays that this Court
23
0 deny the petition for writ of mandaice, and, further:
25 1. That 2012 QAL Determination No. § be upheld;
26 2. That OAL recovers its costs in this matter and Petitioner take nothing; and,
“ 1
28
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3. That such other and further relief be granted to OAL as the Court deems just and

proper.

Dated: December ﬂ’, 2012

Respectfully submitted,

DEBRA M. CORNEZ, Director
KATHLEEN EDDY, Senior Counsel
ELIZABETH HEIDIG, Senior Counsel
Office of Administrative Law __ -

Gh A Wodss

ELIZABETH HEIMG/Senior Cefinsel

(Verification Omitted Pursugfiy'to CCP section 446)
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DECLARATION OF SERVICE

1
2 || 1 am a citizen of the United States, over the age of 18 years, and not a party to or interested in
3 || this action. ] am employed in the County of Sacramento, State of California and my business
a || address is 300 Capitol Mall, Ste, 1250, Sacramento, California 95814. On this day | caused to be
s |l served the following documents(s) |
; ANSWER OF RESPONDENT OFFICE OF ADMINISTRATIVE LAW
TO PETITION FOR WRIT OF MANDATE AND OTHER RELIEF
7 || By placing [ ] the ori ginaia true copy into scaled envelopes addressed and served as
8 || follows: |
o || Kari Krogseng, " Attorneys for Petitioner, California Department of Justice
Deputy Attorney General Via U.S. Mail
10 || Attorney General of California
1 13001 Street, Ste. 125
PO Box 944255
15 {1 Sacramento, California 94244-2550
Kari. Krogsent@doi.ca.gov
13
14 Jason A. Davis, Attorneys for Real Party in Interest
Davis & Associates Via U.S. Mail
15 |[27201 Puerta Real, Suite 300
Mission Viegjo, California 92691
16 [l Jason@CalGunLawyers.com
17 |[M BY MAIL: 1 am familiar with this firm’s practice whereby the mail, after being placed in a
18 || designated area, 15 given fully prepaid postage and is then deposited with the U.S. Postal Service
18 || at Sacramento, California, during or after the close of the day’s business.
20 |i[ ] BY PERSONAL SERVICE: | caused such envelope to be delivered by hand.
21 ||[[] BY ELECTRONIC MAIL: | caused such document(s) to be transmitted by electronic mail
22 || via the internet from mmolina(@oal.ca.gov to the e-mail recipients and addresses shown above.
23 || I declare under penalty of perjury under the laws of the State of California that the foregoing 15
24 || true and correct.
25— 1Ex ccut-c:d-on—-Deccm-bcr—1—772'0-]—2—a'1—8-acram-c-:n-tc-),—C—a-l*j-i'brn-i-a.—%_ f_z{# d/@c{ 74 taoma/
26 Margaret L. Molina
27 '
28
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