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INTROIl UCTlQN 

In a jury trial , Appel lant was COIlv ictcd of au"mpt.::d possts..<;ion ilnd attcmptt:d 

maO\,fac\urc of" Pcnal Codel section J 2176 . J(aX I) type "assault \\'e<lpon." Scctio ll 

12276 .1 jlf\lvidC"., in rekvanl part, lootlhc It:TnI shaJlmeJIl II: I ) semi·alllOmatic. 2) 

ccnt.;rfi rc; 3) rill e; 4) with the capaci ty 10 acCCP! II detachable magazine; 5) and anyone 

(If six SI&tulorily Ji ~ted fealtll\.'S inclmiing: II e(>nspieullu,ly protruding pisto l grip, focward 

pistol gr ip, Of folding stock." It b the [,coplc's burdell toslmw lh:il dd"t:noont kllew or 

rcasunably should h'lI'e knH\\'n the firearm poss~"Cd the eh&raclcris lics bringing it with in 

thc A WCA. (See I" rtl Jorge M (2000) 23 CaIA'" tiM; !f(/rroll II. Couflly of Kings (2001 J 

25 Cal.4" 1138, 1144·45.) nle AK47 Kit ("Kit '")at bsuc in COUIl\~ I and 1. aod 

cunsisl;ll£ o r ,larts and an incomplete receiver, huwevcr. eOllSl it\lles neither II rilk nor an 

"aS5.1 ult ",tapa!!" in Ihcir disassemhled and inopcrnhk Slaic . The Kit was disa.~mhlcd 

,Uld inCOlnr11e1e in. manuf~trture tu be an ··lis~au l t WC3 p;.~1 .'· 

Appellant also, prior !U trial, rklld guilty in \WO Od tCT counts: Cuunt (3) felon in 

p(ll>S.:~~i OIl of a fi,c:um rtod Count (4) [(""Ion in poos.'iC~$ ioll of ammunition. 

' I Jn16~ OI hcrvd!>C spo..'Ci lied, " II :.talutory rdt:r.:JlceS arc to thc " ella! Cm.le. Though Ihe!i-C 
pro\isiollS werc numbered effect;v.: Jalluary 1, 20 12. thl' pwviskl\l ~ cited arc thc 
pmvisions applicable at a ll t i(llcS rcfcrcllc~d . 

2 ~ AS~ 3ult weapOi\S" arc ~p t:CiIi(;.;l lly uelined b}' ~Lat\lte and arc div;dcd imo th ree 
cl~ss ification I;atcg(lric~ ; Category I - Section 12276. ~ubdjvisinns (a) (c) (Roberti 
Roo.> A~"'lUlt WeajXl!lS C0I1II (>1 Act o f 19~9 (thc '"A \\ICA r) . .",.hieh specifically 
enumeratcs rcglj!alcd "a~saujt W~pOll S" by muke and model: C(lIegor"Y 2 - Section 
12276. suhdivisions {c) and ( 0 . which regul31C AK and A R 15 "!i-CIies" firearms that ha\ c 
bco...-n li~ted in n:~'lliation~ pHHll ulgat.::d oy thc OOJ pll rsuant to Section 12176.5; and 
Category Three - Section 122?6. J (SH23), whil:h (lefim:s ~a:;..o;.ault wcapo"~·· based upon 
their fCUlures. 



The judgment re lating LO "a,,,-';au l1 weap<)'l£." however, must be rc\'~r.>Cd because thc trial 

court's prim;lry thcory o f c l~lViction b; in\'~!id for t'ilur TeaS(J(lS: ( r ) 'nlc p rim!!.!)' th~'Ory nf 

com in iOIl was Icgall ~ erroncous when: the lcgi~laJu re ullned Ihe 1\ WCA to pennil 

possession of pans in II di :;assembied state; (2) rho: trial Court's primary thcucy of 

con\"icliol1 violaletl due procc.>s hccaUS40 there was imuflkient evidence of (he -"denter 

clement; (3) The lrial (".nun·, primary lheory o f conviction violated uuc process becausc 

lhe SUl tU(C is unconst itutional ly vaglJC as app lied II> appellant's possession and 

modi fi cation oh thc Kit; and (4) The court abu~ed its discn.'l ion in admiRiJlg Ic..~timony 

and cvitknee regardi ng the .50 DTC riOe., 50 n TC ilmmumlion, and fi.;:owulf 

anununitiolL 

STATEMENT OF A PPEAI...,\BrUTV 

This is an appeal from a final judgment of e~)nvict; on. Tho: j udgm<:nt is Jppelllahic 

under r enal Code sect ion I 23 7, sutKI ivis ion (a) . 

Sl 'ATEMENT OF THE C ASE 

On Apri l 6,2004, appellant 1 icn Due Nguyen was ch~rg.cd ill a four-counl 

informatlOn filed ill Or;mg.c County Superiur Cour!. (CT. 123-124.) enunl one churgcd 

tlucmpted manufacture ufan "assau lt wcapoll" pursuant (0 Sectinn M4 ~"Ubdi ~ i~ i (Jn (a) 

and 12280, suhdivision (a) (I). (C., . J 23 .) Count two charocd altempfed maou Jacture nf 

;In "asSlmll WC3j"1On" as d~":iCri ood in Sectio llS 664 subdiv i~i on (a) and 12280, subdivision 

(b). (ld, ) Count lhree eharged pnssc.;.<;ion of a fi rll<trm by G fe lon as dcsuibE:d in Stttion 

1202 I suhdi vision (a)( I), (C.T. 124.) C(lLlnt rOUT charged po:;scs~ion of amllluuition b)' a 

prohihited person ullder Section 123 If> ~ub tl iv is ion (h)( I J. (Id.) The inforln(llion further 

, 



Appellaut infOOlled Chaplllao that. he had a rille for hunting and lead Chapman to 

storage <Irca within the ladl ity wh~re there was a tull.v asscmblctl.50 I)TC ealiller ri lle. 

lR. 1'. 103 & 105.i Appellant informed Cho:rpn)3n that he purchased the rine h)WCT orr-the 

in!cmet as an "gO percent lower." (R.T. 113_) AJlpcllallf expla ined 10 Chapman that he 

had 10 mill. drill. or linis.h Ih", product himS(; lf bccausc il was tl()t com plcl':: when he 

)lurch:.oscd il alld Lhcre lilfC was !Jot a "recei\ie r'''' when he hought iL (R _ r. J 14_, 

Appellan t also stated that he (\:,.<;emh led the device and il Wll, '"ready to fire." (ld.) The 

.50 DTe was "dry-li red" without ammuni tion by Chapman but never lirct! with acnml 

,nnmuuilion , (Rl , I J4 & 144·1 4:\.) 

Chapman uSIHied lhat he inquired about ammunition Ihr the .50 UTC rit1e amI 

Appellant directed him 10 a box of 50 H)tUlds of .50 DTC ammunition. (R.T . 11 5.) 

Chaplll.an inquired whether Appdlunllmtl .my 11I0re ammunition and Ih<' Appel lant 

pmdm:ed a ho I); of 120 m unds {lOO Tkowulf clI liho:r am/Dunition. (R T. I 17.) 

:; AppellaoJ did nOI testify at trial. (JtT 327.) All <;ta ttmenlS attributed to Appellanl arc 

nu t presented a~ true llnd CtltTCcr statemen ts b)' Appellant . but Wt:TC offered in tcslillwny 

by Chapman. 

1 p.:roJ Codt section 12001 suhtl rv isi011 (c) statt:S: "A s used iu Sections 121)21. 1202 1 1. 

12070.1 21)71. 12072. 12073.120711. 11 J01 , and 121101 l) f th iscoo('. atld Se<'tion$ 8100. 

8 1 OJ, 3ud )(103 uftllc Welfare auJ I nMil ~tions Cod e. the term "firearm" includes the 

frame or I'ccejvcr oflhc wearOI] . ~ 

4 



Bccc:i"t & Packing S I1I! 

Upon 51!<1rc:hing Appellant's home, Chapmal1 ~jzed it reedpt that idcntirk d the 

ammllrlition 3ntllhe ,50 D'l C bam:l and a packin!! slip and illSlfIJdi011S idclI!i!'yin!; p:lI'ts 

('fl h" llp~r assembly f[lf the 50 o r e rill!:' _ Ot T. 1:!7.) 

AK 47Part~ Kit & lncump'lctc: I{"ce i\'~,\ 

C hilpman (estifietl thaI he a~ked Appellant ifhc had any more ",eapons in h is 

pO~5C'Ssi\J11 . and Appellant in lOf'JIlt:tl h im that ht: was making an AK 47 antI din::cttd 

<-"hapman to a box of parts lor the AK 47. (R.T. 11:<:-1 19, ) Appdlanl explained that he 

purchased a fb i picce ufmcta l wi th h(llc~ drilled in iT "'11k-h has to be molded or bent into 

shap<: in order to ho ld lhe intcnml pan s. (R T. 122.) Appellant told C hapman that he 

pt:P.ionally a ltered the reech'er and bt:nl il into 1/1\:: prop.::r shape ( 0 assemblc ~n AK-47. 

(fd.) In a follow-up illh:rvicw ""i th C h(lpman, Appellanl described how he pun.:hascd ,\ 

"tlat" ,md then henl it into sh!lf'C ""im a die press und pur~haso:;:d thc pMb. hut n"'v~r 

assemhlcd thc paris i n(o i'I W illplo::le jirenrm. (C.T. 300-] 04 .) 

Chapmall testifi~ Ilml he mct with Rocky t::dwards. 11 ti re examiner from the 

Forensic Services Dcpartrnent of thc s",nl:l An~ i'()lic.: Deparlmt:nl antl Sergeant Greg 

Schuch. of the Unmgc County Slu:ri tl's Dcpaoment to compare Appellant"s pmh Kit 10 a 

d i;;assemhlcd AK-47 lind confinncd that a ll lhc parts were prescJll. with ._light 'Oliriatiuns. 

(R.T 139· J.1 ~.)~ 

~ R.~pondcnt:. pro\ ided tcstimooy regard ing !lIC ~p<:d tk parts within t he p;ut.~ Ki t to 

~Otlntcr Chllpm(m's ()wn b.,'·sLimony that a m eeting he had with D a\' id h:<lguc, 

, 



Ch:tpowil tesl i fi cd th;}! thc " receiver'" was ~not enlirel}' completed: ' " no! all part.~ 

h,1d oc>cn itl ; lallcd infO the receiver," Ihe re(;civec rt:quired [IIC drilling of~scvt;Tlll holc.~ :' 

Ukewise, Rcspondenl's I"xpen wihu:ss Gregory Schuch tl;~t i!icll that" portivn of 

the ;ncomp1c\1" receiver caned the barrel block h:\(! been "riveteu bullh~ ( "mayhe 3 

couple of more holes" ncw to be drilled and rivets inserted. (R T. j 99.) lie also sl~l .. ll 

that parts known Ib the "low ... 'I" guide ra ils. _ . can dlhcr tit attache.:! -- either all(lched by 

lack welding with a SJllalltack weldeT, Of Ihey can b.:: sere-ted into place.~ (R.T. 202.) 

&:h~h pro,ideo l~imony idcnti l">'ing the ilem~ within Ihe AK-47 P;}rt.~ Kit. 

(R.T.202-2 1O.) Ther.: \Vh no lllaga.;.:ine sei:.r.cd. (KT. 202· 2 1 (). 235 .) 

S~huch oid m,1 provide lestimony Il\;!t the pari;) Kil '"is" or "WIl.S~ configured wilh 

Ihc (""lujsi t'" parts tbal would rcndCT a cOl1Clu~ioll thaI the parts coo~li!Ule an "as~ llit 

weapon." KlI lhcr, thc R.,,;pondcnts provided testimony a.~ to what the palls Kil "would 

bl:.'· Spo::eifj,;a lly . the- p<1i'lS u W (luld be" a liCm;-uutomal;c firearll). (R.T . 2 j 3.) The part. .. 

"are ma(j" [Hr :t ceOlo;:rlire wcap,-,n.~ (RT. '2 I 4.) The p3rb thnt .-.rc pr<:Setll "wl)lIl,r ' have 

(he capacity to accept a dClnchablc m~ga.t.iJlc . (R .T. 21 S.) The firearm [hat lhe«t parts 

wCluld crcale ""w,mld" ha~·o:: a pistol grip prol(U Lling consrlcuous ly beneath the adioo of 

the WC0 1>(1Il 1l1ld "would" IuIvc a folding slock.~ (R.T. 216.) 

Rungcmaster with the Onll1go:: Count} Shcrifrs l)qlarttnt:nt, had inform .. ..:! Cllllptll'l" ih~t 

lhe parts KlI was missing two paris: a sear and II hammer. (R,T. 136-1 ] 7.) 

6 



In tiJCl, Schuch adminetl lhll;l the nxeh 'CT d id not huve the capaeit) (0 accept a 

d(,'tach~ t>l c magazine in iL, current state bccau~ the triggcr guard and nlligld,le releasc 

arc 1lI'lt adat:hed. (l~ .T. 233.) 

AFpellant '~ c)(perL Michael PCllha l1. agreed st.·ning that the receiver "dot:. nOl 

look likc its ready 10 be i IlSI,ll1c:d-- as ,lJ1Y f Of"m of fircurm . (R .T _ 273 .l Apfltlll:lllt'S c).:pcrl 

sluted that '" it would take a fi,iT amuunt of \\"ork to make it fu oclional'- and described 

~OlIle nf the necessary w",1< Ih~ t would need to he done: Itl make the: lir<:ann operate. 

(RT. 276_) I',:nhall furrh"'f t~ti fi",d that the installa lion "f the part s IHx",.~~aTy to make 

the lirtarlll incap.1ble of ucccptin~ ~ ,lttaclm.bk magm:ine would probahly be dim" afte:r 

t~ r,,~ivcrwas rivete: d and wcld.:d together, after it was refinished , hut before a pi ~\(ll 

grip or colbJ'!'ible s[Hck was installed. /R.T . 288.) Pcnh",l1 detailed lilt: pmeess by woidl 

the parts eouh.l he worked into a firc-dm) . but stat.::d that parts , in the ir current st.1te. do not 

cons titute a -rine» in nny form . a.~ it WOtlld tal& c: igJ1t hou]"~ to complcte. (R.T 292-:!9 l': , 

307."l !·<:Ilha ll ucta ilcd the various melhods ofiJUildiJlg 11 k gal AK-47 ri llC"-by in~ Lamog a 

thcd lI1aga<'.ine lockins dn'ice: .~\Jch as II "bullet bullon," by insta lling :!ltemat ivc grip:. 

such as .. "monster ,nan." or by simply no/. installing the grip at a ll . (R .T. 301-3U5.) 

ARCU!'o1 £.NT 

I. THE .... IUMAI{Y TH"tORV OF CONVICTION \VAS LEGAl..L Y 
ERRONEOUS WHERE nn: LEGISLATURE CRAFTW THE A WCA TO 
PERMIT POSSESS ION 0 _1-" PARTS IN A OJSASSEMBLF:O STATE 

T he Irj ,11 court'S pri nHl.!)" thcoT) of COD\ iC1iOll "uder Count.. ! anll 2 was that 

modification to and possessiou of lhe parU necessa.ry to m~k .:: both legal I"lreaTInS us well 

as lhe n1()r.; regu lateJ <'assault weapon" in a ui~~emblcd and inope ... b lc slale by a 

7 



person \~ho has knowledge of fircann const!llction ¢ullsjjlutes mtcmptGd lllarmfacLure ~nd 

attempted ()Osse;;.-.ion of an "ass-lu I! W1!1lpo!!" a~ Jcfinetl ill St:Ction 12276.1 (a)( I ). (R. r. 

3]6-356.) 

nH~ evidence was undisputo.:u Lh ,i.! the rcco:iver- d id nOL have the capacity, as 

configured, 111 au-ept 11 dctilchablc Ulaga1int: . (R. r. 233.) Wit!tllut havin:; the capac ity 10 

accept a [It:lao;:hablc m.agazinc, the parts Kit tails the tl!t:ment~ of Sect ion 1 2 ~ 16. 1 (1I)(I); 

funher. the parts Kit did 1'l01 quali fy as lI1l "ass;lIIh weapon" in this c()ndilion Ixcaus<: it 

was neilhtlT conl igured nur operable a.~ a "scmi~u tomatic" r ifle sincc it could nol fire at 

all ; .:Ino constructive fl osscssioll dOC'S Imt apply to $tlction 12216. J type "us sault 

tho:: hasis of ~\Sses~ioo (,fthe requis ite, but inco!l1pkte p;'I rl". WIIS erroneous and 

contradicts <;l.a\l.llory law p<:rmining the pQS.'>Cssiun of the p<lTts at issu.:: wilhout tlciIlg 

suhj e<:l tOlhe "assau!! ,>"~apon" schemc.~ {pen. Code. * 12216.' , »Ilbll . (a)(1 )., 

In 1989. the Lcgi~ lat\'rt: cn~ ted Ih~ Roht:rti- Roo$ As~ault We~pon~ Cllnlrol Act 

("1\ weA "). Tho: II WCA im~~ed new rc:srrictinliS IlI1 a CI;IS~ of st:mi[l lIInm~tic flreilnns 

oJel , ,,ed as "a.·<sault wCllpnns." (Pen. Code, § 12215, et seq.) 

Prior to the amcuomco1.S of toe A WeA ill 1999, scruiulilO'n;Jtic fiT<:IIn'llS were 

desig'"I3led ~ s ~assaull wcapons" by ( I) being li~t t:tl by type. serres, and model in scction 

b This is a pure quc;;timl of statutory intcrprellotinn based on undisputed fACK 
Accon.lingly, de novo revicw is requi red. (.If1nkim v. (:mmty of Riverside (2006) 13l-l 
C;Jl.A I'p.4th 59 J , 604 , "Questiull$ o f statu tory tnteT'J.'OR:t<ll ioo. and the app!ic..1bility of a 
sta tu tory standard to undisputed facts, prcso:n t q~slioM o f I ~w, which we review dL' 
novo"].) , 



1:!276. or (2) being dt:dared '::HI ao;s."w lt wcapo n upon p.:titioll o f lh" i\Uomcy Gcneru l 

uoder section 12276.5 (Kusler v. Lo{."ky-er (2000) 23 Cal.4th 412. 477.478.) As urigioally 

coacted, the A WCA did not define "'assault wcapOJlS~ by their gCIlc.·jc ehardctensl,cs. 

(J W. Harm!T l'. County nJ Kings (2(10 1) 25 Cal.4th 11 3X. 1145; Kasler. supro, 23 CalA lh 

at p. 487.) 

In J999, .he Lesi~l".u(e amended the A W Cl\ to add a .hird category of "assau lt 

weap',"~" dcfiocJ solely by gt:11eril' cllardcteristics. (Kasler. sup ra. 23 Cal.41h at p. 478.) 

The new go:ncril: dcfmilion of-u~s.aull weapons" W;L~ s<:1 ron)) in Section 12276. J. which 

pro,i<k.~ in relevant part: 

(a) NOIwithstallding $cdin" 12276, "assault wcapo.m" sha ll als{) 
lnean ~ny ofthc following: 

( I) A semulUtolll:nic, celllerll l"{: rille that has Ihe capacity to accepl II 
detachable '"agazine and any of the following: 

(A) i\ pis\ ()1 grip thm protruut:S cort .. picuou. .. \y beneath [he 

ndioll of the WeaptllL 

(HI i\ Ihumbholc ~lock . 

(e) i\ foldin~ or telc~coping stock. 

0)) 1\ grenade launcher or th .re launch~r. 

(fO.) A tl a..~h suppr=r. 

(F) A forv. a rd pi ~tol h'Tir_ 

({. The 1" ria 1 Couri'.~ Interpn't:llioll or Seetio. 12276.1 
\Va~ L..egally ErrOllloous 



TllC People ' s Fdony C"mpl~, i nl originally charged Appcll3nt with m.olUfaetuTe 

and flossessioo of an '"a..'ISllul! weapOIl~ in Counl~ 1 :md 2. AI tht Ptelimillill"\' ht':aring, 

lmwcvtr, lht Pe'!p1e ooull.! nOl ptove Ibm Ihe Appellant maulllileturtd or posscsSctJ lin 

- :lSSault wcapon~ by mt;rcly possc.';s ing the AK 47 Parts KIt. (C.T. 1011·11 n Ho,\cvcr. 

the coun found that lhl'1"(: was rrobaMc callse th~t Ihe lesser "flCJL~t'S of anelllptcd 

manutaclurc and "ltcDl[llcd possession of an ";ls.>lI" h wC<lpon" WIIS comm ined by 

Appellant . (ld.) Howev",r, nothing III ei ther tht: [anguag" Or tht Icgislal ivt: his tory of 

s~ion 12276.1 SlIPp'JltS Ih j~ in terprelRliull OfillC slaMe. On the contrary, the abili ty tn 

fire a~ a sem iautomalic is an """senl iaJ 1\:1I.lure of any gtlle(icaUy-(lcfin<:tl "assau ]1 

weapon" under SCCI ion ! 2276.1 , s lIbdivisinn (aX 1). Prop.:r1 y eOO_lfuoo, the 5t8111te:- only 

applies t<) ri fle.~ tbal are actual ly operable as scmiautmnalic fin:~!rms. 

Th~ ~1arting puint Ji.)r interpreting a s.latu tc is th" language uf lhe ~tal l1 le ilself. "In 

interpreting a st:ltUlt \~ h t:T"C Ih ~ language i~ cl tar, C Otl rt~ mU~1 foilow il .... pla in meaning.." 

(Torre.t v. ParkhmJ.se Tire S.?rvict. in" . (~OOI ) 20 Cal.4m ')95, 1003.) Huw~va, "under 

the traditional 'rule <I f Itnity." b ngu!.gc in a P'"ll<ll Slu tulC that truly i~ susccptihlc of more:­

ihaJl olle reasonable cons!noclion in OlCail ing nr applicat ion (lftlinar; ly is construed in ,ht 

manller that is more favorable to the ddclluanl." (feople v. Cnnty (2004) 32 Ca!.4th 

126(,, 1277.) 

When the Legislature dtlined the c-ss.ential ehuraCleristics of a generic -assaull 

"capon" in {999, it eh.>!;e t .... rcqll; rc l1tat tbe WellPOIl rom;\. be a "5Cmi~ulomatie ril le:' 

(Pen. (,O<i~. § 12276.1, suo. (tI) ( 1).) By delinit;on. Ihe wonl " ~, iOlutom"lie " dcscti~ 

how fht: weapon ac tually fuoclions. h We1tRS \hat the weapon mlls t fire a bullet, extt<lct 
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the fired eartridgc, mHI chamber a fre-h eanridge with euch pull of!h~ U"iu cr, aJlU\~iog 

the ~hOOh::r Il~ lirc mUl tiple &hot~ wilhoul reloading manually, (Sec I'.:n, Code, ~ 12 126, 

subcl, (e); Sin;eira I ', Lockve~ (9th C ir, 2002) 3 12 F,3d 105::!, 1057. fil , I.) 

ncc.1 l1~ the word "sc:miautomaj jc" de~ribc.~ the: actual fWlctiun Df lhe W<;';'1l01l, :I 

finc that cannot firc .~cmiaulUm3 1 ;cally b not ':In ~assau ll weapon" under sectiOIl 12216.1. 

The Lcgisl !l.Iurc rlc fined generic "as:.;!uJt weilrons" b)' the ir [emuTeS and lilt way Ihcy 

open)lc. not b~ brand name or mood. Thus, a fi rc:m n Ihat is missing the pan.~ Ilecc.~sary 

1('> tljX,rate as a St:IIl ;HUloU)[,lic is. not n generic "assaull we.,pon,'" even thQugh it may have 

originally b<:cn desig,noo to shoot scmi-automat ica!ly. At thc vcry let.st, Ihl~ is II 

reasOffilb le oon~truet i{1 n of thc statutory \aoguagc tha t ~hould he adopted under thc role of 

Ien;ty. (People v. Canly. supra. 32 Cal.41h at p. 1217_) 

By con~ lruing the law TO prohibil mere (XI'>S<:ss i('>J1 of pans th:!1 could be ""sc llIbled 

im.o an " aS S~ \llt wcapol\," the Iri .. 1 court efJeeliH:ly ild .. kd words and phrases Ih:!t cannot 

be rhund ,Inywhere in the st~I u!C it..cJf. 11 is scuJcd that "[wl{)I 'd~ Illay not be: inserted in a 

,,(:ltllle under 1m:: guise of in tl.-'fpretat ion." (1'1 re Miller (1 947) 31 Cal.2d 19 1, 1')<).) 

Other flrUlo.:lpieS uf Slalu!Oly const ruct ion ,1I~o support Appellant's i nt~ rprctal iun o f 

th e:- law, First in com;as( to olh~r Jircaml ~1:allJtes, the Lc£.islatuTe did not includ<': allY 

language in liIe 1\ We A b:t n nin~ thc IK""o;css.;UII of discrete pariS o r a s<:miauloma!i.;; ri lle. 

In O(ile.- lirc.1nll ~tatulcs. ihe Legisl~ lt.ne hM clearly indicated sUI.'h an intention ,,~ s.tating, 

Ihol ~thc term 'firearlll' inc lJ)ut':S Ihe frnm~ or rcreiva uf the WC3j)QO." 7 (§ 11001, suoo. 

----
By its t~rms, this definition app lie, only to "S~c!ions 12021. 120:! 1.1 , 12070, I:!Un, 

120.73, 12078, 12 101 fin d 12KO I ofllhe I'~nal Codc), and Sect ions 8100 , 8101 and ~ 103 

" 



\~ ).) Notably. th~ Legis lature emll1cd Ihis defin ition ill 1969 10 nullify the prior I1 lling of 

I'('opic )-' . . JUCUI)II (19118) 26(; Cai.App.2d 34 1. 347. which had ht:1d thaI a violation of 

scdiun 1202 1 n:quired pr()o f that the weapon w as upcrablc. (See People v. Ndunn 

( 19l!2) 31 CaUll 355. 357 lrnlting that section 1200) (..: ) "ctT~ded ,\ kgisL1t ive abrog!lt 'oll 

ul" .fo1cksl)h).) 

10 en:lcting and amending the A WCA. however. the I .cgi~brurc did nOI ind ude 

Imy simih'r language :slating th ~1 ~assau ll weapons- are defined 10 inc lude thc fmme or 

receiver or any (llher purrs (If a semiautomatic riil .,. In thoc eir..:umsttInCe.~. it must be 

inferred tha i the Legisla ture d id nOI inlcnu to enact ~u~h a b.-m . ··\Vh.:!l the Lcgis lillUro 

Uscs materially dilTt:Tent !ansua~e in statutOry provisions addre.qs ing I~ :>arne $ubjt.'C1 or 

rc la\c:d subjecl~. the !lonnal ;nlerenee is that thc Legi.~laturc intcnded a diffefCllce in the 

mcaning." (People v. Trevino (200 IJ 26 Cal.4lh 237. 242.) "TIle Legis lature is prt:sumed 

tl' havc ill mind exist ing law ,,·hen it passc~ a sl<lrule (c itationj, amI. when Ihe Legis laturu 

has ellrdillty employed n t.:nn in nile place ami excluded il in an(lTh~r, the term should 

n OI be implit':d whne it hilS been o:dudcu." (Clark ~. li'orA£'i".\"' Cl)mp. Appeal.'! ad 

( 1991) 230 Ca l.AppJd 684, 695-6%.) 

I .ikcwise, thc Legislature did nO!. include any IlIngllllge in lhe A We A of lhe typt il 

ha~ used in other firearUl statutes thai explicitly hao the possession o j" weapon.~ "designed 

to be llsed" 1l.~ a firearm 0.- "which may readily he COP\erlcd 10" a firearm. (li* 

----
(ll"lh.: Wdf,are and lnSl itutiol1s Code ... " ( ~ 1200 1(c)) f or illl Olher fi r<!."lJJn s1.atute!'.. 
eo[)n.~ are ~!ctl'bt:e ' to in terpre1" the applicable laws \(> ad,ieve the ir indivhlua l 
objoxl in:s ill del<..Tln ining whedl t:T fin:.arm o)X:rahilil)' is req [)in:ti. (People v. Ndums 
l1982) 31 Cal.3d 355, 3:59, c iling People" Hoyden ( J973)3() Cal.AppJd 446. 451 .) 
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1l00 1(a)( 1) & (b), 146{)(b )(2)(D).1 'lherc IS no similar languagc in the A WCA slatlllg 

Ihal the lerm "scmiautomatic r ifJt:" i nei llde.~ riJlc~ origina ll, · "Jesignw to be used" in a 

&emilt l.llOinatic fashi(m o r "which nlay rt:ad ily be co nvcrtcd" [() scullauinmalics . Again, 

[he Legislature' s omission of definitiona l phrases used io Olher rcl alC:d fireanu sta tutes 

suggCStS thai ;1 di ll"ert:nt rrn-aniog mllS\ have bc:t:11 inteendcd. (Cfart, supra, n o 

Ca1.i\pp.3d ;)1 pr . 69.5-6% .) 

[n sum. me're p<>ssess iou o f tht lIis:lSsemhlcd p;II1.~ of a n rearm dcfim:d as an 

"a~sauh weaplln" is ,",\Jlli~Jl\platcd :.m\! pcmlincd by Section 12276. 1, any IIppllcal ion thn t 

woul\! rcnder mere pos~e~sion ;) Ionc a v iolation. A~ a mant r o f Jaw, the tria l court's 

COllslruCli(m o f S\:ction 12276 . 1 10 ;)llo w J lesser of "at tempt" wilhOtlt more cviJenco;; than 

men:: ptlSscssion o( a Jilln s Kit w as erTl,," eoIlS .~ I'roperly Co')strued, the sta[llie only 

applil-s to rifles that arc OC lllal])" (Opera ble as sel1l i~utom:llic fi rearms. 

II. THI~ TRIAli COURT'S PRIMARY l111WRY 0" CONVJCTIO~ 
VIOLATED DllE PROCESS KECAUS£ Tm: RE WAS If'\S{1F"FICLENT 
EV[I)ENCt OF un: SC IENT.Ell r. I.Ii:MENT 

Jhe trial court'~ primary Ihc<lf)' of Cllnv ictivn - thm Jl'Oss~ssi{) r1 of the part.s 

cap;loic of making an "assliu lt wc<lronr cnosti tute aticrnptoo possc.~ ~i on and tlnt:mpt.::,1 

m~lI\I.lJa-:ture of lin "assaul t wetlplln" in vio lalion of" Section 12270.1 (aj{ I) - was also 

dcJic.i c.n t for anl)lhcr ro;;lIson . 1 he re is no evidence Ihm Appell,ill! inlcndoo to manufHClun: 

1)1" posses.. .. II firearm thai hc knew o r reaoonably ~b(Ould have known had lhe C!;senl ial 

! Al ft minimum, the J IITy ShOllld bal'" becn in ~tn.tc l" \! lhat. ""mere pos.:;es"ion o f the pan~ 
nt:cc~&ary 10 a;;.st:mhle an "assault weapon"" as J e (lOoo in Pcn;)) C"de st(:\ ion 12270 .1 
rollOut be used 10 infer inlrnlto manufa cture o r inknt to pos.."'-~ an 'lIss.au lt wea pon ':' 

13 



charac\t:rjstic~ Ibal milkc up an assamt WCapOil . as required und~r the hold ing o r In fl.' 

Jorge M . (2003) 23 CaHlh 866. 

"A slate c"un l:onviCl io n that is nO( !>Ilpponen by sullicienl C\'idcoce violates thc 

!lw: pruccs~ clau~c o r the Fourtecnth Amendment and is invalid for that reason." (Prop/e 

v. RQWland ( \992) 4 CaJ.4lh 2311, 269. cil ing JacAsun v_ Yirgini<! (1979) 44] U.S. 307, 

3 19.) In rel.'iewing tbe ilL~"f1ici cn"y of evidence. the 'lllCSl.iun.'i is "whethtT. a fter view ing 

\ h~ cvilkncc in the light most favorable to lhe pro..~ecotion. O".l-' ralionnllrict or fact could 

have j(,und lhc essent ial dcments llr the (,rione beyond ~ re;lSlll1sble doubt." (Jack.Mn l'. 

I' irgittiu . . 1 ,,,wa, 443 I!.s. at p. 3 J 9.) 

To (.~t:lbli~h a ";olation of lhe 1\ w e I\. "the Pecp!c musl prove . .. that a dcfendwl 

c/I<lrgcd with possessing an unregi~tered assault WCdJlllA knew or rl'()S(lr/llb{v ,~lwuld h(J\'(! 

knOW1I the characte ristics of the wl:lIpon bri ngins it within the registration requirements 

or lhe A WCA." lin rf!; Jorge .M ... ' ''pro, 23 CaL4th lI.t pp , 1((,9-'> 70.) The SUl"rCIllI: Courl 

C(>ncJudcd in .Jorge M that "w ilhoul ~uch ~ $Cicnte. elem".!, th ", possibility o f se"<'erely 

puniMling inooce.nt possession ;!< 100 greaL~ (Id. al p. li)\5.) l'he court t:xpressly foumJ thai 

the A WCA "was not in1t:nded to de fiD~ a strict liability orr~n~_" (ld. at p. 11/;9.) 

Under Jorg e: M. , appellan. nHl ld not bave: !:>t:en foun!l guihy of atle:lllpted 

PO>"'lCSSi()lll1od <1nt'Cmptcd ITlanilfal.1urc of a.n "assault wcapon- hy mere posstss ioo \,1 the 

p~rts alone Ilnle:~s he int~'nde:d to manulal:ture a tiTeaml he knew Of n:asom,bly shnu ld 

h"l VC k1l0\~111hat th", rifle was sli1l a "scrniauwIl11Itic" liremm in this condition. HowC\'CT. 

the only reicVll1lt evidence in the rc:con:l is 10 the contrary . 'I'ht: OO.X of parts cl1'u ld haw 

hccn built intu an) ' nU l1\~r nf leg'll coo!iguratim15. (C .T. JOO-3Q.t , R.T 30l-30) .) 

" 



The trial court CJJoneou~ly treated the erime a~ a strkt liability offen$C 10 \'iolalion 

of .I'W"<.;e M. 

hI sum, there was insufficicn t evidence oflhe scienter dement o r the O)ffcn ~t a~ to 

!he trial (X~urt's pri mal)' thoo!)' of <.:unviction. Ihe oonvictioll l:.1ll1l0{ res t Oil appdlanl's 

1J{)~sessjou of the pans alone, because th.;-re is nt, evi\it nu: Ihm appcllam illl.,uled 10 

build ~ rifl e hc kncw ur should hn\ e koown it hat.! the 1)t:U.""~sary chanocleristi<: ()f bci.ng an 

~aSS3uli weapoo·· a.'> ddined in Section 12276.1. The trial court' s rdiancc Oil this 

unsupported theory "jolatell appclluni's Fourtcen th Amcmdmcn! due process rit!.ht.~ under 

Jac/l.~"()/I v. Virgini", supra. 443 t; .S. at p. 3 19. 

Ill. THE TRIAL COU RT'S PRIMARY THEORY 0"· CONVICTION 
VIOLAn;1) DUE PROCE!'..C; BECAUSE THE STATUTE IS 
VNCONSTITUTIONAI .L Y VAGUE AS APPLIED TO APPELLA'IT'S 
PUSS. :SSION ANO MOlllJil CATION OF A PARTS I(IT 

The trial court' s Pli mary theory Dr COII" id;n11 also violmed due process bc<.:ause Ihe. 

statute is unconstitutiollal ly vague n~ applied to the p;ut ic ll lar ci rcumSllmces of appcl laJil'S 

~ast. Neither thll Slam!'; IlO .. any prior j udie.ia l dcdsioll gave eOIlsl.itutinna.lly adequate 

Illlticc that tbe .-\ WCA appJie~ to a pmsessil>1l of a parts K it that can he. \\ilh thc requis ite 

kn()",kdgc, sk ill , and w nrk, he configured illlo both legal firearms as well as au " lI ssaul t 

wCllpon." (§ 12276.1 , sUbd. (II")( l ).) 

In lOakillg an "as applied" o::hal[cnge 10 a penal smlute, a def~ncl~ol may seek re lief 

Ii-om Ihe specific application of a facia lly valid statute as a result of the !lIalmer or 

circumslall<':<':~ in which the statt!le has been applied. (foh., ~. Cill1 It/S(lllla Ana ( 1995) 9 

Ca l.4 th 1069, 1084.) Su<.:h an qll. ... applied" challenge "nmtClTl platcs ana lysis o f the fact~ 



of" parl iclllHr c.:sso:: ur cases to deleflnme the ci l'eulIlSlunccs in which thc SGllu te ... has 

lx:en IIpplied alld 10 c"nsidcr '-'" helher ill Ihose particular d rcumS!;lnces Ihc uppliCUlion 

dcpriv~d the iudiviJual ttl wbom it was applied of n prolCClt:J right.~ (IbId) 

Specifically. a tIdclII.lant may a~ert thaI h is cnt'lviction is inva lid on the basj~ that 

the pt'nal slatu te is uoconstin,lional ly vague al applied to Ill<: particular c ireumstane~s of 

h i~ casco (people v. Hagedorn (2005) 127 CaLArpAth 734. 744-746.) ~Illc 

comtilUl iooal inlcrC-"Sl impliClled in the qut:Sli(lIls of Star~llu!)' vagueness i.~ Ihut no peI'Sou 

be deprived of 'fi re. liberlY, o r properly without due process or law: as u~surctl hy bolh 

the Icdcr,,1 Con~t ituti on (Il.S. CUllS\'. AmentIs. \I , XIV) 81ld til(: C~li f(lm;a Constilllliotl 

(Cal. Const. Art. I. ~ 7)." (Wil/i"ms v. Garect/i (1993) 5 CalAth 561 , 567.J 

Tn Sl\ti~IY tll is u.mslitutiwl;l! command, f',\0 requirements must be mt."1: (1) the 

!'UIlute must he sunic,,:mly definite to provide adequate noticc of Ihc conduct proscribed; 

and (2) the Sialule must provide suffiCitlll l> defin ite guiddincs [hr the police ill order to 

prcvenl arbitr.! r)" lllld discriminaTory cnforctmcnt. (Tr)be v. City 0(S(11IIo Ana. wpra, 9 

CalAlh 81 JlI). ]1 06-11 07; People v. lfagcd{Jrn. 1'17 CaLApp.4 th al l). 745.) 

"There aN; .hn:e relnted maniftsla!ions o r the fa ir wamin~ requircmel.lL Fi rst. lil t 

vaguem:,$ doctr ine bars enrUfcefHcnl ()f '8 ~Ialule which cllher torb id~ or requires Iht.' 

doing of an :le( in lenns ).() vague that men of <,;tlmlOOIi i nteIli~tnec must IKcc~sarJl y 

gUl .. "'Sl; al ils meaning and d iffer as to its ~pplieA1 i"n : rCiL:ltions,J Second .. the canon of 

sloe l conSlmelioo 01 erimi!};d sla(utes, or rule o f leni ty, ensnrC'8 rair w(lming by so 

resulv ing illllhigilily in a crimiTUIl , tatute !I..'> to apply it .mly to conduci clearly covered. 

\Citation.<;.] ·nl ird, although clari ly at the rcqll isi le btl m3Y' b<: supplied by juc.1icial ~I"<;$ 

" 



011 an othcrv.isc une.:rtain Slawtc [\: itat ions]. dllt: rnX~;; bars eourts from applying <I 

novel \:onslructioo of a c(imin~ 1 statute to clmduct that udlll(;r the Slalul;; nor lmy prinr 

judicial cl oxision has f<tirly d isdo~t:d 10 be with in its ~ope lcita tions). In eaeh of tbe;e 

guise;, the tOl.lchstollt: is wht:ther the st;alUte, either ~tllndin:; alone or as &oostrued. made 

it 1l::1l')onabl)' d cat al Ille n: levanl time Ihm the ud cndant's ;,;onduel was .. liminaL " 

(Uniled Siaies v, La"ier ( 1997) '120 U.s. 259, 266.) 

r m all oCthe reasons slated in ArgumenlS I and 11, (tnte, ne ither the AWCA Il'lI" 

an)' prior judicial decision l'iIirly di~e losed 10 aJlPC Il~n! Ihal it was unlawful lor him 10 

pos.se~ 8 or mvdiry firearm pans of in 11 disa'lSenlolcd st ~tc th.:u may he assembled into all 

"ass~ul t weapon." Tn these circumstances, the trial oourt's primary thecX)' of eonvj<,;tilln 

viulatcs due PI"(ICesS because the statule is uneoIl.'<titutionai!y ... ague lI, applied to 

Appel lant' s ermvicti.)O for Iltlt:mpled possession lIlld manufacture nf an "a_s.itult \~ C.1JX~ I " 

based solely on the possession of all AK-47 1'.1[15 Kit. 

JV. THE COURT ABUSF.O ITS OISCRnlON IN AOMITTING n '$ T1M.Oi';Y 
AND EVIDENCE REGARDI NC THE.50 UTe RIFLE. ,50 UTe 
AMl\-fUNJTION. ANO O£OWOLl"' AM M liNHIQN 

TImugh Appellant hud pleud 10 t:\Junls 3 and 4. Ihc J'eople sought to in ttOOucc tile 

.50 D r c rille. ,50 UTe ammunilion, alld Beowulf alllInullitjon ,jurillg trial for C("Iullls I 

and 2 undcr People's conteJ1lioos Ihal the .SO UTe rifle conslilulC-!i tUl "aSSl!ull weapOil" 

that Appellant h.ad constructed bf:fore and lhe ammunition goes to the foct tha i ·'lll::·~ 111 

Ih~ husiness of nL":lting WC'JPCIlI'>., n()! tinkeriog'" (R. I . 2 1-25.) D'-:Srik the fact thOllhe 

.so UTe ri fle was 0,,1 an d,lS!'.auh wcapotl' (~ Ihe P~Dple w bin lonnoo the euun) sincc;1 
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Wil~ II "bolt (lei iOll'" not ":;cmi·llutomatie" ri nc:, and the ri fle i!SC1 rand amrmmitiOJl l(lI" 11'10:: 

.50 UTe are much larger than that oftht AK--47. and despite the nbje<:tion of Appcll" nl 's 

counsel, Ihe c()un pennined s uch tcstilllony. (Id. ) 

In doing so, the ~[).urt permitted sidL ... hy-side colllp,lfl:>ons of the 50 L>TC 

ammunition to that of 50 BMG Ti tles. (R.T. 11 6.) Ncithcr ofwhkh arc relevant \0 an 

AK·47 nor i t.~ con~tru etion - kt a lone an A K·47 pan.~ Kilo 

",,,"lher, the colin pertn;{{cd tc::.t imOI\Y and (:omp,]fisons or the 50 Ilcowulf 

l'Mtridg.cs_ (R.T. 117.) Though the court struck iI portion of thc l! l1 swer refcrrillg to 50 

HMO as illegal, it pnmiut!d C hapman t f) provide tcst imtlfly 011 the unrelated .50 U l"C 

rffle: 

Q: And when you wac l(llk ing abuut - y()U ha\'e a conversation ahout 

thc l)TC ammo versus the: .511 S Ma amm()'~ Whal is Ihat ahout. if you can 

A: Well. I looked oulinc. And my undCf!<tandin£ that to.: .50 RMG. 

which is ,-, mi litary round is th,lllhe_50 •• ,,"e ll. if ' .1' nQ/legal in Ca/i{of!lia .9 

And fhe law is very spedtk as to the dimcll$ilJnS o f lhe .50 HMG mu m!. 

Su they carTl<: up wilh this .50 DTC. And my un(i.:rstanding i~ tha t i1 uses 

Ille. s.ame bu lle!, fhe same t } '(>( of cal1ridgc, whieh would be like the brass. 

but they neck it dow!) ever 50 slightly a nd taper it :>0 Ihe dimcnsio os are 

cXlIctly the same. -------" Like aellial "assaul! weap<lllS:' _50 UMG Rifle:;; arc not ~i llegal" pt;r s<::, tlul rather 
regulated unokr,-, regiMration and!!)r permit scheme. (5e(' Penal Codc section ) 22K5-
12287.) 

, 8 



! put a .50 RM(i round up next 11.> iL And this nne is j ust slight ly shl)l1er, .~\l 

it d~n'l fi l the criteria of a .50 BM(;. 

(RT. 133- lJ4.) 

"lh e si .l.e of two h.rge cartridg~ eomra~J s ide-by-s ide provitlcs no probative 

va lue into the l11/lnufscll.ore or posso::s.'iion of an "u,,-';aull weapon,- especially where IOC 

iir.:arm :ll i~ue was nOI a ll .:ged 10 be either of the calibers. 

Tria l coun a lsll permitted a compariSl)n of the .50 1> I C rifle ammunition unre la!cll 

to the AK-41 parts Kit with th;\t o f "'the AO caliber Smith fmll Wcssvn handgun 

ammlmition that [Chapman] carry[s) on duty whcn Ihc ' ~l 011 patwl. whieh is pruvi llL-d fl~r 

Ihim1 by thc City of Buena PurL:. (R.l . 143.) 

During trial , Iht: cOlin pcml ined People's expen to 1<:,lil) extensh-c:Jy aOOUI how 

the .50 tH C could be convert.cd into a .50 Bt:nwulf by rCmU\;ng the upper, which 

c<Jnt.1inS the harrel, fire Conll"(ll sy'<l .:"IIJ, trigger, and scar, lind ~l1J1 lhe IIJ1'Crating. paris" anrl 

A.-placing il " in iI manner o f scconlls" with 311 upper d.:signed to r the 5 0 Bcum ll!"­

despite th l:: f3c·1 \11.1.t no ~ueh upper wa~ found wi lh in t.he poSSCSI;inn of AppcUant. nor W~ 

the .50 DTC ri IJc or :ullflJunition at issue. (R. T . 173-1 80.) 

During t he: tnal, the court pcrmilled Schuch to dcscribt: th" meaning o r thc term 

"scmi-automatic" IIs ing the mueh larger .50 DTC holt action Tine f ilthcr lhun the semi­

autumatic AK-47 C)(cmriar broughl hy Poop!.:'s c:.:pert ~pcci li Clllly fN comparison 

purj)llSes. (RT. ~1 3 .) 

The court crrcd in admi tting the e"idt:ll ~e. Th.:: probati\>t: value o r po.:rmitting Ihl' 

.50 DTC rillc, _50 t)TC (tmmunitio!l, and .50 Bcow"If ammulli lio ll with respect tl'> Count~ 
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1 ami 2 lilf tHll:mpled posscssi"" and manufilctur<: 01 "nssa ll il wcapons" is weak and 

sfl"'Culin ivc. The People could have lIo::scribW via tC;;ltmnny. wi thou t intrOOllcing Ih o;: 

actu.11 rifle and ammunition, thc similari ties (where lhey existed) berween the 

manutaeluring process nf the .50 OTe and tllli of the AK 47 - to UII: extent that such 

1e:.1im<)fly was acttml I)' probative. I n fact. P lainti Os case is void of illly ins'Rldion 011 the 

simil:trilies <) rlm- ilSselnbly and manulacllirc of the IWO tircanns. 

On the o ther hand. Ih t: evi<k~lCC was ;nflan:Ulud"ry ami prcjudida! because the .50 

DTC rille and e llftridb>C is a much IOP,;cr caliber rifle and cartridgc Iban the AK -47and the 

amJlluuition for il. thereby appearing m ()<'e menrteing rt, a !irearm, C"Spedally wh..-:n the 

cartridges compared with other canridges <IS the ".:orle did · ,,·ithout lknl{lostraling such 

.1 compmislIll for the calibcr Ihot would be used hy the Parts Kit hild ;1 been as;;~mhkd . 

runll\.1". admiss ion of tb~sc jlelll~ permitted incited iow rn::et lc:slimollY rt~rdiug lhe 

ilIcgaliti t::S and "m ili ta ry" llSC of those fircAnm and the - miliT.a ry" history o f those 

li ,-e;lnns nol at issue. 'Ihe adTllissioa of lhe .50 lHC ritle, jO OTC ammunition. and .50 

l-kowulf vio lated state law, and denied appellant a fair and reliable j ur)' trial under Ihe 

Fifth . S i ~ lh, Eighth H11[1 f"o urtccolh I\ l1Iendmcols. itever:>aJ i~ requireJ. 

I;l . Standa rd "r Rtview 

1\ challenge HI a Irial COlirt 'S chnicc In admit or cxdud~ e\ i dcnc~ under section 

352 is rc~it:wcd fm' abuse of discretion. (l'eople v. Hllrns () 998) 60 Cal. l\ rrA'" 727, 

736-137.) Tl u:: trial court 's detcrmillMion bwiti n,1I be u\'crtumoo n1\ arpeal in the 

3bscncc 01 ~ clear abuse (lf thal discretion, uroo 11 showing that the tri nJ couns deCision 

was p..'\lpably (Irbilr&ry. capric i ou~. or pOllently amurd. aod resulted in inj ury MI HicicII L.ly 
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gr:.m :: a~ to J mount 10 a miscarriage of j ustice ." (Pevp/(' v. Lamh (2006) 136 Cat.AppA'" 

575,582, quoting In Re Ryan N. (?DO l) 92 C~I.App.4'" 1359, 13&5.) 

C. The Admissilm or the .50 DTe Rine aDlI Ammllnitiotl Was More 
Prej.didal Than '>robatin 

"The 'prej lldia::' rcfeJTCd to in Evidence Code section 352 ilppJi.:s 10 e\'idcnce 

which uniquely lends to evoke all emotillnal bias agai"st the dd 'tndant a.~ all individual 

.md which bas vcry little eITret 011 the issu~." (Pevp!.c ". Hranch (200 1) 9 1 Cal . Arp.4'" 

274. 21':6.) 'l l::: lvidenct: "hould he o::xchldt:d as unduly prejuoJidal whrn it i$ of such 

nalllre III infl.une the emOlions 01" the jury. rnuti \'ali n~ them h) l ise thc in funnal ion, flot 

logically .::v.tl ll~te the p.,)in t upon whid l it is ~lc"an l, hul to ~"'lIrd or punish (Inc side 

brt:ause oft)u::jumr' emoti0md reaction. In such a ein.:Utmlaltt;e .. Ihe evidence is unduly 

prej udicial 1Jt."'Cause (I f the subsHllltial likclihcxld tho:: jury will US<: il for l in illegititn3 tc 

purposc,- Worse v. Sara.ry( I997) 53 CaLAppA" 99R, [OOS- lOU9) 

Firc;,omlS cvi d ~ncc i:. inherently prejudicial and akin to g.:UlS cviden(;c - espcci"l\y 

whc~ the Pcople a llude 10 Ihc lin...-.nn~ as illegal and mi)ilary in origin a~ they did hac. 

As the California Supreme:: COUIt noted. "'evidence of gang m~mbership is potentially 

prejudicial ~md should IH)! he "omitted if i l~ probative vahn; is tninimat.~ (p('oplc \". 

Huna"dl!Z (2()()4) 13 l'[l1.4'" J040, 1049 (hvldi llg that lrill! courts havc Ihe discrelion 10 

~cver lht: gan~ enhancement from underlying rclnny due In Inc inherent pr.::judicc of gang 

evidence). ciling People v. Cardena., (19S2) 3 1 Cal.3d ~97" 904-905.) I::\'i dcn~e 'If gang 

membership casts a sinister light upiln a defendant and erodCl< Lhe prcsUlupt ion of 

innocence. I'h" California SUJlfl:: lne Court ha.~ Clllphasi zw Ihal gang evidrncc is "highly 



inflmnmalory" and has caut ioned against its admission unles~ the cvidem;c b.:'1I'S 

", [lbslanl iaJ pmbativc value. "Wbcn ollered by Ihe prose.:utioo. '"'c hi\\'e cond""mnc(l the 

int roduction of e\' idcocc of gang membership if <ln ly t~ n gclltiaUy relcv~t. given it ~ 

highl)' inflamm:lIory i l\lr~ct .'· (P"up/c v. CQr (199 1) 5] CaL,d 6 1X, 660.) ·' 11 is fair !o 

sa)' !hal ",·"hen lhe word "Wing"' is used .. .. , IlIlC does not ba\'e visilms o f I.he characters 

frum the "Our Littie Gang·' series. The word gang ... cmmntes opprobriou.~ imp1icati.oJl.~ 

IT)he word <),..-ang' ta~ es Oil a si ni~!cr meatlillg whcll it is a~sociatcd with :oCl ivitics. '· 

(Pcnpi" v. hrez ( 191\)) 114 CaJApp.Jd 470, 47'>.) T ike\\jsc, firearms l:(l!lnotes ~i mi)ar 

emotions to many - cspoxiati ) when a larg.:: c.a li bo:r tillc is tcstifi.::d In as being r\ ~r 

milimry usc. illega l andior t;l;sCTlliaJiy the same as its i1l<:gal. ' ·ErroIlCOU.~ admission of 

gang Icl:ded I..>v idencc. part icularly relYlrding crimill<ll activities, hu. .. frequent ly been 

limnd 10 he revers ible CTTUf bc:causc of ils i nO ~rnmator)' nalun: and 1endency 10 imply 

criminal disposition, or act.\llIl culpabil ity ." (Pllo}'l" v. Bojorquez (2002) 104 

Cal.App.)3), 342.) 

IllC prejudicial e fTect is twu·fold. Fi rst, the .SO I)TC Rille. SO tHC ammunit ion, 

and .50 lk owLd[:U1lnlun ition ...... heo tbli ficd 10 as abme suggt:st thai the dcfemlalll is the 

Iypc o f I)CTSon proJisll'osed 10 commit viok'1J1. aeh . (See PmplC' l'. f. uparellQ ( 19X6) 1);11 

ell.App.3d 4 10, 426.) ~ccond. Inc n idc llcc Icad~ (u thl' assumptj ()jl of guih based ulxlLl 

posscs~ion of othcrwis.:: lawful flfcanns. (Bojorquez. ''''(11'(/. J 04 Ca,- I\pp.4'" 335. 342.0 

lbe ..,dmissi(lll o r large calibcr fi rc:mns <Ind ammunition al1cgeo.l lo b.: b[)lh illegal 

andlor subsWntially ~imHar to cOlllralland, lik ~ gang c,· id.-:Il ~e and Ihe admis. ion of other­

(..Timcs evidence. rctlui rcs the Ifial COllrt tu "wdght the admissiun of llhe challenged1 



evidence carcfilily ill tenllS of\~1Idhcr thc proootivc valuc ul Ihc evidol<.:e i~ grt:".Iter than 

Ihe p()tcnti~lly prejudida! effects it5 3dmissinn wOll ld hav,", Oil thc dcr~'flst" (reop!r Y. 

!'''Ta, supra. 114 C:"l.App.3d at 47 B.) ~ITJhe funOaJOtlltal rule lis l that relevant 

evidellOX whusc prnbat ivt value is ulliweighed Ill' its prejudicial eff('Q should nOl be 

adl11iued.- (f'eopk v. Htl3Mn ( ] %8) 69 Cal.2d 223, 246.) 

Thl1!)., g iven the inherently prejudicial nature of th ~ cvidcnl'c, it Wit, incumbent 

upon the'. pro.<;cculioll to eSl.a bl ish that the probative va lue of the introduction of the .S f) 

OTt' rifle. the .50 Dl C ammunition. and the .50 Beowulf. 

'111(:0 PIl'Sl'culion om:red Ihe firearm and alUmunition 10 shuw how PlaintilThad put 

to~ether an "a ss&ul t wC:llf'Olf" unee before - when ill fact. the .50 n r c i" not (til "assaull 

weapon" nor eoull! ;1 he one hy the mere 1i1.C! that it is ~ hoI! 1I,tion and, th~rdi:»\). 

mtthaoic<lUy lli fTerenl an li outside the scope of Ihe A WCA. In fact mllst of the 

lCC'll imollY rclat itlg 10 .he .50 f)TC was entirely uoreulled to the AK-J.7 parts Kit at is:.ue. 

MorL'Qvcr. the testi mony o t" the Chapman and tile I ' o:: ~ )rle ' s cxpcr1 could havc just 

a. .. easily lcstificri wi thnul the need (If the actua l firearm {1m] a,tllnuniliou. lhat I'hl illl iO· 

had adm;ut:tllo manufacturing a firearm il) thc pH~L The pr<Y.'.Ceutor tlceded 110 roOfC than 

appdbnrs gcncra! admissiclIl lu Chapman that he boill tho; .50 1)<1<':' (RT. 113- 114.) 

Thus. the adlll inanec; of the .50 DTC and ammun ition did no t can) ' suhst~ll tiaJ 

proOOliw villuc. The court erred in admitting them. 

D. Tht Error Is Re\·trsiblc 

11 is rca:<llllably pru\l>l hlc tll a! appcllant wouhl ha\'C reccived a more fasorahle 

result at tria l had thi, ev idenco; been excluded. (['""pIc ". Wa/soil. supru. 46 Cal.2d 8 18. 



HJ6.) n,e Ilros(C\ltion ' s cas.o: was nl'! fret: o f OtlUi:l l. Thcre was llO admis.'<ion of inlt::nl to 

manufacture an '"assuult weapon." th.:rc WitS no stal.cnk:1l t made by Appellant tha.l he 

intended on putting the li rearm togetha- ill a configuration [hr.!. would be an ~aS::k1l.l1l 

w<::apon,~ The proseculjom case consisted cntird r of the inftf\."ltC.: that Appellaut 's 

ptlSsession uf lhe p,lns w:cc:ssary \(I Cl>l1figurc the firearm into bulh II legal rifl e:lS "ell as 

an "'nssault WC3j)OI1."" No physic.al evidence ill the fonn o f other "a5SlIult rifles. ­

COI'l'eSp(lu<iencc, third party COIllH'llmicaliOfL'< conuboral.:d such an inteliL Th.: .50 I1 MG 

ri fle ::md ammunit ion admi tted undermim:d Ihe defen~c C3Se hy portrayi.ng appellant as 

someone engaged in illic it manufacttm: of illegal IIn&'or ' nar~inally legal s iniskr military 

rifles thm serve no Icgitim31<: purposc. 

The tITor Illso implicale~ the I)uc Process Clause t, f [he fourtecnth Amend'llenl. 

Ahhough stale-law cvidcmiary .:rwrs do not gcoc-rnlly riG': tel the level of ICd.::ral 

c(lflsti tUl iolJ!lJ errol'. the trroneous admission of prcj lldi ei ~1 or inllamlllntory ch;'1racter 

cvi,kllc", is th r! smt of twid ~"'liary error Ih lll has been recoguizcd to be (I due proces~ 

violation. (See generally, &Ielle v. McGuire (1991) S02, ' ;.S. 62, 75 (Due Procc:,s 

Clause i ~ violated whet) evidtnliary en'Or ~i n fusel~ 1 tl~ !rial with unf.1.imc. ... ~ as t(\ deny 

due pmccss of [;I\\'~ ): Henry v. £.welle (1 993) 9'-)3 F.2d 1413. 1427 (adnl issiou of 

in fl aillmalOlj' other-crimt:s t:vidence vio lated due process). rev. on the grounds that suo 

nom Dunwn v Henry (1994) 513 \1.$. 364: ,o,'kK;nncy Ii. Rres (1 993) 9IJ] F.ld 137S. 

1380 (admissioo of cvidcncc of wcapllil pos~'SSioll lind o ther lIl iscond uc! \';ol:l l<:d du.: 

process).) 
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Su~h is the case here. nJ admitting th is ,'vidence, Ihe court denied appellant a liar 

tria l under the Due Process C le.lIsc aud undt:nllimxl the reliability or the g uilt phUS(; 

dc!enninalion under the Eighth Amendment. Under Chapman v. Caiijurni{, ([%7) 3~6 

u.s. I !I. the burden n;sIS with the Slatt: "!(I prove beyond (I rtiI.'<OIlab le doubl lhlll lht: error 

c(/mphlined o f d io 11(,1 c(mtrib ute to the VCl"d ict oblaincd.~ (ld. at p. 24.) h ll" Ihe re;\S(Jos 

Slated "oo,'c, Ihe errur i~ rever.;ibJc . 

Eviot:nec Code !;t:t;lion 352 was .~u ffiei t:nl to pn '!'oCrve iI fcrlc:.-ul due pro<.:css d a im 

fi ,r 3~uL (Penpfe v. Pur/ida (1005) 37 Ca1.4 'h 428. 436 ( It lri:lI ohjcction 00 Evidcnct: 

Code sectioJl 352 :;.roulld ~ plXSt:r\'c~ the app..:lla\e nrgumcnl lha l adminillg the eVilknce 

vi()lated It dcfendant'~ federal duo:: proccss right~ ); People v. Thum/on (1007) 41 C~ I . 4'· 

391, 013 4 .. fn.7.) Reversal is r t:qui red. 

CONCLUSION 

For the re-d.'MInS ~tatcd in Argument I. Ihe jlldgm.::rol mll~' be rc\'erseJ . In (he 

alternative, for the r.::<lS(lf'tS sta ted in Arg",m:nts 11 - V, lhe trial e(lul1's rnmary theoT) o r 

eonvietinn should be invalidated ami the judgment should be reverso..-d aod remanded fOr 

further pnx:c-cdins", on the a itelllat;ve thL'() ry . Finally. for the l\:aS(IIlS s tliled in Ar,;umem 

VI. the prohllt;on condililHl that appellant "mailltain residence lind aSSlIciatcs (IS appnw oo 

hy your prolxll io n ofti cer~ mU'i.l be ~tric kcn . 

Daletl: r cbruary 21. 20 12 LAW OFfiCES O F D A VI S AND ;\ SSOCI." n .s 

. 11 A Davis. 
i:'--;;;"uomey lor App<: lb m 
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CERTI l<"JCATE 01<' COMPUAJ\'C E 

1'l.Irsu:.II1t to Rule K.204 uf the COlli fomia Rules of Court, 1 certify that tht: foreguing 

A.ppc!lant's ~ning Bricfwas produced on a computer ill 13-pIJim type. The word ..:nunt. 

including footnOks. as calculated by the word prllcC$ing program u.~ed to gL"ncrnle the 

I)ric f is 6,329 word.\. . 

lY.i1crl : fcb.m.'Y 21. 20 J 2 LA VI' Ori-'lCES OF DAVIS AND ASSUCIATF.S 

,/0// / / ----
/ / 

/ " Uy:_ ,;..,..L"~a _ _ 
J~A. Davis, 

----1\ttorney for Appe llaJlI 



h ::;on Davis 

lJavis & As.soci atc~ 

3D02 1 romas St. , Stt: 300 

Rancho Santa Margarita. CA 92688 

CE RT IFICAn.: OF SERV1CE 

t JaSlm "- Davi!;, am e!llp1"ytd in Iht Coumy ofOrangc, California. 1 3U1 over the 

age o f I S years aud DOl a party 10 Ihe wilhi ll act ion, My business addrtSs is 3002 1 Tomas 

SI- Sit. 300, Raneho Sal1ta Mm·g.mila, Cali fornia 92688_ On f'ebmary 21, 2012. I served 

APPELLANT'S OPENING DRIEr oy Inailing a copy by f1Nl-da5S m~iJ in ~t:pardlt: 

ctlvclopt-'S uddrt:ssed a.~ f01i (lW~ : 

SEE ATIACHED MAI1.l N(j I.I ST 

J declare under penally <.Or pc:rj ul)' under lO t: laws of the State of CaJi tbml1l that the 

foret!,oing is tTUe and correct. Executed 011 21, 2012_ at Rancho Santa MM2ariu , 

CaJi fom ia. 

is! Jason navis 

Jnson J)avi~ 

27 



MA1LlNG LIST 

Centra! JuMice CCnlcr 

700 Civ ic C(:O!i.-"f Dri\,,;- \VtoS!. 

SarIta Ana. CA 92701 

For Del h): Hon. Daphne Scou 

OJTict: Oflilt: Stak t\llomcy OClltorll{ 

r 0 Box 85266 

Sail D iego, CA 92 186-5266 I 

Onlngc County Oistric1 A ILornL"}' 

40 1 Civic ('tonter Dr. 

Sanllt Ana. C." 9270 J 

Ticn Due :-Iguycn 

CDRe II AK4943 

701 S\;n fid o Aven ue 

P.O. Box 8800 

Wasco. CA 93280 

" 


