
CASE NO: GO.t6081 

COURT OF APPEAl . S'I ATE 0 1-' CALHORN !A 

I'Ol.lU H AI' I'I ' U .ATE [)!STRICL U1VISION T! lREE 

--. 

THE I:'F:OPLF:. OF T HE STATE OF C ALlfOR'IIIA, 

Plainti if alat Respondent 

T!E~ lHJC NClYEN 

Def~nJam and Appellant. 

_.-

APPEAL ' ·ROM '111E Sl "I'I~RIO R COURT 0 f" 1 I IE STA rE 
f IF CAurORl\.1A rO\( TIlE COl IN'I Y o r ORANGI . 

Sur'ERIOR C:OUU :-.i0. 1 Uv-.'F09IS 
Tilt HO'll)Xi\lRE [")Al'IINE seQ rT 

APPELLA NT'S REPLY HRIEF 

.1 uson i\. D,I\ i5 S.O.N. :2:24250 
DAVIS & ASSOCIA ITS 
3002 j 1(l1n;1~ ')tn.'d. Suile 300 
Ranch .. Sant ~ '\'larg3r ira, CA \12688 
1.:1cphollc: (94oJ) 43(,· 4867 
facs imile ' (949) 288·61194 

!1,1I0rn ~y for Appellant 



T ABI. E OF CONTE'IT S 

ARGUMENT 

I . THE PR) MARY TIIEORY OJ' ro:-<vlcnor-.: IS 
IH iAtL), FRRONEUUS 

A. The A~~ull Wcapon~ Control Ad Oul~' R~gulale~ A 
S\1bclas, o f A~~.:::n\b IcJ Semi-,,\ulollln tic FirC;JllllS As 
"Assault WC"I"'0ns" 

R. -'AK <l 7s" Are Not Per Se "Assault WL"<lpons.-

C. Mere Po.-; • ., ~ss io" ot' P;l rb Thnl Can 1.1.: A~'aTIbkd hu" No,' ­
Assault WeajXlns is In~unkien! to h wbli!;h Att.::mpted 
PosS\...><;s iou tOld :l.l:tnut1lCtur.;: vI" an i\ SSilUh W~~pnn Under 
Pellal Cooe ~664 . 

It THI:::RI': WA S ,\ DUEt' lWCESS VIOI.ATlO:-l fW rRl AL 
COURT' S PRI\t~R Y lJU"OR Y Of COf"VICTlO":-l 
OECAl!Sf-. mERE WAS li\ <) l 'HI CEI:--'T EV IDrNC E O!­
SCIEI\l"ER 

III . TIlE STA I llTr. IS IJNCO;..!STITUT!O~AL! Y V:\(iUE AS 
A PPLl EO TO ."\ PPI:::.U .ANT 

IV, H IE TRIAl . COER r 1 ~'II' ROI't::R t Y ADMiTTED 
EVlJ)Ei\cr REGA RDI NG THl:- _50 [)TC A'-IO I J fE .50 
Dle REOWUl F AMM Ul\ITIOr\ 

CO'lC I.l.'$ION 

" 

" 
12 

14 

17 

21 



T ABI .E OF AUT HORI TIES 

Case ~,~mc 

Crtmdon 'II, Unite(/ Stale,I' ( I 9901 49 .. U. <;. I 52 

Harmuv_ County 0/ Kings (100 I) 25 C31 .f'" \ IJR . ... . .... . 

Kusler'll. Llulgren (1 99~ ) 61 Cal,App.4"' . 12J 7_. 

111 re Jmxe '\-(. (2000) 23 Cal. 4'" 866 ... .. . . 

./uck:;()11 " Virginia ( 1979 ) 443 U. S. 307 .... . 

I'fI()ple 1'. De La Plane ( [ ')7Q) 433 U.S. 307 . .. 

Peopk ,. Ellisull ( I9tJII) 68 (ut App";'" 203 

People'll. Hemh (19n) 66 C<1 I.AppA iI
' b97 .. .... . 

f'eople ". Jack.$.m (1968) 266 CaI.App,::',! 34 [ ....... . 

PI!()pie v. Krali (::'OOO) 13 LaL4" '178 . .... .. , . .. 

Pmple v. i."na (2009) 170 CJ t. App.4'" :5J5 ... ..... ..... .... . .... ..... ... ....... .. 

reopl~ I'. Ruoomnm 12()110) 23 CuL"';' 322 . .. ... . ..... . 

Pe()ple 1'. SUPf!UOY Court \C(lswdl) ( 19')l() 46 Cal.Jd . J R I ", .. .... _ .. ...... .. 

lobe v. Cil.v a/Simla AtW (1 '195) <) C ~I [A '" 106') , ... . .... ..... . 

Ullil.'d .'11(11<:) v TIt(1mpsonICe"''''' Arms C" 11'192) 504 L- S . 51)5, 

'" 

20 

1-3 

I ; 

)5 

15 

IQ 

17- 19 

13 , 14 

IQ 

15 

12· 13.16 

17 

19 

17 

20 



P~nal , l:,ode 

66-l. . .<.uOd. (il). 

1200 1, $\,hd . (c) .. .. .. .. . 

12U20 ... .... .. . 

12021, ~ubd . (a)( I ) .. 

12200 . .. ........ . 

12276 .. . . 

12n6.1.. .. ... . 

12275.5 .... 

11276.5 . . 

12280, subd. (a) 

12280, <; ubd. (b) ... 

H.;ahh «nd Safe!, Code 

11379 0 .. .. ... .. ..... ... .. ..... . 

U.S. Cmmitullllll 

t}.s. Cons ... i\m.;r"h V ... ... .... . 

U.S. C')IISI Allh::IlIb XlV .... 

Culi fum ia , _cgisla li oll 

Cal. &,1:'110 Bill ~ .1 (1999) ..... 

Cal. S~naic Hill 2 .. 9 (10 I 2). 

. . . . . . . . . . . . .. ... ", ......... .... ..... . . ... ..... . 

... .. .... . -- .. .. . .. 

17 

19-20 

8-9. 14 

17· 1 ~ , 20 

lO·ILI4 

4 

Pa.u;m 

4. 16 

4-5 

6 

6 

14 

17 

17 

" 



11 l'.C-R. 5743 (a) .. ....... . S-6 

CaL Ass-'wlt Weapon, lJent i rication (; uid.: (200 I) .. ... 4. S. 7 

en!. Dep.1.rtmcnt o f Justice - ' ,<:lter Ru ling: (1003) .. . . . .... , 

Cal . Department or J lI~tk~ ~ Wcbf1 >1.g;e AiS ilult W~~pons F AQ . . 

, 



ARC CME"'T 

I. TilE PHIM ARY TH EORY OF CONVlc nON IS LECALLY EimONF.QUS 

A. T he Ass~ull We:apons Control Act Only Itfgulates A Subclass O f 
,\ sscmhled Scmi· Automatk Firearms As ASs:lult Weapolls 

Thi~ is a case o f lirsl impression. Anti. for th..: iirsl limc in this case, the 

Utpartmcnt of J()~l ice. whicb is Ihe :lgcl\cy cha~cd with etlucatillg, enforcing and 

implemcn ting, Ihe As~au ll Wt,lpuns Contwl Ad (Pcrnll C oti c ~ I 2075, i'/ ~" 'q . ), ha.s :If',,;ueLl 

in Rcspontlenl<;' Af;C f il primary theory rlf convict ion Ihat Jin:ct ly conflicts with ils own 

pllbh,hcd rcgll lalio llS, statcm~nl sand s uitl,mcc rdating 10 the p<:>$::.cMion <.If "I:\s,;ault 

wt:apons.' · The primary theory o f COrtviClinn of",memptc(f · "a"''WI.ult weapon" Flr-,session 

~nd manufacture ba~ ed u(l'OTI the posse:;,.ion of rarts tha t c(\uld. a mollg othe r lawful 

f;rcann~ , be mal to llssemhfe an "as~au[ t weapon~' is legally errOnclOUS. 

In the Unit~d Stat~~. 'he term "$',;1011 "e"p()n - was rarely u,o::tI before gun control 

!,<llitica l dl"orts <!ml'rgcd ir"1the b tc 198(J.;. In 1939, Cali tomia hl!Cl)lne thL' first U.s. state 

10 id.::mify and OI lt iuw "a<;S.:lu h weapons:' Rccau~e the term "u~, a\ll t weapon" IS a legal 

fiction t:abri ~,\\e tl in the hl\~ 1980s. fur Ihe sole purpU5<' ,)!'l<.lcntifymg lIr"1d classi!) in;: 

c.crtain fin:arms fur regulation. th~r~ was much ~on fusjon as to ,dIal dist inguished ~ 

grollll(Js . K,OJ'ler v f.j{II.!~ren ( 1'.Nil) 6 1 Cal. Apr. 4th 12i7. prov j tl~ s of fJetu<l1 

UI\dc~\Ilnu ing ,I f th ~ oJi"l inctinll b~t\~""::11 "as~a\lh II ~apons" and mili t<lry lyp~ fi~mns, 

noling that -·;l ... ~au ll " CUPOfL~" m.:rcly Inul-li)..e. but Ull not fUllctjo n. Iil-.. c mih ta ry "assault 



Some Jirearnls can fi re more th~n o nco: \\ ithou! the nL-aI to br\!lJ 1.. open the 

actioll, llti iiling some ctc"iIX 10 Iced ammunition 10 the chamber. The 

~impk."<t farn i \y with in this c l a~~ consiS I ~ of bol t·acJ ion, I ~\'c r·action lind 

pump-action guns which feed cartndges imo tht: chamher as fa st as lhe 

shonler opcralC>ll h..: OIct ion. An example \liould be the ~b~,k Winchcsler 

rille. ,\ umh""T family in lh i~ d,\.~s is the ""self· loading" gUll. II hich t ypicoll}­

II~C~ Ihe recoi l Of eXj)llnding gas o f ~ gunshnt II I ,~'()TJ.: lite action: A tter a 

cartridge is ti~J . t h~ gun reloods it,<l r'~i\h tht: next c.anrio.lge in the 

magn7inc or bt:lL There MC two kinds of sclC ... looding gun>. \-lachine 

(""3u\mn3tic-) gun, (irc IInlil the ammunition is exhausted or the ~hOOler 

rclc<lS'::s Ihe trigger. ~cmiau tOmali c glln~ reload themsclvcs "Ocr each ~h (Jl 

is li l\:d, POI the trigger mu~t be puUcd O;:3ch time the siulli tcr iin:s . 

... 
. . 711(' 1 As.,.,uil W,'(IPQns CO!l/rulj ACf I/{/$ !lOI }' in!!, IQ II" w irh m(/chine 

Scm i'lUtl~lll : ,ti(" guns hl! \"\; been aro umJ ti,( ,1\ cr I' c~n!l\.). ( J::no:yc lop.:dia 

Hri Llnnicll CD 97t'Teo:hnology o f War: Sci [~ [ ondcr.l" l .) I he~' may be 

pi5WI;;. ri lles or shlll g;.uns.lllc) e;m have i nt~'\Tl al (" ill tegrarl m;\g3£incs or 

J Cl m:habk IlHIga tine$. \\ hid\ can C,)JllC in m:lll) Si./C ~. Somc snn iantomahC 

guns \t1\>k li ke Of :tr~ pattcmt"tl ,llkr mJehinc guns Fur c \ nmplc, thc'lsen,'h 

"\):/ i"' ",1 ~ de'i igJlL"tl fN Il ~l·kdi l·C li re m3~hinc ~lIn . (Small Arms Olth .:: 

" 



World.p. In. Sm311 Anm Tud~y. flP· 167, 328. ) flul Ihere is a 

sclJ1 i;!\llom .. tic vers ion t'or con.sumplion iu the United SImes. Sim ilarly, the 

"AR· IS" (Allllalilc 15) family ufriiks includes the <.e lective· fire " M· 16." 

hlll abo includes scmiaulom:Jl ic ritks. su~h a~ the AR· 15 Sp<!l1cr. 

generically referred 10 as "AR- ISs" to dist inguish them. from 1\'1- 165. (Small 

AmlS of Ihe W odd, pp. 46·47, 74 j . 7018. ) B lit 1711ln:'; if not mos/. 

Sf miauf()m.(/1;C g7lnS haW! flO rf'i(l l i()n.~hifll() lmtomatic guns . Oru inm)' 

pistols like thc <;:urrcnt U.S. issue M9 nine millimeter st:ri~s and its 

pr~dcc~r. th ~ M 19 11 A5 c~ lilxr s~ri es. arc s<'miaUlommic and can 

;u.:cept det.'lchablc clips, yet neither is patterned i1ner an :lutc>mati ~ gun 

(Small Arms T\xla~ . wpra, pp . .193·394; Small Arm~ uf Ih ~ World. l>lIpm. 

Pll· 739· HO.) 

I !uwclicr, th ~ term " as~aull WC,lPUII" has e ttl ~ rro the puli li~;\l k xicon. now 

meaning 3 -miiilmy .. {ooki,,:.r ~mial\lomalic "",api'll! ... _ (Cilat ion 

ol\1 ith:u.) 

(Emphasis atltled.) 

The Californi'l L~gi!. lllrll[c r.:re<JlcU II li st icJenti rying the spL'{" ilic ~~miautolllatk 

Ii r~ m"ll1>; regulated hy Imlke am] model it deemed to be -~uj l \\'O::.\I'0IlS," The Assault 

W~:lpon~ C()JHrol ;\ cl "as pil~St"d in 1989. 11 ~·unsi-,I.~ bruadly of four parts: a lL~1 of ,0-

cal kll -a»:1II11 \Veflp(lfh," whi th f he O"tlar(m~nt of JU"l i,,~ tJJ Is C':IIo.;j!.t.ry 1 typt: --assuutl 

\\C~IP<lIlS"; a ml'(: hUni,m roc a<l<l inj/, other li rcarm~ til til e li,1 (thl'ough !"\.'gUlillol)' action) 

:' 



Ihal Ihe 1.)ep<lruIlL'I11 (Jr Ju ,tice GI lls ·'Co.t'1.ory 2" type "nssauh weapons"; a reg istration 

system; and p~na! pm~ is iollS. 

In 1999, via Senak Bi!! 23. the Legda[urc t01lk a thiru approach e:qmndill,!; lhe 

ddinition of~=u!t wcaport'<~ - denning them in tcrm~ of certain type::. of 

scmiautom:lIic !irt:anll5 that arc cunligufC d wilh ~j><!ci lic generi~ dUlra.;tc ri 5ti~s - as well 

as s~ei fica ll y rcgulming 0111.'1 one oflile lllHny "a;:;.ault \\'c;opon- features: "large capacit )' 

magazines." (F.xhihit A.) 

Wh; Ie the Legislature intended 10 r"'gu \at t:\ ":1;T111 in tirca l1n~ Ihat p<JS SL'<;S fe~ lUre~ it 

dclined l'S ",Is:iaUIt W~,\pon s. " il dUJ !l0/ imcnd. the L~;:islat urc stressed. to placc 

restrictio(lS 011 w~apon> "prim:;rily designed and inunded tilT hunting, tMBct pruCllce. or 

lIfher ICf~ilimat e jpo.'r!.~ or r~ereatiO(la l ac tivi ties.- lf~mph'I 'ij a(idcd. Pen'l! Code 

§ 12275.5,) 

Tn as~ist in th~ identi fication ot'lire<lml~ rl)r Ihe purpost:\S ",frt.::g istr,ll ion ~ s " ell as 

the penal proviswns.. Ihe l.cgisla luT<: mandakd dml "{t jhe AUom~y General shall p r~p;1n!: 

<I lIeseriptio!1 IOf idcnti fic ntion pU1"pI.hCS. in..:luuing a pic ture (lr dwgwm. of eadl assault 

w~<1pon liqed ill Section 12~7(). and 1m)' firm rm (kd;, rcd 10 b .. • <1n a%auJt ,,"carmI 

pur.:manl to Ill i, ~cc\ion. ~rld shil l! di stribute thc (k~nipti ()n 10 allla\\' cniUJ'(:( ITlcnt 

~gcncjcs rcsp"n,>ihll; i'or <:on forccmcnt o f th is ~hap t cr. t hose);1\\ en l'orc..:mcnl ag~lldc:. 

shall nUlkc t.hc des~npl ion Il\'oli lahle to all ag~ncy (K'rsonll.: I." t/lurroll v. ('01111[)1 of King)' 

(2VUJ) ~5 Cal. Jtil f 138. I 153. Sec ,,]so I'enal Colic ~ 1:;:;76.5(a ). cmptmis atld..:d ) 

Auachcd 10 the Appcllilllt'S :"'J otie.:: o r LodgmL'ru .L~ Exhibit B (~ a ~"py <l j'ihc 



Pel\al Cod~ S(."<:t ion \ 2276.5 subd_ (a). While tho: guide ~ddn: ....... \o:~ Category} type 

--assault we~p()m·· lY ith some del;l i1. including (l broad array of defini tions. fK)\~hw:~ in 

Iht: LJ q lil.rlm C\lt of J l! ,t ice !\l;."l,il l Weapons [do:nti tic:l\iofi (iuido: does it identi fy the 

p05.<;css ion of rarb or (\ comh lOalion uf pan s that coulll he \L~cd 10 (ls~emb[c a Categmy:) 

·'ass:Jult weapon'· l S an ~a,~au [ t weapon:· 

rh is 1:. 1 ik d Y I:k.!cau~ !hoe fk pnrunem Il l' .T usti .:.:: h"s 11M bcen or ~uch JU Opilli\1l1. 

I'll cJuriry tbc ,'c~' 4 U<lS lion at '39 11e in thi~ CJSC. Ihe DtpartrnClIt of Juslicoe h~s b .\Ucd a 

lette r mling dcc lari ng !.hat Iht! pos;;css ion of (tl [ of (he parts necessary 10 :1.~.~c 1llb l e ~ 

CatCjo;tl ry 3 '"assault \\,"npon~ doc\ no! consl itUle an ··assault \\"~apon'·: 

Would possession ofa complt:tt:l y di s.1S:>emb1ed Cat.::gory 3 "ass.1\lll 

wo::apon" w ilstitute un un I aw rUI pusse. ..... ~i on of an ":lSS.111lt " t aflon .. ? In 

pra~tj~~ l [erm.~. j f ~0\1l~One hilS rt1ll ()vcd ally SB 23 offending fcatu.r-e(s) 

from thc ir rilk so Ih,, ( it is no long( f an - /U :i<1uli \\ ... :)por1. ~ an: they in 

V I (lbt ion of t h ~ IJW i r th'0' continue (0 poss,::ss lh~ rt"TTIo\'cd f~a.lurcs a l(l ng 

with the li tk ? 

• No. 

f ').;e E.\hihit C, .:mphas is in urigitlaL.l 

Such an interpretat ion is c~tahli\h~d in D~ flartll1 ~ nt 01" Justice i',-"lIed regulat ions 
• 

n:g;.trding. Category 3 ··Il'sault weapon;,"': 

wearon$. ddined and "·g i~t~rnj purswlI1lu, Penal ('(w.k ~~~ ( ' (ln 111270.1 1 rhnl 



how: been modijied or l'e(,'oJ/Ji.~I/I"ed tn no longcr I11Ctl the as,o;,au lt wcap(lfl 

d~ l in it ion . Cancdlal ion rt4UeSU; must be signed. uaJ(:d , and prov ide the foll owing 

in rUffila tioll . 

(Emphasis a,lded. II C.C.R. 5473(a).) 

I\ml. the facll hal the Ic~ hlJCS must t>e on the firearm fllr II to be deerno:d an 

" Msault W(lUPOI1- is clllTCnlly e mphas ized o n the D.:panlllcnt of JuSt;ce w.:hsilC page 

addn:~ing freqW:' totly asked " ~~saull weapon" 4uo:Sl jon~: 

Irl reg istc ro:d my SB 23 aSS imlt wo:apOll llJld 111)\\ [reJl1 'w~ th o: cha.ro~ tcristl c( ~) 

thal ll, a).;c il an as!ollult \\<!<l pon. elm I c3ncci the regi$lnl.lion"! 

Yes.lflhe d(1in ing chlll"<lc teri.I·li'·$ esrahli.!hing n jirearm (1$ wI S8 23 (I.<sa,,/t 

"·l!a/.H.)rI are removal. i l i$ MV /O M.!,;er (1M oHauil wl<lIp<m Qlid til" rcgist1'(I/;()n mo.\! 

he cancded. ilow,,' ... cr. ollce tbe rcgislrolion is I:aucele.t. you 1: .. <1 UCH r rep/m"> the 

d1l\rac1c risl ic( ~) that m aJ.;c il an a~~lI u l l wcapon. or ym.l will bc in possession Of3\l 

il k <Jl,1 \tcafXJn. 

(Emphasis add~d. J:;x hibil D.) 

Such i nlerprd:ll ion~ cmnp(,rI \\, \h the pla in reading o f Pena l Cud~ ;;.celi()n 

11216.1. The p<!nal pf()\i~ i"n urlhe A:><iau lt Wc::: ,pon~ Ad. l'eM I ernie ~I;C\;on 122~O (~,) 

and (h) prohihits ,Ill} po.::l'\On Irorn possessIng (1 r mallul1,,:\urjng an "assau lt "capon." It 

dn .... ..,; 1I0t prohIbit all) fler~ ()n [[-,1m fl4):-..~essing or m.:rnu['lClllring 5C IJl ; >llilolll~t ic lircilnns 

gcn~rQlly. j\nr Jocs it proh ib it the 1m" vidual or ~ol k"'Ctivc fX~~cssion o f na~h 

~upprc~ s ors . p (~tol y i P'>, tbum bholc ~1 "cks ' II' olhe r fcatu rClr Ii.sled in l'<:ncll Codc s<:ct ion 

122711. L "hicl, dctinc.~ all - assault " o:~p-on" ,r:; a ··'km i<ll1l "l T1ll1i~. n:nll.'Tli rc ri ik Ihm Ir~ 

" 



the c(~paei ly to a" n~p! 3 dCII!(;hable tIIllgaLine" :md also h:l~ fl "pistol sr iI' Ihat lJr('IlrudL'S 

con~piCUOll sl r hcneal h the action o rlhe wc:apon .. · (Pcn:tl Code ~ 12216. ](aK I).) ] t is 

imp,lrt,UlI tl} note that the size u r ammunition, or c:Ji iber. i~ i rrelevanl (or the rurpos~s of 

defining "n$$lIult weapons"· p" rsurutl to Penal Codt s.::~ tiQn 12276. 1. 

T he ~xpre ,s langll3g.:: () f Penal Code section 12276. 1 mok~s it ckar thal the 

sut-jetl () fth~ Sc:ruenc~ . "os>ault wcapon:' is an ')S:i~mblc\1 fi[eaml. FiThl. PennI Code 

stdion 111i 6. 1 requi res Ihal the tircann hc "5~mial\lomal ic " in IIct ion Th~ Dcpattltl<::ni 

o[Ju~l ke's i\5S.1Uh Weapons Idemitie,lIion Guide udines " ~emiaulonlutie" as ":1 fi rearm 

Ihat i ~ sel f-I ... ild ing. hllt not se lf fi ri ng:. A ~ill¥k pull of the trigger remits in a s ingl.:: ~hOI 

b~i ng r,,·cd." (Exhibil 8. ) So t(lO did the I'~up lt:'~ \I ilness - in a much Tl lore all coval~d 

m3!ln~r. (2 Rl 21 3-214) Ibus. the 1i{~ann musl he irlll cnndition in which it can b~ 

!in!!.!. \\ ilh :) trigger inSI .. lkd. in order to be " \ ~IlI ;llutomat ie ' lIuuitiona lly, the e~press 

language ~talc.~ th:d lhc )'il·ea,.m. not Ih", p~(';nn po.>s~ ~s,;ng the firearm. mllst have c~rta i n 

fl:,llures such as a '-C0f1 SP1C U()1l~l y prol.mding pi"{ol grip" ur ·· tla~h suppresMlr:' 

I'his is runher clll pha~i lcd by lht: Ilc fimtlOf1S is~ ued by tho! Dcparl llltom of lust iee. 

[-' or .::.\.ample. ,I ·· I'D rwa ..... pistol grip" is Itdincu 'IS "a grip 1h.1I1 allows for a pbl()1 style 

grasp furward of tht: tr igger," I low (an a d~\ ieL' b<: Ikclllcd a '- rh rwflrtl pi ~lol )!.fir' -

without first b~ing in~talkd Oil a lin-arm 10 dClertnine il~ l(\Catioll in {elotion to th.: 

. ~, Iflgg", . 

In 3ddillon To' lht cxpr~s~ langllagc of Ihe As~~u l l. Wcapnns Control Ad. any broad 

imclllrelatiOIl or the acllO include ('\<~\inrl of pan~ <l lone "ould be w ntrM) to Ihe 

J \.·g js la\U re·~ polk} " t"rermin in).! p() ,, ~ ,si"l1 of .:a~h " I the p<Jrt~. I'; rst. there 'S th ~ tiler.: 

7 



facllhal "as,saull wt:apon - paris and componenls can be u::.cd In make lawfu l fi rcamlS (2 

RrJO I ). 

Second, the L~gisl~ lure Imd ~, . .:t}' oppurlunil)- 10 r~gulate the posS'-"S.~ ion uf all) o f 

The Penal Code sect ion 12"176. 1 fcal urc.~ indi.iduall) or collectively in p.1ssing SB 23 

(1999)_ and subsequcnTly_ Y"L it only ehnse 10 regu latc the mal1uji.'cll{rt: and sale or \"' I~' 

0Il~ oflhose -assault we;]pun- featun::s- "large cilp<leit} magaLl m:s.- (pena l Cude § 

12020(a)(.2).) It did nut. however. regulaTe the possessioll ofsueh "Iargc capacity 

muga..-ines." Nor did il r<:gulate the manufudure. saIe or p~",ion or allY of lhe uthcr 

lCalllrcs idenu fl(~d in Penal Code .'>CCtion 120 if>_ L 

Third. the I''l'om Code is clear when il regulales subcomponents of lireanIL~. For 

eX:l!nplc .. Pcnal Code section 12020 T<.'gu lales thc lllallufac{urt':, eausing to be 

manutacrurcd. impurHtl ion inLO Ihe sTale. k~,:ping fur sak. or u lkring; or exposing lOr 

~ale, giving, len d ing. and (XIS-'iCS.~i ng of'·~hllrt -h.1rrcloo shotguns" and '-Short-b.1rrd ed 

]' i n<v~." ( l'~n~ 1 Cud", § 12020(a)( I }.) Penal Cude s<-'Ction I :!020 suhdivision (..: X I ) clcarly 

ddi nes "short-bam:lt:d shotgun" 10 include spccific subcompunL'Tlts: 

;\s used in rillS SCdIOll, a ~short- barrt:lt:lI :;hUlgun~ m<.:ans any o f thc 

1<:'llu\nng: 

V\) i\ tir':<lrnl "hich is lIesigmxl or rL'tlc,igncd to lifc a ti x ~'tl ;;hotgun .,hel l 

ani,! hll' iog;) hafTVl or ba«ds ofk-s, than I R inche, in length. 

in I i\ tirc:mn \' hkh has an O\~nlll lcnltf11 "f ks~ {hiUl 26 ; n~h<.: > <In.! "Iud, 

is d<-~igll ~d or rrdcsignell to !ire a !ix~d ;;hOlgun ~hd L 



Ie) An} \\'ca[l<>n lIlMe Crnm a shotgun ("hdhcr b) al\aation, mooilk .uiol1, 

or nthcrwiscj ifthut weapon. as modified. has !In ()wmll lcng(h ofless lh:ln 

26 inches or (I. harrd or b~ITds of ks~ than t 8 inches in kngth. 

fD) .~".v dl'vice which may he rl'a/lily restl!fl'd f() /ire a fiwd .~h(Jlgun ~hell 

whil'h. when so rl'Jtored, is (I do·ice deji/led iJ/ sllhparagraphs (1) {() (e) 

incfuti1-.!. 

(t."") An}' par'. or comhination (!lpart.l. desig.ne d aild mtended to com·eTl (I 

I/evice infO (I device defined in subparagraphs rAj to re) illchl~"'r, or any 

combmmion o!panJ from which" dl!l'icl.' d.!fin ed in suhptlragmphs (AJ to 

le j, inc/us;"". can be rMdilJI ullemhl.'d if Ihwe pW·' .I urI' iJ/ the I'".,-session 

or luultr Ihi! conlr,)' of/he sume {It!rSOIl. 

(Empha~i$ added.) 

And., Penal emIL! 5CClk,n 1 :W~O subtlivis iol1 (el(2) dt"nrly defines "shon-harrd 

ri lk'· 10 include "pecl li~ subcomponcnt~: 

A~ u.*<.l in th is ~eclio n. n "~hQn-oo rrc l cd rill.:" mean~ 1Il1}' of the I"u llowing: 

(A) A rille having a harrcl or barre ls of less lh itn 16 inches in lcnglh. 

(U ) A rirk \' ilh an overall length of ks~ thall 26 in~hc., . 

(e) Any wenplln mauc: li·ol]J a ri nc (\\ hcther by ;lherati(Jll, modification. or 

otherwise) i r lilal WCilflon. as m(\CIi fit'tl. ha~ ~II ()vcr,.tI1 leoglh () 1·1 ~ss tfUln 2(i 

inche5 or'l harrel or harrel.. (, r lc.~ than 16 i nch(.~ Jll I.:ngill. 

,) 



(f)) AllY deYice which "'fly be I'((adily re510red 10 fue ofi.rtd c(Ir{ridJ:,.'e 

which, w"~n S,) res/wi'll, i.f (I de"iu defined in sub{l( lragraphs (Aj tn {C;. 

ineill.!ive 

(1:.) Ally pari, ur cmnhin(l fion of purts , de" igne,lcmd intended 10 COllverl (l 

dcvice into II (Ii: vi<'~ de!/m>d in :mbptlragmphl' IA) In (C). inch/,i' II'e, or ''''v 

combinlll iOrl o/J1aru f rom which <l (Ievice dejilled in suhpamgraphs (Ai to 

(C) , inciusi' -e. 1m).\' be H!G<iily assembled IIliwH parts arc in Ih e possession 

or under Ilu' emu,....l o(rhe sallie person. 

(ElI11lhasls "ddcd.) 

I t i .~ important !(\ m.le that the Legislature Wil~ awan.: or thi, ~[IC(;i li t: b nguas\! 

relating to PillLS and comptlnctU;;. ;IS sa 2J amemkd thiS , ery sed ioll hy adding 

rcSlriClions 011 ""1'lrg.; capacll y m~ga7 1Ilcs. ~ CSt't' S R 23 - 1:::'1 hihit ,\ ,I 

AdditionaUy. \\ h~n rcgulmillg ''1n<lcilinegullS,'' Penal Code sect ion 12200 cI<:l\r!y 

d(~ li\lc~ ··machin.:g L.L1ls" to im:!"d~ -,peci(i<: ~"bcornpOII.::nts: 

T he leon "m3chmcgun" a, u~ed in th is dUJpt<:r m~an 'i any wcarmn whi~h 

sho/)l~, IS d;:;S lgn l'd \0 ~hOOL nr can read,1> he r",lOrcd to shoot. 

lm'ollHltica!i) mort: than (HIe shOl \,i lh()ul ll.a nu<l1 rdoading, by a sin gle 

(i.Jn", i"n urlhc tri £.£.~'I' . Th(' 1,'rl1l shall a/..(J illeiude lill:jillnll' or receiver or 

,/111' ,<"' ."Ii w"al'o", atl)' parr desi)!.lIed lind im~lld.'<1 .wle/v (/lui c;c/lIsiv+I (v. or 

l'r.;mllinlllian '1! paris de.figm:rI IIml imc:mkd /ilr U~'l' In C0I1).'t'I"t inK U 

,,'<,upon ;11 /0 (/ mm'/tim"XI!n. <111(1 "nV COmb ll1(1I;" " of / )1, " '1$ }hlln ,,'Men (/ 

'" 



tlte COIi/rol 0/ () penon. rhe lerm also illc!udf!.~ an)' ..... t:llpOI1 deemed by till' 

/1;'11('/"(/[ Rw/'(IU ujAlcnhol. ToooccIJ . and Firearms a.~ rell~liIy convertible 10 

(I mochint'glll1 w!Ctu Chl/pI;:r 51 (cummencillg ,.jlh Seclion 580li ojTirle 

26 of {he United 810.1.,., Code. 

i Elllpha.s is :.ddell.) 

)Jo such lanSU.:lge npplic~hle 10 " a~~ault wcaplJn~" is inclu(\(d an}'\. hcre with in th l! 

A!\,o;,:\Lllt Weapons Control Aet or the Penal Codc. Thus. th~ I\ct only applies to aful(II 

() .~.~cmbled "assault \\capon." 

[I , AK ~7s Are ['liM I'er Se MAssa LIlt W(':apotls, '" 

As (ii ~~us,t:d in deta il. Pena] Code section \2276. \ Oll[}' r~ulflles (;ertain 

s.emiau wmat ic ri nes (.:(JIIfi8ured wi th s[lCCi \il; characteristics. RC5p'-HlllenlS' l3rief is ri fc 

\\i lh C\ ldence (lod cont~nli<.1n. that Appellant intcnll<lll to pos~s and nl<lnLl facture un AK 

4 7 ty~ li rearm. hut ~ II Ch a llc-gali (ms at'C in elevllnt. Appdhmt do~s mIt d ispute: lhal. the 

facts denU'nslrall! th~1 he altClllpleOto ml\ ~lIfadurc n fi rearm. The re~() rd inJkalC"> thot 

AplX'Jlant admiued that he had p..-:rS(ltwlly altered ~ receiver amI h~nt it into the pWI)C( 

, h <tpc tn nsscmhlc the "AK 47," (I RT 122 .) And the fe(;Qnl i nui<.:utc~ that. us a pcn;un 

pruhibitcd front poss"s~ing li re:lrnt~. h ~ ~llm i lle<1 lhM he k\lew making "oJ havin.!:I hi, 

o"'n "'\K 41" was ·v.mllg.. .. (e l 16lmirtULc 1Ird .... r l. 1 RT I::!}) In In, \. App..:\lant lalw 

r led gUilty to aoll adTllill<.x1 tho: :llld itiomi l (;h,ugcs ot'hdng a felon in un law ful posse SSion 

() f ti~arms ~nd ,mmlUnil ;<ln. (el' 123.) 

I {owc:\'cr. nmio!' imnlcno;c ~ igni ikan n,: herc. is the fael lh" l Appdl;ull was chargcJ 

"11 h ,ut<:m rl.~d ll\<tn"I:,elurcr I'nd p<~",\inn il l all ··a., ... ·'au 1 [ W,,~lp(ln." ll(ll ,!lte rllpt ... x1 

II 



manufa<.;IUfC 01" ajirem-m ur AK -17. (eT 3 I [lll lnule order] . 188-1 89 [yerdic t I\)rmsll 

Wh ih: '>OmE: AK" 75 are " assault weapon,,·· not aU are -they must h3 \e b~cn eith~r 

OIddcd!() the list of-· assault wetlpnns· ' by ~m;)ke·· allll ·'mQdd·· or hun! the rajuisile 

j"eiJ turcs of an "'assau ll \\ capon." (Sec Harrol! v. Cf}un~~· oj Ki'lg (2001) 25 Cat -Ith 

1138. ) Here, Appellant pusscsse(l Tlc ither: he merely po~sess~ an unas:.e lllb1cd pam ki t 

that Icquir~d further mnll11fhcturing lInu .1sscmhl> befnre i( c{'uld he as~cmbk.,j inl0 a 

fi rearm - let alone into a tireann wi th an " a~~ ault wcapon-' c<)nfigur..Ltion. ( 1 ItT 11 9-

122. 152. 2 RT ~ 13-2! 6. ~94 . 30 I, 3(17. P<""n.11 ('ode ~ \2276. 1) 

C. :'t1ere Po.\&'ssioo Of l':lrlS That C'IO I:le As~~mbl('d Into ~oo-Ass:lIl[1 

Weapons Is Insufficien t T o £stabli~ h Attempled Po~scss ion Ant.! 
.\)aoufacll1fe Of An Ass:luh Weapon Under ren~ 1 Code §664. 

Re$pond~nlS argue th m then: ",1$ sufikient L"V idenc~ presented to estublish 

A ppcllan( ~ intent to manufacturer ,HI ··:t.~'Jult weapUj,. r \Vh tk there is e,·ioence o[ 1111 

intent w manufacture a lireann. R.:spomknts· ent ire Hrief. as wd! as (he c\' idL'JICC at trillL 

is void of aoy evidcnce lhal indicates lhll t Pel ;Li l1rlcr intended \0 manufacturer an '"assault 

R.;,;pondclI lS indicate any rctb..;;nct: to St.llenlCtll <; madi: h>· AppdlJm ur (llh cr~ ~ lIppOrtiT1f! 

such claims '11,.: recnrd IS H.it! 01-<ln y evidencc thllt ,\ppcllJnt intended 10 i.lS5Clllhlc the 

Rcspondents ci te Iwo e.t'\t!~ as e \·i .. kncc th tll .. other cm:.:~ h~vc upheld conviction 

lor ;lIIcmplcd manul~ cUlr~ o r prohib ited itet)) .. :· R~~p'lnucrtts' ciwtion5 I ) art: inaCCUrate. 

;lIlJ :!l r.wor Appellant' s ro....,. itioll . First . W~ addK<;-, Prop/I· v. Lunll (2009) 171l 

Ca1.AppA·n 535. {RB l\ \ In I./I/w. a j"r~ cllnv jc l ~d the ddcmbm of i./lt.:mplmg III 

1 ' 



mflnu[aclure a controlled su bstance - ha!lhish_ (/d. at 539.) Although Ih(: de(el1<ioll/ 

acknowledged (Jt trial rJwl fie bought cerlai!! eql/ipmem wilh Ihe in/lb!lion oJ making 

hIl'11i~'h, he claimed that he d id Iwl try to pu(chasc m~rij lUl na aller acquiring Ihc 

r~ 1! I~i mlct o f llle net:e!>Sary equipment. (lri_) H ()Wcver. contrary to \{e:;pondenls' 

as:><:rt ion.:.. the Court o f Appenl ,,' .-ersed 1i1~ (OI1l'ic/iQn. Th~ court he ld thai th~ was 

inslfllic'enr':l iU<-'1lc': hJ ,L1PPOr{ ddendant's <,:u ll ~ ict io n . 11 fo und no aCI- not even a s lig ht 

0<.:1--\)11 the par{ o f dd~ndanlthat wenl hcyo nd p rcp~r;lt ion ,md could hc n::~rded ll.~ an 

unequivocal on :11 act Ihat cou ld b.: ~ aid 10 he a ~vmmem;.:mcnl ur th.: <,:(lm1ll i ~ si OIl of the 

int.:ndcd ~rimc , Al lhe t i m~ that defmdant was nrresled, he had no ab il it~, tu begin 

manu i"llct li ring hashi.~ll. In IlI'dcr tu begin nlilnufaciuring hashish, dt'iimdrmf _f/ill h(ld 

I1Wllero u.s ,f /t'pS /Q accomplish, ilieluJinX assembling fhe componell/s (~f /he 

malll(!CU:luri"g (/n 'i('e. ,d,kh wen ' jOI<"J ",,(u.'~mblt'J alld in piea .f ill his /rUck. !nc 

co urt concl tld~d tlull lhc ;lCIS undet1aken by dd end:lott wcre 100 !,,",,Iimina':\' to indicate 

with un}' Ci'r/a inf),' Ihm " ~ rime \\:lS "bollt to he consummatcd abSL"1l1 an intcfy.:n ing three, 

(ld ... 1 55 3-544 .) As ~ llc h. Luna supports AppcUanl"s conlC'luions thai 1>~ n~ 1 Co de sedion 

6(,4 i$ ina]lplicab l.: gi 'til the laet tha t. by all a~"-Oll nts, allll it ional In ad lln illg .. nd 

osscmhly ( im(J il ~rx-.;: i li .;: c" rJligLirmil>n) would b.: r;.'qu[r(:d in ordc{ w turn th~ parL .. Into .. 

ti realm - let alone:.n ··ll.,,,:lIJlt w~<lpun'" 

Til';: secolI,J c as~ .;[too by Re:;pllndcnl>. PI/OPI.' y, Hell,h tl99l1) fill Ca1.App.4:1 ' 

ft'n , 705. W.l$ cI ted <)$ holding Ihall ll';: "' .~'gbbtun:: intended to ~ rimimtl iz.: ;, 11 aCIS which 

:l r~ part of lhc [c,l1IlroUcd ~Uh~I;Hlcc l manVI;'(\llring pHl~':~S, WhLihL'r or not l f1\l~~ ~<.:l~ 

II i '"'--'Cll ~' r~u II In ""Ulplc ' i",,, o f the t;II,,1 rro <l ll ~t" R l:..~po n,k"t s agf~,(·. Unlike Ihc 

I~ 



Assault Weapons Clllltro l Act at I~ S UC here , Health am] Safel} Code I [379.6 expressly 

regul;!t .. -s the compound~. deriv;{ti\.s. procc~~<:s lind prepanllion: 

pr(}ce.\·~·es. or preparcs, either dirl'~·ll.v Qr jndl~o?UI." hv chrmiC(l i eX/Nlelion 

or inJepenrienliy by me/l/!.\' of chemical .n'l1liU!Iis. any controlled substance 

specified in Sc~t i()n 11054. 11055. 11056. 1105 7. or 1 1 ()5~ ~1\Cdl!)c 

punished by imprisonment pursuant tu subd ivisIOn (b) o f Section I 170 o f 

the Pt:n., l llJd~ for three:. five, or ~c\'cn ycars and by u line 1I0t c"cccdi llg 

fi lly thousand doJJ<l fS ($50.000). 

In Ihut regard, Ih.:: cxprl-'S:> prov i~ i ons arc moro;o ak in to the: ['cnal Code 's dclinitious o f 

incl ude,,; sum;omponenh in their tlcn"ition.... (Penal Coo.: §§ 12021J{ c)( II ;lnd (1), 

12:200,) (inder the AS-'i<lu lt Weapons Act. there nrc no such restrictIons on the pOSs .csslun 

(I f "a~<;.allh weapon" ,:mhcornp tll).::nt~. (r~nnl CoJ;;: §§ 12020. I :!:!7 5 et seq.) 

Thtb. I fefllh ll<xs not stand I\' ~ l\pp(l11 He~ponJellt~' prim .. ry lilc()f). ."'oreoO'er. 

LUlU< SIlI)Jl1m~ Appcllant's ~rgumcll! in sup port vI' f\:\ l.T-;jng Appcll~lI t" ~ con ..... idt"" under 

thc utlcmpt lht'my. 

II. THERE WAS i\ HUE I'HOCF. !l.S VIOLATION BY TRll\ I. c OVIn 's 
t'iH :\lARV T HEOR Y Of CONVICTION BECA{iSE THERE W l\ S 
INSIJFFIC[I~T F.VIDt::\"CF. OF SC IL'H ER 

Appellants cOi1l('nd th~t lhcrc was a dl!C pmccss vin lation I:ly Ihe trial court ' s 



"whelher. lI f\cr viewing the evidence iulhe: light most favornble to the: pro~ecutiO ll. any 

ral lonal trier or r~I.: ' could have fou nd the essen!i;!] dements o f ttle cri me bc}'olld a 

rea-..:mahk doubt.·· (Jac;ksol1 v. Virginia ( 1975) 443 U.S 307, 319.) HoweH:r, "evidence 

leading only 10 speculallve infcrcn cl..'$ is irrelevant " (f'Mplc ". Kraft (11.100) 23 Cal..lth. 

'JR 1035. See also People \I De La Plane (1 979) ~8 Cal. App, 3d 223. 24--l ( \51 Cat 

Rptr. (I.·Bl.) 

Rf.'Spoml ~ nts ar<",'llc that. applying Ihe stanrbr(ls o f In re Jorge M . (2000) :n C:lIA ,n 

866. there was suffici ent e~ idcnce that Appcllunt intended to bllilJ a ri lle he knew wa.<; a 

prohibited "as:>aull weapon: ' (103 14, ) FiI"L this case docs nOI involve lhe po~s~sion of 

a fu lly assembled "assault wcapOIl" as diu In n:: Jorge ,VI, and each lind evc:ry cas<: in a 

lim: nf C !L~es thm [ollow .. '(I . Rilther, \ !l is \'a ~t: is an extrnorUinary ca'ie o f fin;l impression 

in which Ihe SlI lienl charaderi sli~ orthe pm~ arc cxtr~mclll nbscur~ bel.:all~e the case 

involvC& p05se~3i (ln or JXlI1S that could, \\ ilh additional machining lind assembly. be 

cunverted inlo an "u~s a u[t weapon" or (ll/O flwr type olfirumn liral would "01 be deeme,f 

ail "' lssau/r WI!"fJVn .. (2 RT 305.) As di scu'l..<o::<l (J.bov.:. a fully a~~ .. mb[cd .~---4 7 i ~ nl)! 

Harm/{ l ' , County ,ljKings. supr;!, di~~us~~ Ihe rcqu itl:mcnl ('>f the Cali lOmia 

Dcpanmcnl 01 J IISllC~ to add ti rCJlrrlls to lhe list b\' make and m(>del in o['{!er for an --AK 

S~rics" 1) pc: Ii rc al1l1 to Ix d~~mcd all "35'>;lU II weapon" rc:gardl~" " fi ls lbturcs. The 

C;lii li)mia Dq)nrtrnent ofJusli,;c's <luthnnl ) to add fi tl'an ns. including AK47 lypc 

tire:mns. 10 the li~l ()f"a~qult \\'~ "pO Il S" was rcmovcu h) ("al. '\ssl'm\>ly 1li112728 

(:':OUn). 

15 



:\ reviL'W of the \\' hole record shOW$ nuthing indiC<ll i ng iln illtcmpl or intem to 

manufaclure m P(l,sc~s ;m "assault WC3pC1U:' The: eviu<:Jlct n: ftrrcd In by Respondellts 

includes Appellant' s ~ lIhstanual and unhindered pos$<.""S.,ion or alll J Ihe parts needed 10 

manu taclun:r J lld as~cmhk a tully timcl ioning AK-47 that may or may fIOt be Ull "asRault 

weapon" d~p~nding on th~ method o f ~on(ig Ll rmitl]l (RT 14. 1 RT I \3- 11 4.) And. a, in 

the case of P~op/(! \' LlilIa, supra at 535, pOS~CS~iOll ,,lfthe <:()lTIp()n~nl s i ~ in, uftkienl 

rxilkncc tn ~upron I\ppellnn t' S COil ' id iull . 

RcspClnu.:nb dh~ II Siring of lncorn:d nnd unre lllled e\ idenee to suppon the ..:it.im. 

They incorrecl ly dte Appellant's pos..'<O.,<;on u l a (D1TC ri lle as a ~semiall1:mnmic ritlc" 

which appel lant admi ll ~d he asscmbkd himsdf. (R13 14.) However. Ihe DTe lircarm is 

not "semiauIOIl1<\\ic," bm rather. Responden t:;; ' wilne:~~ U nicer Chapman teslitied lh;\l it is 

a holl-aClion. \ I RT IU).) A~ such. lhal rilk " u~ not Qnd could nn\ bl: 1I0 "assau lt 

w~apon" unucr )\ ;11111 C,,uc sect ion 12:!75 /:1 w'q. aud IS irrd e\'ruJt to any intenl tu 

m aJlllfac;\I,.«" ~p;t1';IIt: ~ I\d unrclalc:d p;trlS intu a ll '"assauh \'c:apon .'-

R¢~ponden(s ":! lc Appel lant's uS< of g!ms \() go hunting. h j ~ pos:>o.'"jsiun nfl egal 

lilrge ~alilxr ammunitinn for t"ll uiJh;r~nl Iyp~s of I ~g:l l fircan ns. his nsi l 10 " website 

titl~d AK- 11l1ildcr . ..:um. (Ind h i~ admission Ihm he had bCgt\ll hui ld ing an AK··17 ri lle. 

(RH 14. I RT \03. 116-1 8. 121 · 123.) J\~mi n . nun..: "f . hi.~ n:l~ lt s to "as.."au ll \,,'apolt~" 

nur implies an", 'nl .1111 .. build an "as:;.1uh wt,;;l p"n." lh"ugh thc:~..: ta ... ,s I:oll id inui..:alc 

int'::lII to nl<Ululill:lllf t:l lirearm I,)r "hunting" or -sp.orting lise" a~ e"l'rt.'sly perm;!!,:''' by 

I'mal Code s~cli ,)n 12275.5. 
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" im) li)" Respond.:nts cite Appdlant -s , talcmenl that h~ km:w m.lking and having 

hi:> ()wn AK --H rill.: ""-S wr(>ng. (RB 14, 1 RT 113.) Wh;1I is important here is I) 

Defendant knew h.: was a [lCrson prollihited from p():,.,\es;;i ng firearms pursll.nlU tu f 202 \ , 

sub<!. (a)(l ). and::n this; i ~ not an ex pl"L'Ss .admiss ion o f any "nent to bu ild flI\ "assault 

lI"e:lpon " -\ <J Iht: t::I.lent 111n! .'\ ppt:llant" ~ statcrnCnlthat his hu>ing (' ri tk was "wrong" 

would e<)Il$lill.lh: an a.J mis.~ i()n 0 f intent 10 bui ld Ull -assault weapon:' the facts st ill fiwOT 

lII,p[l.: liant. In LWIIl, the fac t Ihal The dere l\\l~n l po33e~~~d t:quipmml \ll manufacture 

hashish and provided. test imony admin inp, inten t IU manutileture hash ish were deemed 

insu flicknt "nder r enal Code ~e.::\ iun 664. As such , the 5-IIIlle should hold lrue here Dnd 

Appellant ' s cClilvietion should be fC\'ersed 

Ill. THE STAT\.;T E IS L";o;oCO~'STlTlJTlO ." ALLY V A(; liE AS '" t'PLIED TO 
Al'I'ELLANT 

RC~fl'.ln denlS ' maill lheQr)' is th il>: i\ppdlallt .~hould have 1)(.'cI) aware tha t his 

v iol;,tcd (hc laws pruhi hit ing his possession and manuf:te ttlrc of al) ";t:"~ llft we-d\,,)n:' 

1IU3 j 7.) 

Tn with,lunu tI \'agu.:n ~~s c ha llenge. a penal st;UlllC ,nust S3t i~fy twn hasie 

rcqu; remell! :; . f ir~L the Slillll!'; 'Olbt PfO\ ide ad.:,\ uale nulic.; \.1 t'111,)$<; whn must (~hscrn: 

it. (r1'I>plr:: ,,_ Rllba<:I.JIlia (2000) 23 CalA '" 322. 332: Peoph' Itx rei. Gait,) ". ACWlG 1. 1 'i'J 7) 

1.:1 ('a lA .... 1090, 1 j j fl: lobe ~. Cily orSon/II Ana (199;) 9 CalAth 1069. I \ 06; ~l'C U_s .. 

Cnns!.. 5';' &. I~ '" _Amemh.: Cal. COilS\" 1111. I. ~ 15. ) l{e;;[l0Il<!'::f1\S c ite not one law that 

\7 



Rather. the), cite Ihe same 'Ir ing of fJcl~ to support a policy arglllllcn i Ihal goes a!!a i lL~t 

the e"press languuge o f ihe stiltutes, regulations. le tter npinion~. ani.l historkal pr;Kticc 

relal ing to scmiautomalic fircanns generally as disc uss~d ill Parll of thi , tl rie t: 

MOrc(\y.:r. the p"liey arguments. mndc by Respondl'1l1s Me the same pulicy 

argumt nts cunl:lltly neing lkbated in ~upport of Califom;a Serwlc Ri ll 2../9. whi~h hn$ yet 

to pa.~i - but v. hich pro'lcidc5 insight in\{) the vagueness created by Ih<l Jack of darity in 

Ihe Penal COtle and the lkpartmcnt nfju:;t icc·s ~ on tlictmg regulations. 00 May n. 

$(:nator Y cc all lcodcd Senate Hi ll 2../9 to nhninali/.c the possession of parts th~ t can he 

used 10 !;UIlw rt a fireaml into an ":J.'&111lt \\C'IPOII "· 

rh i~ hill would . <.:ommcn<.:ing Ju ly 1.1013. and w ith <':eftain c)l,l..:pt io,K prohibi t 

an)' person from impllrt ins. lIlaking. selling. I\);lnillg. transferring. or possess ing 

any conv~r:;iOfl kit. as ddinL"<i . Je:; igncd to comcn c.:rtai n lireanm with a fi ~~"<i 

mo.gazlnt" illlo tir<.:anns with the c~pa<.:ily In a~~cpl ,1 d<.:tachahle maga:z in.: ;md 

ol h ~r fcatu~ making the tirc':lnn im aSS~lI lt "C(lpun and woolJ muk<: viol:lIions 

, ubj \:Ct w nim inal penallies. n y cnmlilJg !1i"w crimf's. th is bill would impose a 

stalc- l1l<1ndal~d IOCil l progr.un. 

(E~ hihil t . I ~mph (,sis ad(lcd.) Senate Hill :;49 has no t Il ccn paSS(."<i. 

rhus. nOI only hilS adcqu~le not i<:c not " ~ t!l gjv~nl\1lhc public. Plaint irr s tiwory 

h,,:; nOI hct"n ~ naclcd ini lli nw ·- as <,:'<i,kn~cd by Ihe f;le t that Senate 0i1l249. <IS :lUtendcll 

on May 12. 20 1 2. ~"rrcssl) STat.:, th;lt it I>"Hu lll be ··<.:r{'<l\ ing n~w crimc;;"· 

Se~mllL th~ S lalllt~· mll~1 pr." i<ic ,unieicnll: ddifl ite gunkl in ~" ,\ VflgUC Ill" 

il1l pt:noi,<,sib ly dclcgiJlCS po Ii ~> malh::r.; w the p()li~c. i "'l g~s. and j lllic~ 1(lr rcsn] u\lul1 nn ~, 



subj~ cti\ c b~ ~ is, II illl Ihe atten;,!:.lnt risk of arhilr~I")' an;,! discretionary enforu:mcnt. 

(P(,oJl!~ \' S!I/Nrior Court (Casswcll) (1<)98) 46 Ca1.3d. 38! , 3<)0 ; People 1-'. F.IliSOfI 

(1 9I)lI.) 6K CaLAppA'" 203, 207.) rhe terms o ra STatute cOIn be cons trued by re lcrencc In 

()Iher Icgiti ,,\at~ WUT\;e$ su(h as SlIltlltcs. icgislatil'e h i~tory, ~ml j udicIal decisions. 

(People I'x rei. Gallo ". AcunlJ. su!"fl1. I ~ C,11 A 'h a t pp. 111 6· 1117.) A~ d=rilxti hcrd n. 

nothing tn the statute pruvidcs , u ffiCl ~nt h'll idc line:> III suppo:m ofRcspontknts' thcory. 111 

tact. a.~ dbc ll~~~d in deta il abo\'e, the , tatutes. l cC!i~hlli V~ h i.~tnry. ~oJ j lld it:i<ll dox isions 

prove thai I'c03\ Corlc s~dioo 12276 1 du...'S no l apply to p()sse~sion of incomplete part~ 

or di.o;a~mhlcd li rcarOls. l"h~ result u rthe nmbiguilY as applied is that. after Olcr len 

vca.rs in cflcct. the .. \-,sault W.:apon ~ (onl1'\)1 Act has b<:!c n applied for th.: tirl'ot ti111~ in a 

manner that applies ,olely to poS!)es.,inn of cOmmonly u $~d anti inl~rellangetlblc parts­

not Cf) \l1 plde and a);,nnbkd flr~arms , Sud a ppli ~"tiOtl i mp.:nn;s.sib l~ ocle!}ltcs polio.;y 

1 1131t~ r' . as here. 10 thc pnlk~, .i lOUgc ~. and j llri e~. Tll i~ hl'Comcs more sign ilienot ll lo.:rc 

thc pull l ie II as 1Wl pl;I~~ d on notkc prior TO the c., p iratioll (1 r the :!OO 1 fCg ls trntiun 

re'IlIire111cnts corHa ined with in tile A5Sault Wcapons Control Act - potentia lly subj ect ing 

hundreds ()r thml~md~ of fi n,: "nl1 O''iI1~ I, to pros,,;culion fOT i":.l il ill !; to register firearm 

PMt~ kils antl/,'r ~iT ... arl1l~ \\ illUl llT thc rcquisiIC fC<lh lI"l: S insta llcd. 

The one :Irgmllcnt made hy Respondcnts is rlW ! I'eopll! I'. Jack"oll ( 1'J6!\) 166 

C a l. App.2d 3 I I .. H 7. \\ hich hd..! that a \ HJlation o f 1\:l1al C.l(k , ee l inn 1202 J requi r.:d 

proof thai the wenpoll wa~ ((Illy opc r~,tionaL \\;lS ubwgufcd hy ~ Ublh"is i on (c) of rcml! 

Code ~ rclinn I ~I)() I, ( H.11 9 I .'\ppc lIanh :lgrcC. Y ~l. "~ n al Cotic ~cc tivJ) I JU(Jj WIl.' 



s~etioll 12021 , ann otht;::r Jp;!cir7ed st~tutes. I h",'c\ cr, Re5rnnd~u ls Slate, without 

;,uthority . (hm the abrogation "pp li c~ to ··a.'-'<;l uh w~ap (lII S ." This is ill d irn:1 cnnllict w ith 

thec"press lall£l);Jge of P~nal Codo: 12(0 ) (e), which stillc , "(e) A~ used in Se~lioll'; 

!202 1. 1102LL 12070_12071. l20n ]2073 , 120n. 12 101. and 1280 1 of thi, codc.. and 

Scuicns ~ 100, 8 101 , and 8103 o f lhe WcUan: and Instit utions Code, Ihe LenTl " li reann" 

incllld~:s the lram<l o r receiver of the "capoll ." (Emphas is add.M.) PCn(!) Code s..-..:tion 

J 2021 is c )iprcssly c ited and abrogated - Penal Code 122i6.! is not. lhll$, Rc~pondcnl< 

ap.:!umcnt is wilhout Tn~rit - and II receiver is not i) ti rear!!l fot th..: p!lrp Cl~e, of Ih;: "assault 

MOI'eO\'CT, in do;;terrnrmng the me;Io ing o f U Slatute, \Ie: look nul only 10 the 

partl~ulaT statutory langll~g~, but 10 the d~ , i ~u nfth~ SlatLlk d" a wholc ami to its lJ bj~ct 

anti policy. When Iho: lWl"cm ing standard is 5ct rorth in a o.:ri minJI statu{e, it b 

appropriate 10 ~ Ipply the rule orkni ly in resulving ~n}' iunbiguil) in the ambil 0 1' the 

stiltute'~ ~ov,-,rag.c. To the C>' ICllt Ihal Ihe 1 ilnguagc or hislor)' o f ~ stal utc i ~ ullcertAin. Ihi ~ 

'"\mu::-honun:d inkrp rt,:t ;n .' gu id.; lim:"' ~o:fVCS 10 ~1lS\ln': holll tli at (h ~ro: is fair waming of 

Lhe b"undarit~ v I' crimin(,1 ~()nduo.: l and thal ltgi 5!a l l.m..:~ , no t ~ourK ddill<.: c rimina l 

Huhi lity. I Sec l-Iarr(,1/ • . C IJMII)" v/ Kill~' . at I I 54) (S.:e alsll. ( 'rand,m '/ Un if<!(l Slate.I' 

(!9<)0}494 U5. 152, 1511 {I lOS, Ct. 997. 1001-1002. 108 L. h I. 2d 1321; //' l i redSllllcs 

11 Thompsol1l('~fI/ .. r Arm.1 Co. (\ 992) 50·1 l .s. 505. 517·5 1 g [t 12 S. Ct.. 2102. 211)9 -

2 \ 11) , I I'} r.. r.d , 2d .10fl ll ~ pp)y ing Ihe ru le orlcnity in " r~dc ral li rc;lrms ~D~~/.I 

::w 



IV. THE TRI AL CO URT IMPROP£RL Y AOM1Tff,D EVIOEi'\CE 
WEGAR)')E\,G TUE .50 OTC AIIo'O THE .50 UTe BEOWl'LF 
AMM UNITlON 

Res pomkn LS ~ lIege that the admiss ion of the DTe tended 10 .~how t tl;!t App.: llant 

shoulJ have knowo the: Ilature of I~ "~~~;IU I I w~p()n" (!Ul 18. I RT 18·JQ, 21.) 

Speeit1cally. Re>pondent\, argllc lh<lllhe 0 '1 C and amlllWlil ion slrongly supported the 

rea,onable infcfl:'ncc thaI Appellant had Ihe ~xpcrknc", and knmvk dg" about assemhling 

lifc:<lnTIS to ~uc<:cssflllly assembk the AK ·41 t) po:: weape.n and should and IllUS! hilvc 

I:oo"n the "eapon h~ was build ing had th.e characteristics 01 an illegal AK-47 type 

weapOn. Rcsp,mden tS furlher nrgue thai "Appellant's intent to aSSemble a completc<l 

i\K -47 nllher than merely to ''''lSsc;..'' a ramlnm coll c:.: t ion o f P3flS or that wcapon is 

l>hUW Il by the f:l<:\ that he has a lready aSs¢mbkd II semirl./J/omalk rifle. II shows he had 

kJ) O\\ It-dge. abi l ity. and inlent tel Ilwnu rueturer another 'high powered" (upon: '" (RB 10 .. 

21. Muhlple emph8.$C.~ added.) 

l'i r>t. Ihoe 1;lCi thM th~' O·I( is !l ··vcry lurge' · cnli \x:r is i rrc l~V(ml as ,;,"ideIlCe of 

intent IU monul;lCiure ~nolh.::r lirc-ann into an ·':r' saull weapun:· a3 a fi~mll · ·~ alihcr" is 

11(>1 ~ ··r~nture" USl'\J 10 identity an ··assaul t I\"~apon·· pursualll to r enal (od.: ~ion 

12276. 1. 

So:.:lIRd. H~~poJllknlS rn i::;tak~Tl! Y (denli]"y (he IlTC firearm :lS a ··semiautoillatic 

rifle·' - \\ hid~ i ~ one char!ltl eri~tic ut".30 ··assmdl weapon:· The ril k . however. L~ 110\ a 

··~elll;mIlOrlHltic ." I I RT l OS ., In f;J.~ 1. the IJTC unlike an .'\1(·47. i., de<;nib .. ~ 1 as a ·'wry 

hl r£ ~. l'lfgC-<;lI lih.:r holt (INion L)· p~ ri 11.::· 1!rI. l. rn rhas' s "dd~d .l Due 10 the Die s 

" 
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d{.'{!mcd an '·as~au li w<:11(1on" under Pen,,1 (ode ~l'{!li(!n 12216.1. 1 h..::: shecr sil.c o l" th-= 

fircaml. and the [<Icl thai its adion fUn~·iioncd s l,Ibstant l:l ll} u i tTcrently than <illy -assault 

wcapoo.·· madc its admission a sub~t;lfl t lal Ulll1~l'r of unduc prej udice , cf)n fll..~t."tl the 

issues, and misled thc jury. This i~ C\ iftcnCl~ 1 h~ Ill..: Ite\ plmUellls' {)wn brief '~hich 

repc-atedly re fcrs to the tireann as ··,;..:mialll')lulItk- in iilllct ion·· a requ is ite clement of 

!'enal (ode sc-ct ion 1221(>.1 . 

'nlC ~ame holds trw: fo r Ihe Offillll,luition "hk h i .~ nm th.:: -\.:l ,ne cal iber as the "A K-

-'IT' and whi~h is irrelevant, lind cali h ~ r is not (I l"calurc ,,[P~n al Code ~cdll1n 12276.1. 

Nor was any evidence rro tlcr~d to a\l ~~c a~ mUl·h. 

/\$ sHeh. the admi ,sion (li"lhc [) rc rine lind lh~ 50 ca lib.:r .1<l1r1lunilion were 

improperly admlllctl. ~~uscd I,I!HJlIC prejudi ce, ~ ') Ilft\sed the issu.;s. and miskad lhcjury . 

CO~CLUS'ON 

Accurdmgl) . rctiti ... ncr rc~rCC il 'ull ~ rC4\t~"; l s Ih ~jll dgmCIl\ ~ n:,",:r~cd. 

,., 



O :1{T1FICATE OF COMPLIANCE 

I 'ur:; U;1I11 to Ruk 8.204 of the C;lli tilrnia R uks of COllrt. [ CC I1i I)' that tht:: forcgoi n g 

App..:lhlnl's R .. :ply Hrid W:l~ prodllccd on :l CIlmpulcr in 13-point typc. The "wd C~ )\1l11, 

including. fOOlnotcs. as calculme..J by thc wo«l proccs:.ing Ilfngrnm used 10 gcnaatc Ihe 

bric:l i~ 5,454 words. 

Dnted: Seplt::mber 11 .20 12 DAVIS t\l\() /lSSOClATFS 

By:isiJason pavis 
Jason A, DavisC,--­
Allome), fur Appellant 



Jason Davis 

Da,i, & A"ocial<:s 

30021 Tumas SL Stt" 300 

Rancho Simta Margarita, CA <)26~S 

CERTlFICAfE OF SERVICE 

L JasDn A. Da\is, am employed in the County ofOr;mge, Califonliil. I am o,er the 

age of 18 years and not a party to th~ within action. 11.1) husiness address is -,n021 Tomas 

SL Stc. 300. iZancho SantaJ\.l<lfgarita. California 92688. On S~pkmh"r 1 l. 2012. [seni"d 

,APPELLA\lTS Rf'PLY BRIEI' hy maihng a copy bv lirst-el~ss mail in separate 

envclopes addn:sscd;];; follows: 

SEE ATTACHED .\lAILll\(j LlST 

[ ueelare under penalty of perjury under the laws ()fth~ State of California that the 

fDregoing is tna: and cOfTed. l'x~nlkd on S"plcrnbcr j 1. 20 j 2, at R;ml:ho Santa 

'\1argarita, California. 

,s,' Jason Davis 



Cenlral Jl\\li~~ C~nt~r 

700 Civic Center Drive West 

Santa Ana. CA 92701 

For Del to. HOll. Daphne Swll 

~IAILING LIST 

Offiee Of The State Attorney Gtneral 

I' 0 Box 85266 

Orange County District AlLOrnty 

40 1 Civic Center Dr. 

Santa Ana, CA 92701 

ricn Due NguYl:n 

CORC:i AK~943 

70 I SculidJ A venue 

P_O_ R(\)( 8800 

Wasw. C\ 9J:::'Stl 


