


agree that the .45 GAP cartridge is handgun ammunition?

2| A I've never seen a GAP round. I've never seen a

3| Glock chambered for a GAP round. I've read about them. I

4| know of no long gun that's chambered for it.

5 Q Okay. So you have no reason to believe that it's

6| not exclusively handgun ammunition?

71 A 1 da nor.
8| ©Q I think we've covered the 9mm Luger, also known

9 as the 9x19, also known as the 9mm Parabellum, but I guess
10| let me ask again.

p i Based on your experience and expertise, would you
12| agree that the 9mm Luger cartridge is handgun ammunition
13| for purposes of the challenged statutes, meaning that it's
14| used more often in a handgun than a rifle?

15| & Well, again, given my worldwide-through-time

16| perspective, I would disagree with that because I assume
17| that in the world, that cartridge is being used more in

18| submachine guns than it is in handguns.

19| @ What if we changed the focus to the United States
20| or California, would your opinion change?

21| A There -- there are still things that I wouldn't
22 know, because the DROS sales information, as soft as it

23| is, doesn't give you a real sense of -- well, we don't

24| know anything about long guns at all from DROS and I don't
25| know how many Marlin Camp 9s were made. I don't know how
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many uppers for AR 15s were made that use the 9. I mean,
on and on and on. I could -- I think it would just be
irresponsible to say, "Oh, yeah." There are so many
submachine guns in the United States and in the world and
a lot in this state too that burn those rounds up that I
think a study would probably conclude that it's more often
used in long guns.

Q Worldwide?

A Yes. Possibly even in the United States,
depending on the police use and military use. There

are -- the military burns a lot of those in -- you know,
with the SEALs and -- because most -- most shooters, you
know, they buy a box, they go out and shoot once a year,
two or three times a year, they may have a gun, some
cartridges, but they don't put that many rounds through
it. The world of submachine guns and training with those
is you shoot a bunch. And so that's my sincere belief,
that --

Q So do you interpret principally for use in a
handgun to mean the number of rounds cycled through a
particular type of weapon?

A It's that and it's the number of firearms for
them. There are -- again, I -- I said in one of the
things I wrote that to me, the ultimate way you determine

whether something is for handgun or rifle is what you
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shoot it in. And if more 9s are being sold to shoot in --
or if more 9s are fired in submachine guns and that's who
Federal or whoever else is producing them for, they're
filling contracts for the military or police and the
military and police are shooting them in their guns, then,
yeah, submachine guns. I mean, i1f the people who drafted
the law had been a little bit more precise, we wouldn't be
in this position, but that's my view of it.

Q Based on your experience and expertise, would you
agree that the 9mm Federal cartridge is handgun
ammunition?

A The only gun that I know that that round was
chambered for was a Ruger revolver. I have never seen a
long gun chambered in that -- or know of one.

Q So you would consider that to be handgun
ammunition?

A Yes.

Q Based on your experience and expertise, would you
agree that the 9mm Mauser cartridge is handgun ammunition?
A That's a tricky one. And the reason is, is I
believe a fair amount of the 9mm Mauser production was for
machine pistols. The Germans made some, the Spanish made
some. They were called, I believe, the 714. Some of them
had detachable magazines. Some had fixed. That's one

that I'd have to do some research on, but I probably come
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1| down on -- on your side of it because most of the machine
2| pistols had detachable stocks and, therefore, it wouldn't
3| be a long gun as we're discussing it here. So as I think
4| my way through it, vyes.
;;**5 Okay. Thank you.
6 Based on your experience and expertise, would you
7| agree that the 10mm auto cartridge is handgun ammunition?
8| A What I would have to know there is, there are
9| long guns in upper receivers. I believe the FBI -- I
10| don't know whether they had 10s or .40s or if they had
11 both, that's -- I would be unsure on that.
12 o) Well, let me ask you this:
13 What long guns, to your knowledge, can chamber a
14| 10mm cartridge -- 10mm auto cartridge?
15| A I think I may have listed some in the declaration
l6é| here. Let me go and refresh that because I'm afraid I
17| might be getting 10 and .40 transposed here and I wouldn't
18| want to do that. Let's see. That would have been in this
19| one. That -- that's right. I got myself twisted around
20| here. I was referring to the .40, not the 10. So in
21 answer to your question, on the 10, no, I don't know of a
22| rifle right offhand that I can bring to mind that's
23| chambered for the 10.
24 0 Okay. So you would consider the 10mm auto
25| cartridge to be a handgun cartridge?
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A Yes:.

Q Based on your experience and expertise, would you
agree that the .40 S&W auto is a -- is handgun ammunition?
A Well, no. That's where more work would have to

be done, because as I say in here on page 11 of the
document filed on September the 29th, there's a list of
the Beretta Storm, the Hi-Point, the Kel-Tec, the Olympic
Arms, PC for carbine and those things and I don't think I
could agree on that. I think one would need to know

substantially more than we know.

Q How many long guns chamber the .40 S&W auto
round?

A Well, from the list that I made is one, two,
three, four, five -- looks like about six are the ones

that I put down on the list here.

Q Do you have an estimate of how many handguns
chamber the .40 S&W auto round?

A Ruger, Smith. ©No, I'd have to research that. A

number of them. 2And there are various models of thosge.

Q Can you give me an estimate? More than 207?
A No, I can't.
Q Okay. Based on your experience and expertise,

would you agree that the that ACP cartridge is handgun

ammunition?

A Yeah, as I said before, I know of no long gun
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that's chambered for that.

Q Okay. Same question as to the .32 ACP.

A I would say no. And that was the monologue I
took you through on the VZ 61 Skorpion and the follow-ons
to that. The .32 ACP cartridge has a tremendous following

in submachine guns worldwide.

Q In California, however, what would your answer
be?
A Well, I know --

MR. DALE: Objection. Incomplete hypothetical.
Sorry. Sorry for the interjection.

THE WITNESS: I know of no long guns that are
chambered for it. There are precious few handguns that
are still being chambered for it.

Q BY MR. KRAUSE: So your conclusion that it is --
that the .32 ACP cartridge is not handgun ammunition is
based on its use outside the United States?

A Yag

Q Okay. Based on your experience and expertise,

would you agree that the .357 S&W Magnum is handgun

ammunition?

A No.

Q Why not?

A Well, 40 years ago if we'd had this discussion,

virtually every police department and sheriff's department
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would have carried one of those, a wheel gun of some sort.
Now you'd be hard pressed to find one. There are a world
of .38 and .357 revolvers floating arcund, but there's
also a world of rifles that are chambered for them,
including a CHP commemorative and all manner of stuff that
comes from the Italians and these are part of the cowboy
gun world.

Q And those are for sale in California?

A Yes. Yes. As a matter of fact, the principal
distributor, EMF, ig California based.

Q Do you have a rough estimate or -- of the number
of long guns that can chamber the .357 S&W Magnum
cartridge?

yiy No. I brought the Cowboy Chronicles along, and
their ads, and there are four of them. And through the
yvears, there have been -- the Israelis made one called the
Desert -- no, they called it the Wolverine. Browning has
made them. There have been a lot of them over the years.
Whether they're still being sold, I don't know. They're
still in circulation. But the principal ones that are for
gale here now are the cowboy battalion ones.

Q Do you have an estimate of how many handguns can

chamber the .357 S&W Magnum cartridge?

A You mean in models or in count?
Q What's -- you mean total number versus models?
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A Yeah.

Q I don't expect you probably have a count, so
maybe models.

A Through time, Smith & Wesson has had a lot of
them. Colt has had some. Ruger has had quite a few.
Rossi. I'm trying to think of who else comes to mind.
There are a lot of models of .357s, be they Deringers or
revolvers or single action, double action or -- that would
require some study to count.

Q Okay. Based on your experience and expertise,
would you agree that the .357 SIG, S8-1I-G, cartridge is
handgun ammunition?

A With that cartridge, I have never seen a long gun

that's chambered for it.

Q So you would agree that the .357 SIG is handgun
ammunition?

A Yes.

Q Based on your experience and expertise, would you

agree that the .44 S&W Special is handgun ammunition?

A No.
Q Why not?
A Well, again, we're into the same thing as with

the .357. The .44 Special will work in a .44 Magnum.
It's like the relationship between the .22 long rifle and

the .22 long. All manner of .44 Special firearms that
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1| will accept a .44 Special cartridge have been made and
2] I -- I looked at the -- at the DROS stats on .44s and
3 .454s and that's when I thought, you know, well, I don't
4 know whether these are new sales or whether these are, you
5| know, transfers. And there are quite a few -- the
6 impression I have is there are quite a few. I haven't
7| gone to the National Shooting Sports Foundation or various
8| £olks to find out if T can get gun produyction from Marlin,
9| because they make them, and Browning made them. I have no
10 idea what their sales are, but I know that there is an
11| open question that until you resolve some counts to really
12| know what's being sold and what's been sold over time.
13| Q Okay. All right. How about the .44 S&W
14| American? Based on your experience, is that cartridge
15| handgun ammunition?
l6| A That's a vintage round.
17| Q Is it? Okay. Tell me about it.
18 When was it manufactured?
19| A Well, I want to say the .44 Smith & Wesson
20| American is an antique round.
21| @ Okay. I've leave it at that. I saw it. I asked
22| about it. I'll move on.
23 | In your experience and expertise, would you agree
24| that the .44 auto Mag cartridge is handgun ammunition?
25| A I've never seen that chambered in a long gun or
164
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know of one.

Q So you would consider the .44 auto Mag to be
handgun ammunition?

A Yes.

Q Based on your experience and expertise, would you

agree that the .44 Remington Magnum cartridge is handgun

ammunition?

A No. And I just -- go back to what I said for .44
Special.

Q Cowboy ammunition?

A Well, they are popular in rifles. The Ruger has

a bolt action. They have a semi auto. There are
Brazilian ones. There are a lot of .44 Magnum rifles,
some of which are cowboy design, but it's broader than
cowboy .

Q Okay. Based on your experience and expertise,

would you agree that the .44 S&W Special is handgun

ammunition?

A I thought we just did the .44 Special.

Q Did we?

A Yeah.

Q Oh, we did. That's repeated. Never mind.

Strike that.

Based on your experience and expertise, would you

agree that the .380 revolver cartridge is handgun
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ammunition?

A .380 revolver?

Q ¥eah.

A .380 revolver?

Q I read it in a book somewhere.

A Well, if it's designated like that, it's a
British cartridge and it would be for a Bulldog. I -- I
Rayve cas

@) If you're not familiar with it, that's all you

have to say.

A NE Ll

Q I don't want you to guess.

A Okay. Well --

Q I'm not here to trick you. I'm honestly not.

A If we can find it in Cartridges of the World, I

can respond to it.
Q Yeah, it's listed in Cartridges of the World
and -- do you have the -- if you want to -- oh, do you
have it in front of you?

MR. GRAHAM: It's there, but...

MR. KRAUSE: Did you find a page for it?

MR. GRAHAM: No, I didn't. Sorry. I was locking
at other stuff.

MR. KRAUSE: Okay. Never mind. British. You

were correct. ".38 revolver cartridge is a British
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innovation for the Webley revolver and originated about
LS E el i)

THE WITNESS: Did I pass?

MR. KRAUSE: You did. One thing I won't do is
question your firearms knowledge.

MR. DALE: Is that a stipulation?

MR. KRAUSE: What is that, the expert
designation? No. There is no dispute that he is an
expert in ammunition in firearms.

Q BY ME., KRAUSE: Let'ms ses. Let's turn to the
next one. Based on your experience and expertise, would
you agree that the .380 automatic Colt pistol cartridge is

handgun ammunition?

A No.

Q Even though 1t has "“pistol? in its title®

A Well, in the American title, it does.

Q Okay.

A It's also the .9 Kurz, the 9x17, the .9 Corto.

It has a variety of names. No. That has -- that has been

used extensively in the submachine guns in the third
worlds as well and the things like the .32 and the .380 in
my experience are firearms that don't get a whole lot of
rounds put through them. They're, you know, below the bed
or up in the closet sort of guns and, again, you'd -- to

nail this down, you'd really want to look at the universe
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of submachine guns, particularly the ones that flowed from
the VZ 61 Skorpion, because there was a 64. There are all
sorts of model numbers. And that cartridge was part of
that development.

Q Okay. Focusing on California, how many long
guns, to your knowledge, that can chamber a .380 ACP
cartridge are for sale in California, if you know?

A The only non-handguns as we're describing them
here that I'm aware of are machine pistols that wouldn't
be in the civilian trade. The Military Armament
Corporation, the MAC, it was called, had a .380 machine
pistol, but beyond that, I'm not aware of a rifle that is
chambered for that round.

Q Okay. So your conclusion that the .380 ACP
cartridge is not handgun ammunition is based on --

Across time, around the world.

Across time, around the world --

Yeah.

-- foreign firearms?

eSSt

o ¥ O ¥ O P

Okay. Based on your experience and expertise,
would you agree that the .454 Casull cartridge is handgun

ammunition?
A That's chambered for rifles -- in rifles as well.

That was one of the things that I really alerted to on the
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DROS stats, the number of .454 sales. That seems
inordinately high because that's a very expensive revolver
and very unpleasant to shoot, and so I look at the numbers
on your DROS stats and think, "This can't be. This --
this must include stuff that" -- so having said that and
knowing that rifles are available chambered for it, I'd be
reluctant to make the statement I've made on other
cartridges until I know more about sales and what exists,
because the .454 Casull is relatively new. As cartridges
go, it's a .45 Long Colt on steroids with a stronger web
in the case and my experience is that's a pretty small
universe of handguns. And so some level of long gun sale
would -- wouldn't seem to me to be real hard to match the
handgun sales because it's such a niche firearm.

Q How -- what long guns, to your knowledge, can
chamber the .454 Casull that are for sale in California?
A Most of the ones that I've been aware of are
modifications that people have had done, not -- they --
they didn't buy a .454 Casull from Company A. They toock a
rifle that would accept it and had it rebarreled,
rechambered for -- so that they could use it, say, with
their Casull pistol or for whatever the reasons were, but
most of the Casulls that I'm aware of are not factory
produced.

Q Okay. But .454 Casull cartridges do fit into
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handguns that are sold in California?

A Yes.

Q So your conclusion that the .454 Casull cartridge
is not handgun ammunition is based upon sales and -- the
existence of long guns outside of California or -- help me
understand that.

A I'm not saying it's not. I'm saying that the
data is insufficient to draw the conclusion. I'm -- I'm
miffed by the DROS stats because of the numbers and
thinking, "This can't be." This is -- so many Casulls
being made, unless they're just -- the guns are recycling.
Q Somebody buys one and doesn't like it and moves
it on. 1It's the same gun, but it's just passing around?
A So I'm not saying it's not. I'm saying the
responsible approach would be to know more.

_qb Okay. That's fair.

- Based on your experience and expertise, would you
agree that the .38 Special cartridge is handgun
ammunition?

A Same thing with .357 Magnum. That's the .22 long

rifle, .22 long. If you have a .357 long gun, you can
shoot .38 Specials in it.

Q And in your experience, a lot of long guns
chambering the .38 Special have been sold and are very

popular?
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A Most of them are chambered for .357 because that
way you get both.

Q Okay.

A The -- in my experience, the firearms that I see
.38 Specials and .357 Magnum both in handguns have just
sort of dropped off the chart. I mean, they're still
being made and they're still -- but as compared to

40 years ago, there's a world of difference.

Q But if you consider the historic implications and
the high numbers that existed in the past, does that
change your conclusion about the potential for .38 Special
cartridges to be handgun ammunition?

A Well, as I said, I have a .357 model 19 and I
have a .357 Ruger Security Six, and neither one of them
has had a round through it in 15 years, so existence and
use aren't necessarily the same thing. And so that's why
I think you have to look to not just what's sold, but were
these rounds being expended. And the cowboy thing, for
instance, tremendous amount -- you can see in the ads how
cartridge manufacturers have moved to cater to the cowboys
with reduced loads, black powder loads designed
specifically for the competitions that they have.

Q Isn't the .38 Special/.357 still pretty popular
among people who purchase them for home defense?

A There is -- the -- I know that Smith & Wesson
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e

pushes their small frame revolvers for people with small
hands as home defense guns. I have no sense for what they
sell. I know that those titanium frames and those little
things are extremely unpleasant to shoot, so then it's a
question -- you have a gun sold where you're getting
rounds fired through it. And part of my response to you
is, "Where are the rounds getting fired?"

Q Okay. Based on your experience and expertise,

would you agree that the .38 S&W cartridge is handgun

ammunition?
A I know of no long gun that is chambered for that.
Q Okay. So you would consider the .38 S&W to be

handgun ammunition, yes?
A Yess:
Q And finally, last but not least, based upon your
experience and expertise, would you agree that the .38
automatic cartridge is handgun ammunition?
A Okay. Now, are we making a distinction now
between -- are we talking about the .38 Super or are we
talking about the -- there's a -- there was an interim
round that -- basically between the 9x17 and the .38
Super, which may be what you're referring to --
Q It might be. Let's wait for the book.

Yeah, .38 Super automatic. Introduced by Colt in

1929 as an improved version of the older .38 auto, the
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Super auto is identical to the original cartridge except

that it uses a more powerful loading.

A Okay. So your question, then, is about the .38
Super or both?

Q Super automatic, yeah.

A I know of no long guns that were chambered for

that, although there are some Spanish-made stuff that it

would possibly work in. That's not what they were

designed to use.
Q Okay. So in your opinion, the .38 Super or Super
automatic would be handgun ammunition?
A esH

e} Okay. All right. Let's just -- I'm just about
done.

I just need to find out if those declarations
made it.

MS. GRAHAM: Yes. I've got them. My secretary
is making a copy of them.

MR. MONFORT: Two were sent. There was one that
was not sent. We've been trying to confirm -- it was a
few years ago -- whether or not it was actually filed in
the case or not. I know that we obtained one from him and
I don't know if there was a signed copy that was actually
filed. So to the extent we could figure that out later

and provide it to you.
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MR. KRAUSE: That's fair.

(Off-the-record discussion.)

Q BY MR. KRAUSE: Into the hypothetical world.
Back when you were still employed by the Department of
Justice, if you were still employed by DOJ and the
attorney general asked you to create a list of cartridges
that would be more often chambered or fired from the
handgun, what cartridges would you include on that 1list?

MR. DALE: Objection. Vague and ambiguous as
"chambered in a handgun" and incomplete hypothetical.

Q BY MR. KRAUSE: And in addition, you would be
focuging on California and excluding use by law
enforcement and the military.

MR. DALE: Same objection.

THE WITNESS: Well, the -- I would do with the
attorney general what I did on the Roberti-Roos. I would
lay it out to him the way I did it for you, and I might
just add that I prevailed on the first assault
weapon-related thing and Van de Kamp said he wouldn't
support the bill, much to the dismay of senior staff and
then Stockton occurred and politicg consumed us, but at
all steps of the way, I said, "No, this is a mistake."

0 BY MR. KRAUSE: But i1f he said, "Come on. I need
a list. T need a list of cartridges that are handgun

ammunition in California that are chambered more often in
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trial, so long as it reflects any changes that were made
Lo the original.

MR. KRAUSE:

{Whereupon the deposition adjourned

at 4:34 p.m.}

I have read the foregoing deposition

transcript and by signing hereafter, approve same.

Dated /-2’ Zﬁ;ﬂ/t)

Okay. So stipulated.

ol T

//’ (Signature of Deponent)

(/i}/
-~
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DEPOSITICN OFFICER'S CERTIFICATE

STATE OF CALIFORNIA )

] s8s.
COUNTY OF SAN FRANCISCO )

I, Lindsey Perry , hereby certify:

I am a duly gualified Certified Shorthand
Repqrter, in the State of California, holder of
Certificate Number CSR 12806 issued by the Court
Reporters Board of California and which is in full force
and effect. {(Bus. & Prof. § 8016}

I am not financially interested in this action
and am not a relative or employee of any attorney of the
parties, or of any of the parties. (Civ. Proc. §
2025.320 (a))

I am authorized to administer oaths or
affirmations pursuant to California Code of Civil
Procedure, Section 2093 (b) and pricr to being examined,
the deponent was first placed under ocath or affirmation
by me. {Civ. Proc. §§ 2025.320, 2025.540(a}))

I am the depesgition officer that
stenographically recorded the testimony in the foregoing
deposition and the foregoing transcript is a true
record ¢f the testimony given. (Civ. Proc. §

2025,540 (a))
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W
I have not, and shall not, offer or provide

any services or products to any party's attorney or
third party who is financing all or part of the action
without first offering same to all parties or their
attorneys attending the deposition and making same
available at the same time to all parties or theilr
attorneys. (Civ. Proc. § 2025.320(b))
I shall not provide any service or product
consisting of the deposition officer's notations or
comments regarding the demeanor of any witness,
attorney, or party present at the deposition to any
party or any party's attorney or third party who is
financing ail or part of the action, nor shall I collect
any personal identifying information about the witness
as a service or product to be provided to any party or
third party who is financing all or part of the action.

(Civ., Proc, § 2025.320(c))

Dated: DECEMBER 20, 2010
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