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APPLICATION OF NATIONAL RIFLE ASSOCIATION
TO FILE BRIEF AS AMICUS CURIAE

To the Honorable Tani Cantil-Sakauye, Chief Justice of the
Supreme Court of California, and Associate Justices: The National
Rifle Association of America, Inc. respectfully applies for
permission, pursuant to California Rules of Court, rule 8.520(f), to
file the accompanying amicus curiae brief in support of the

Respondents.

1. Interest Of Amicus Curiae

The National Rifle Association of America, Inc. is one of
America’s oldest civil rights organizations and is widely recognized
as America’s foremost defender of the Second Amendment. Union
veterans of the Civil War founded the NRA in 1871 to promote
riflery and marksmanship for civilians and law enforcement.
Today the NRA 1is not only the leading provider of marksmanship
and safety training, but also is at the forefront in litigation
involving Second Amendment rights.

The NRA has identified this appeal as one of particular
importance. If the vague definition of “handgun ammunition” goes
into effect in California, countless NRA members in California will

have to undertake an impossible task each time they purchase or
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sell ammunition—namely, determining whether that ammunition
is “principally for use in” handguns. More importantly, the State
has argued in this appeal that the Second Amendment is a second-
class fundamental right. To the contrary, the fundamental rights
enshrined in the Second Amendment implicate void-for-vagueness
standards in the same way that First Amendment rights and
reproductive rights do. The NRA submits the attached brief in
support of the Respondents and urges the Court to affirm the.
decision below.

II. This Amicus Brief Will Assist The Court

The NRA has extensive experience litigating firearms and
ammunition-related cases at both the state and federal level. The
NRA participated as amicus curiae in the landmark decisions of
the Supreme Court, District of Columbia v. Heller (2008) 554 U.S.
570, and McDonald v. City of Chicago, Ill. (2010) 561 U.S. 742. The
NRA has also participated as amicus curiae in the California
Supreme Court (see, e.g., Harrott v. Cnty. of Kings (2001) 25
Cal.4th 1138) and in the Ninth Circuit Court of Appeals (see, e.g.,
Richards v. Prieto (9th Cir. 2014) 560 F. App’x 681; Peruta v. Cnty.
of San Diego (9th Cir. 2014) 742 F.3d 1144; Nordyke v. King (9th

Cir. 2012) 681 F.3d 1041 (en banc)). Counsel too brings special
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expertise to this appeal; it has previously represented the NRA as
a party or amicus curiae in other high-stakes, Second Amendment
litigation. (See e.g., McDonald, supra, 561 U.S. 742, Kachalsky v.
Cnty of Westchester (2d Cir. 2012) 701 F.3d 81; Peruta, supra, 742
F.3d 1144))

Amicus curiae, through its counsel, will provide this Court
with a thorough analysis of the implications of the Second
Amendment on the void-for-vagueness doctrine. The proposed
brief will assist the Court by clarifying which standard of review
applies for facial attacks of criminal laws that implicate the
fundamental rights protected by the Second Amendment.

III. Rule 8:520(F) Certification

No party’s counsel authored this brief in whole or in part,
and counsel for amicus curiae did not author Respondents’ brief in
whole or in part. No party or party’s counsel, and no person other
than amicus curiae, their members, or their counsel, contributed
money to fund the preparation or submission of this brief.

October 29, 2014 /;S:E'Cg;
p

Paul D. Clement*

*Application for admission
pro hac vice pending
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INTRODUCTION

This appeal turns on a single “definition,” if it can even be
called that. California law defines “handgun ammunition” as
“ammunition principally for use in pistols, revolvers, and other
firearms capable of being concealed upon the person,
notwithstanding that the ammunition may also be used in some
rifles.” (Pen. Code § 16650, subd. (a), italics added.) If particular
ammunition is “handgun ammunition,” California law imposes a,
litany of requirements on sellers, purchasers, transferors, and

1

transferees of that ammunition." While the onerous nature of

''The ammunition laws require that “the delivery or transfer of
ownership of handgun ammunition may occur only in a face-to-face
transaction with the deliverer or transferor being provided bona
fide evidence of identity from the purchaser or other transferee.”
(Pen. Code § 30312, subd. (a), italics added.) When selling
“handgun ammunition,” the seller must record (1) the date of the
sale or transaction; (2) the purchaser’s or transferee’s driver’s
license or other identification number; (3) the brand, type, and
amount of ammunition sold or transferred; (4) the purchaser’s or
transferee’s signature; (5) the name of the salesperson who
processed the transaction; (6) the right thumbprint of the
purchaser or transferee; (7) the purchaser’s or transferee’s
residential address and telephone number; and (8) the purchaser’s
or transferee’s date of birth. (§§ 30352, subd. (a), 30360.) The
vendor must maintain those records for at least five years,
(§ 30355,) and law enforcement may inspect those records during
normal business hours, (§§ 30357, 30362). The ammunition laws
also limit where “handgun ammunition” may be stored and bar
certain employees from handling, selling, or delivering “handgun
ammunttion.” (§§ 30350, 30347, italics added).) Violation of any of




those statutory requirements is clear, what triggers them is far
from it. No seller or purchaser could accurately predict what
ammunition is “principally for use in” handguns. The Due Process
Clause will not tolerate the guesswork required by the existing
definition of “handgun ammunition” in California.

California’s definition of “handgun ammunition” 1is
unconstitutionally vague no matter how the Court evaluates this
facial challenge. While facial attacks are often “disfavored’
because they “rest on speculation” and require the interpretation
of statutes on a “factually barebones record[],” (Wash. St. Grange
v. Wash. St. Republican Party (2008) 552 U.S. 442, 450,) the only
speculation required here is by those subject to this impossibly
vague law. The record makes absolutely clear that the definition
of “handgun ammunition” is vague under any applicable test.
Even though varying standards for facial challenges have ignited
“controversy” in other appeals, (Kasler v. Lockyer (2000) 23 Cal.4th
472, 502,) the applicable standard here is clear. The Due Process
Clause has little tolerance for vagueness when laws—such as this

one—threaten criminal penalties and implicate fundamental

these laws results in misdemeanor criminal penalties. (§§ 30312,
subd. (c), 30365.)




constitutional rights. As a result, laws that are unconstitutionally
vague in the “generality of cases” cannot survive a facial attack.
(Cal. Teachers Assn. v. California (1999) 20 Cal.4th 327, 347,
quotation marks omitted.) The ammunition laws in this appeal
impose criminal penalties and undeniably implicate Californians’
fundamental Second Amendment rights, including the right to
self-defense. Accordingly, those laws cannot withstand this facial

[

attack because in the “generality of cases” they are
unconstitutionally vague.

But even if this Court were to impose the more stringent
standard endorsed by the State and require a “total and fatal’
conflict with the Due Process Clause, the laws are still invalid
because the definition of “handgun ammunition” 1s
unconstitutionally vague and thus defective in all cases. That
definition provides zero guidance to law enforcement and risks
arbitrary enforcement based on individual officers’ personal
predilections. The ammunition laws using the term “handgun
ammunition” are thus void on their face under any applicable test.

STATEMENT OF FACTS

Amicus curiae adopts the statement of facts as set forth in

the Respondents’ brief on the merits.




ARGUMENT
I. The Ammunition Laws, Which Impose Criminal
Penalties And Implicate Fundamental Constitutional

Rights, Are Unconstitutionally Vague In The
“Generality Of Cases.”

The Court of Appeal correctly decided that the California
ammunition laws violate due process because the definition of
“handgun ammunition” is unconstitutionally vague in the
“generality of cases.” Plaintiffs’ facial challenge to those laws rests
on the fundamental principle that no one—especially buyers anéf
sellers of ammunition engaged in the exercise of fundamental
constitutional rights—“may be required at peril of life, liberty or
property to speculate as to the meaning of penal statutes.”
(Lanzetta v. New Jersey (1939) 306 US 451, 453.) HInstead, due
process requires that the ammunition laws “be so clearly expressed
that the ordinary person can intelligently choose, in advance, what
course . . . 1s lawful for him to pursue.” (Connally v. Gen. Const.
Co. (1926) 269 U.S. 385, 392-93.)

The State urges this Court to subject the plaintiffs’ facial
attack to a more stringent standard, but doing so would violate the
precedents of this Court and the Supreme Court of the United

States. To be sure, what standard governs facial challenges “has




been the subject of controversy within this court.” (Kasler, supra,
23 Cal.4th at p. 502; see Today’s Fresh Start, Inc. v. Los Angeles
Cnty. Office of Educ. (2013) 57 Cal.4th 197, 218). In some
instances, the Court has required plaintiffs to prove that the law
is vague in “all of its applications.” (People ex rel. Gallo v. Acuna
(1997) 14 Cal.4th 1090, 1116, quotation marks omitted; see also
Evangelatos v. Superior Court (1988) 44 Cal.3d 1188, 1200-01.) In
others, the Court has required plaintiffs to prove only that the law:
is vague in the “generality or great majority of cases.” (San Remo
Hotel L.P. v. City & Cnty. of San Francisco (2002) 27 Cal.4th 643,
673; Cal. Teachers Assn., supra, 20 Cal.4th at p. 347.)

Despite that confusion, the applicable standard here is clear.
The decision of the Court of Appeal to employ the “generality of
cases” standard was undoubtedly correct. The Court of Appeal
reasoned that three factors required this more lement standard:
the ammunition laws can trigger criminal penalties; they have no
mens rea requirement; and they implicate constitutionally
protected conduct. (Parker v. State (2013) 221 Cal. App.4th 340,
364—-67.) The State baldly asserts that the court devised these

factors from whole cloth. (Petitioners’ Br. at 14-15.) Precedent




proves otherwise. The Supreme Court has relied on these exact
factors to evaluate facial, void-for-vagueness challenges.

In the mine-run facial attack, the Supreme Court has
applied the so-called Salerno test, under which “the challenger
must establish that no set of circumstances exists under which the
Act would be valid.” (United States v. Salerno (1987) 481 U.S. 739,
745, italics added.) But a vagueness challenge to a criminal
statute implicating constitutionally protected conduct is not an.
ordinary facial challenge. Due process protection is at its peak
when unduly vague laws subject violators to criminal penalties or
burden constitutionally protected conduct. (Vill. of Hoffman
Estates v. Flipside, Hoffman Estates, Inc. (1982) 455 U.S. 489, 498—
99.) As a result, when a plaintiff facially attacks an allegedly
vague law that “reaches ‘a substantial amount of constitutionally
protected conduct,” especially one that “imposes criminal
penalties,” the Supreme Court has expressly rejected the notion
that a law must be vague “in all of its possible applications.”
(Kolender v. Lawson (1983) 461 U.S. 352, 358, fn. 8 (quoting
Hoffman Estates, supra, 455 U.S. at p. 497); see also City of
Chicago v. Morales (1999) 527 U.S. 41, 55 (plur. opn. of Stevens,

J.).) Instead, the Supreme Court has invalidated such a “statute




on its face even when it could conceivably have had some valid
application.” (Kolender, supra, 461 U.S. at p. 358, fn. 8, italics
added.)?

Plaintiffs’ challenge undoubtedly falls within this favored
category of vagueness challenges. As such, the “generality of
cases” standard governs this appeal. No party disputes that
failure to abide by those laws subjects violators to criminal
penalties. (Pen. Code §§ 30312, subd. (c), 30365.) And, contrary to.
Petitioners’ assertions, those laws most certainly implicate
constitutionally protected conduct, namely the fundamental right

to self-defense embodied in the Second Amendment.3

2 In this Court, too, when a statute “broadly impinges upon
fundamental constitutional rights,” a facial challenge “may not be
defeated simply by showing that there may be some circumstances
in which the statute constitutionally could be applied.” (Am. Acad.
of Pediatrics v. Lungren (1997) 16 Cal.4th 307, 343 (plur. opn. of
George, C.J.); see also Tobe v. City of Santa Ana (1995) 9 Cal.4th
1069, 1109 [laws that “threaten[] the exercise of a constitutionally
protected right” require a “more stringent vagueness test”].)

3 The Court of Appeal treated the absence of a scienter
requirement as a third and required factor to trigger the
“generality of cases” standard. (Parker, supra, 221 Cal. App.4th at
p. 365.) In Hoffman Estates, the Supreme Court mentioned only
that the “a scienter requirement may mitigate a law’s vagueness,
especially with respect to the adequacy of notice to the
complainant that his conduct is proscribed.” (Hoffman Estates,
supra, 455 U.S. at p. 499.) Neither Respondents nor amicus curiae
contends that the absence of scienter is a factor required to trigger
the “generality of cases” standard. But if this Court decides it is,




The State disagrees. It contends that any facial challenge to
the ammunition laws demands a more stringent standard. In
essence, the State asks this Court to treat the fundamental right
to self-defense as a second-class right, notwithstanding the
Supreme Court’s recognition of it as a fundamental right and
express rejection of efforts to dilute it by converting it to second-
class status. (See, e.g., See McDonald v. City of Chicago, I11. (2010)

561 U.S. 742, 780-81 (plur. opn. of Alito, J.)*) The State urges the.

only one provision of the ammunition laws contains a scienter
requirement: sellers cannot knowingly make a false record of
purchaser or transferee information. (Pen. Code § 30360.)
Contrary to the Petitioners’ argument, the Court should not read
in a scienter requirement to the other provisions. The presence of
- a scienter requirement in section 30360, but the absence of one in
section 30312(a) [requiring face-to-face sales], for example, implies
that the Legislature intentionally omitted a scienter requirement
for the other provisions of the ammunition laws. (See Clay v.
United States (2003) 537 U.S. 522, 528-29 [“When ‘[a legislature]
includes particular language in one section of a statute but omits
it in another section of the same Act,’ we have recognized, ‘it is
generally presumed that Congress acts intentionally and
purposely in the disparate inclusion or exclusion.” (quoting
Russello v. United States (1983) 464 U.S. 16, 23)].) It would be all
the more nonsensical to read in a scienter requirement for the
“handgun ammunition” definition itself. (See Respondents’ Br. at
26-32.)

4 Justice Thomas separately concurred in McDonald and agreed
that the Second Amendment right is fundamental. (See
McDonald, supra, 561 U.S. at p. 806 (conc. opn. of Thomas, J.) [The
Court “concludes that the right to keep and bear arms applies to
the States through the Fourteenth Amendment’s Due Process
Clause because it is fundamental’ to the American ‘scheme of




Court to limit the more lenient “generality of cases” standard to
facial attacks implicating only First Amendment rights or
reproductive rights. (Pet. Br. 10-11.)

No authority of this Court or the Supreme Court permits
that limitation.? (See, e.g., Kolender, supra, 461 U.S. at p. 358
[noting that a loitering statute implicated, inter alia, the
constitutional “freedom of movement”’].) When this Court has
described the “generality of cases” standard, it has likewise spoken:
in broad strokes. (See, e.g., Cal. Teachers Assn., supra, 20 Cal.4th
at p. 347 [due process requirements for termination hearings];
Lungren, supra, 16 Cal.4th at p. 343 (plur. opn. of George, C.J.)
[“fundamental constitutional privacy rights”]; see also In re

Guardianship of Ann S. (2009) 45 Cal.4th 1110, 1126 [stating

ordered liberty’. . . . I agree with that description of the right.”].)

His separate concurring opinion explained a more
straightforward path to th[at] conclusion.” (Id. at pp. 805-06.)

5> Contrary to the State’s conclusion, First Amendment rights
are not “largely unfettered.” (Pet. Br. 18.) No right is absolute, and
in recent years the federal courts of appeals have used the same
means-ends framework that limits the exercise of First
Amendment rights to evaluate the limitations of Second
Amendment rights. (See, e.g., United States v. Chovan (9th Cir.
2013) 735 F.3d 1127, 1138; Ezell v. City of Chicago (7th Cir. 2011)
651 F.3d 684, 703, 706-07; United States v. Chester (4th Cir. 2010)
628 F.3d 673, 682; United States v. Marzzarella (3d Cir. 2010) 614
F.3d 85, 89, fn. 4.)




generally that the “generality or great majority of cases” standard
18 the “more lenient standard sometimes applied” to facial
challenges]; San Remo Hotel, supra, 27 Cal.4th at p. 673 [same].)
At bottom, the State’s effort to dismiss Second Amendment
interests as insufficiently weighty to trigger the “generality of
cases” standard repeats an error that the Supreme Court has
already corrected once. After the Supreme Court recognized that
the Second Amendment protected individual rights in District of-
Columbia v. Heller (2008) 554 U.S. 570, the City of Chicago
attempted to resist the obvious implications of the Heller decision
by arguing that the Second Amendment was not the kind of
fundamental right that qualifies for incorporation. The Supreme
Court would have none of it. (See McDonald, supra, 561 U.S. at
pp. 780-81.) The Court recognized that the Second Amendment
protects rights that are “deeply rooted in this Nation’s history and
tradition.” (Id. at pp. 767-70 (quoting Washington v. Glucksberg
(1997) 521 U.S. 702, 721).) And because it i1s a fundamental right,
the Second Amendment is “fully binding on the States.” (Id. at p.

784 (plur. opn. of Alito, J.)5.)

¢ See supra note 4.
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The State next asserts that even if the Second Amendment
could trigger the more lenient “generality of cases” standard, the
ammunition laws “do not burden the right to acquire ammunition,”
(Pet. Br. 20,) but that cannot be so. Under the State’s logic, a
person 1s not engaged in constitutionally protected conduct at all
if that conduct can be permissibly regulated. The State conflates
constitutional violations and constitutionally protected conduct.
Under virtually every constitutional provision there is far more of.
the latter than the former. In the First Amendment context, no
one would argue that a group who puts on concerts to promote
antiracism 1s not engaged in protected speech. A city may
nevertheless impose regulations limiting concert noise. (Ward v.
Rock Against Racism (1989) 491 U.S. 781.) The group engages in
constitutionally protected speech, whether that speech 1is
permissibly or impermissibly burdened. But critical to this appeal,
those burdens must be clearly defined because they implicate
constitutionally protected conduct. An ordinance outlawing “loud
concerts,” permissible or not under the First Amendment, cannot
leave it to the whims of law enforcement to decide what “loud”
might mean. (See Coates v. City of Cincinnati (1971) 402 U.S. 611,

614.)
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Here too, no one can reasonably argue that a purchaser of
ammunition is not engaged in constitutionally protected activity.
The Second Amendment right to “bear arms” necessarily requires
ammunition, and restrictions on the sale or availability of
ammunition clearly implicate constitutional rights. (See Heller,
supra, 5564 U.S. at p. 650 [“We must also address the District’s
requirement . . . that firearms in the home be rendered and kept
inoperable at all times. This makes it impossible for citizens to use,
them for the core lawful purpose of self-defense and is hence
unconstitutional.”]; Jackson v. City & Cnty. of San Francisco (9th
Cir. 2014) 746 F.3d 953, 967—68.) To be sure, the right to purchase
- ammunition is not “unlimited, just as the First Amendment’s right
of free speech was not.” (Heller, supra, 554 U.S. at p. 595.) But
under either amendment, the relevant question is whether these
burdens “reach[] ‘a substantial amount of constitutionally
protected conduct.” (Kolender, supra, 461 U.S. at p. 358 (quoting
Hoffman Estates, supra, 455 U.S. at p. 494).) The fact that the
constitutionally protected conduct is not wholly immune from
permissible regulation is entirely beside the point.

The State’s conclusion that the “challenged statutes are

benign and reasonable” regulations of Second Amendment conduct

12




is question begging. (Pet. Br. 19.) Vague regulations of
constitutionally protected conduct that carry criminal penalties
are neither benign nor reasonable. To the contrary, they violate
the Due Process Clause. The fact that the State might be able to
enact regulations that are both clear and constitutional is a reason
to insist that it do so, not a reason to give a pass to regulations that
are impermissibly vague. As the Court said in Hoffman Estates,
the Due Process Clause “demands” far more clarity when laws-
throw into limbo constitutionally protected conduct. (Hoffman
Estates, supra, 455 U.S. at p. 499.)

* % %

Because the ammunition laws impose criminal penalties
and implicate fundamental constitutional rights, this appeal is
undeniably different from others in which this Court has invoked
the more demanding Salerno standard for facial attacks. (See, e.g.,
Acuna, supra, 14 Cal.4th at pp. 1112, 1116 [employing “in all
cases” standard after clarifying that gang members had no
constitutional right of association with fellow gang members].)
The “generality of cases” standard clearly applies here. Simply
put, courts will not go looking for some hypothetical situation

where such vague laws might clearly apply to save them from

13




facial attack. (See, e.g., Lungren, supra, 16 Cal.4th at p. 343 (plur.
opn. of George, C.J.); see also Richard H. Fallon, Jr., As-Applied
and Facial Challenges and Third-Party Standing (2000) 113 Harv.
L.Rev. 1321, 1342—48.) This facial challenge requires only that the
definition of “handgun ammunition” is unduly vague in the
“generality of cases.” It is, and the ammunition laws are invalid
under the United States Constitution and California Constitution.
II. Even If This Court Requires That The Ammunition-

Laws Be Unconstitutionally Vague In All Cases,
Plaintiffs Have Made That Showing.

The ammunition laws fail even the more rigorous test for
facial challenges—the definition of “handgun ammunition” is
“lmpermissibly vague in all of.its applications.” (People v. Morgan
(2007) 42 Cal.4th 593, 605-06.) A statute “must be definite enough
to provide (1) a standard of conduct for those whose activities are
proscribed and (2) a standard for police enforcement and for
ascertainment of guilt.” (Ibid., quotation marks omitted.) Ifit does
not, the statute is unconstitutional in all of its applications. Here,
no seller or purchaser could possibly discern what forms of
ammunition constitute “handgun ammunition” and what do not.
And “more important([ly,]” the definition fails to provide guidelines

for law enforcement. (Kolender, supra, 461 U.S. at pp. 357—58; see

14




also Connally, supra, 269 U.S. at pp. 392-94) “Where the
legislature fails to provide such minimal guidelines [for law
enforcement], a criminal statute may permit ‘a standardless sweep
[that] allows policemen, prosecutors, and juries to pursue their
personal predilections.” (Kolender, supra, 461 U.S. at p. 358,
alteration in original (quoting Smith v. Goguen (1974) 415 U.S.
566, 575).) That unlimited discretion violates the Due Process
Clause. "

The State asserts that the record establishes “a general
understanding among witnesses about which cartridges were
covered by the language of the statute,” (Pet. Br. 26,) but the record
tells a different story. The State points out that each expert could
name a handful of specific cartridges that were, in his estimation,
primarily used in handguns. (Ibid.)” Beyond these off-hand
references to specific cartridges—based on only the experience of

the expert, not on any common understanding—the record

7 The State also makes a last-ditch argument that sellers
sometimes market ammunition as “handgun’ ammunition” or
“rifle’ ammunition.” (Pet. Br. 26-27.) That might be so, but the
definition chosen by the California legislature requires sellers and
purchasers alike to discern what kinds of ammunition are
“principally for use” in handguns. Even if a particular cartridge is
marketed as “handgun” ammunition, end users may well use that
ammunition more in rifles. (Cf. Decl. of Stephen Helsley, § 21.)

15




i A TR AT Sl 1 ¢

establishes that virtually all ammunition can be safely used in
either handguns or rifles. Tellingly, the State’s expert came up
with his list of 16 specific cartridges “principally for use in”
handguns only after he consulted a nonpublic database of handgun
sales.8 (Decl. of Blake Graham, 9 11-12.) Based on that
database, the State’s expert decided that ammunition fit for the
most commonly sold handguns qualified as ammunition
“principally” used in handguns. Surely the results of that
multistep research project demonstrate the vagueness problems
plaintiffs face and cannot constitute “common understanding.” As
the plaintiffs’ expert—without access to nonpublic databases and
with only his fifty years of firearms experience—explained,
“[wlhether a given cartridge is used more often in a handgun than
in a rifle may change and fluctuate over time, depending on the
changing popularity and usage of different types of firearms which
utilize that cartridge, or vice-versa.” (Helsley Decl. at § 67.) And
whether a consumer uses a particular cartridge in a handgun or a

rifle depends too on preference; he might not use a large cartridge

8 Notably, the State’s expert did not cross-reference the
database of handgun sales with a database of rifle sales; it is not
clear that one even exists.
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in a handgun because of recoil, but “not because of design or
strength limitations” of the firearm itself. (Id. at 4 21.) The
plaintiffs’ expert could not even begin to discern what cartridges
were “principally for use” in handguns because ammunition has
been regularly interchanged between handguns and rifles since
the middle of the nineteenth century. (Id. at 19 26, 29-51, 65—73;
see also Graham Decl. at 9 14.)

In all events, even if sellers and purchasers of ammunition-
and law enforcement commonly understood that one specific
cartridge (of thousands) fit the definition of “handgun
ammunition,” the definition nonetheless presents a “total and fatal
conflict” with the Due Process Clause. (In re Guardianship of Ann
S., supra, 45 Cal.4th at p. 1126 (quoting Pac. Legal Found. v.
Brown (1982) 29 Cal.3d 168, 181).) One example of “handgun
ammunition” is no help to sellers and purchasers or law
enforcement who must decide which of the thousands of cartridges
for sale in California fall within the ammunition laws.

First, even if experts could agree that a specific cartridge
was “handgun ammunition,” that agreement cannot remedy the
vagueness inherent in the terms used by the California legislature.

Those terms present a “total and fatal” conflict with the Due
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Process Clause because they provide no guidance to the purchasers
and sellers of ammunition about what ammunition is “principally
for use in” handguns. Even if a specific cartridge arguably comes
within those terms, the terms themselves fail to “prescribe[] the
rule to govern conduct and warn[] against transgression.”
(Lanzetta, supra, 306 U.S. at p. 453.)

The definition invites the same problem as that identified in
the textbook void-for-vagueness decision of Connally v. General:
Construction Company (1926) 269 U.S. 385. There, an employer
challenged an Oklahoma law requiring it to pay its contractors
“not less than the current rate of per diem wages in the locality
where the work is performed.” (Id. at p.-388.)- But those terms
could not “denote a specific or definite sum” because the “current
rate of . . . wages” could be the minimum, the maximum, or the
average wage paid by other employers. (Id. at p. 393.) The
Supreme Court ruled that this indeterminacy rendered the law
unconstitutionally vague and enjoined its enforcement. (Id. at p.
394.) Here too, all parties agree that the term “principally” means
more than 50 percent, but more than 50 percent of what “use”?
Usage determined by handgun purchases in California? Or

nationwide? Usage determined by a survey of retail purchasers of
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ammunition? Or by commercial purchasers and law enforcement
too? Sellers and purchasers of ammunition can only guess what
ammunition is “principally for use in” handguns. That guesswork
cannot survive this facial challenge. As they are currently written,
the terms “principally for use” have no fixed meaning.?

Second, in all circumstances, the “handgun ammunition” is
in total and fatal conflict with the Due Process clause because it
invites the “exercise of unchecked discretion” by law enforcement.:
(Morales, supra, 527 U.S. at p. 72 (conc. opn. of Breyer, J.); see
Kolender, supra, 461 U.S. at p. 358; Decl. of Tom Allman, §91-5;
Decl. of Clay Parker, 99 1-5.) Even if it was clear that a particular
cartridge constituted “handgun ammunition,” that lone cartridge
cannot guide law enforcement’s authority to prosecute unlawful
sales of countless other cartridges that might or might not
constitute “handgun ammunition.” Each officer may arbitrarily

decide what ammunition is “principally” used in handguns when

® The State points out that other legislation using the term
“principally” or its synonyms has survived Due Process challenges.
(Pet. Br. 24-25.) But here, no party contends that the term
“principally” is always vague. Instead, the legislature’s failed
attempt to define a category of ammunition based on its
“principall]” usage renders the ammunition laws
unconstitutionally vague. Ammunition is simply not sorted by its
usage in either handguns or rifles.
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he inspects a seller’s books or when he investigates ammunition
sales. The legislature cannot delegate such lawmaking “to the
moment-to-moment judgment of the policeman on his beat.”
(Goguen, supra, 415 U.S. at p. 575 (quoting Gregory v. City of
Chicago (1969) 394 U.S. 111, 120 (conc. opn. of Black, J.)); see also
Harrott v. Cnty. of Kings (2001) 25 Cal.4th 1138, 114748 [noting
that “[wlhimsical and capricious” prosecution for possession of
vaguely defined “assault weapons” could turn a hunter into a:
felon].)

The Due Process Clause requires only “reasonable
specificity,” but the definition of “handgun ammunition” falls far
short of that -standard. (Acuna, supra, 14 Cal.4th at p. 1117,
quotation marks omitted.) Like Kolender, “this 1s not a case where
further precision in the statutory language is either impossible or
impractical.” (Kolender, supra, 461 U.S. at p. 361; see Decl. of
Clinton B. Monfort, 9 13—14 [describing legislative attempts to
specify particular kinds of ammunition]) For example, the State
could put its expert’s extensive research to use: list the 16
cartridges as examples of “handgun ammunition” in the code. At
the very least, the State must use objective, observable criteria to

define “handgun ammunition” so sellers, purchasers, and law
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enforcement can readily understand what specific cartridges meet
that definition. Until the California legislature does so, the
definition of “handgun ammunition” cannot survive the

challengers’ facial attack under any test.

CONCLUSION

For the reasons set forth above, this Court should affirm the
decision below.
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