454 U.S. 464, *514; 102 S. Ct. 752, **780;
70 L. Ed. 2d 700, ***736; 1982 U.S. LEXIS 22

made this point directly:

"l agree that the congressional powers to tax and
spend are limited by the prohibition upon Congress to
enact laws 'respecting an establishment of religion.' This
thesis, slender as its basis is, provides a direct 'nexus, as
the Court puts it, between the use and collection of taxes
and the congressional action here. Because of this unique
'nexus,’ in my judgment, it is not far-fetched to recognize
that a taxpayer has a special claim to status as a litigant in
a case raising the ‘establishment’ issue. This special
claim is enough, I think, to permit us to [**781] allow
the suit, coupled, as it is, with the interest which the
taxpayer and all other citizens have in the church-state
issue. In terms of the structure and basic philosophy of
our constitutional government, it would be difficult to
point to any issue that has a more intimate, pervasive, and
fundamental impact upon the life of the taxpayer -- and
upon the life of all citizens.

"Perhaps the vital interest of a citizen in the
establishment issue, without reference to his taxpayer's
status, would be acceptable as a basis for this challenge.
We need not decide this. But certainly, 1 believe, we
must recognize that our principle of judicial scrutiny of
legislative acts which raise important constitutional
questions requires [***737] that the issue here presented
-- the separation of state and church -- which the
Founding Fathers regarded [*S15] as fundamental to our
constitutional system -- should be subjected to Jjudicial
testing. This is not a question which we, if we are to be
faithful to our trust, should consign to limbo,
unacknowledged, unresolved, and undecided.

"On the other hand, the urgent necessities of this case
and the precarious opening through which we find our
way to confront it, do not demand that we open the door
to a general assault upon exercises of the spending power.,
The status of taxpayer should not be accepted as a
launching pad for an attack upon any target other than
legislation affecting the Establishment Clause." /d. at
Lis-116.

Today the Court holds, in effect, that the Judiciary
has no greater role in enforcing the Establishment Clause
than in enforcing other "[norms] of conduct which the
Federal Government is bound to honor," ante, at 484,
such as the Accounts Clause, Uuired States v.
Richardson, 418 S, 166, and the Incompatibility
Clause, Schlesinger v. Reservists Commirree to Stop the
War 418 U.S, 208, Ironically, however, its decision rests

on the premise that the difference between a disposition
of funds pursuant to the Spendmg Clause and a
disposition of realty pursuant to the | ANy
fundamental jurisprudential sngmﬂcance With all due
respect, I am persuaded that the essential holding of Flast
v. Cohen attaches special importance to the
Establishment Clause and does not permit the drawing of
a tenuous distinction between the Spending Clause and
the Property Clause.

For this reason, and for the reasons stated in Parts I,
I, and III of JUSTICE BRENNAN's opinion, I would
aftirm the judgment of the Court of Appeals.
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