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I 

THE NORDYKE DECISION MAY VERY WELL  
ADDRESS ISSUES RELEVANT TO THIS CASE 

 
 This case involves significant Second Amendment issues which have been 

addressed by this Court in its prior opinions in Nordyke v. King.  It appears to be 

likely that the en banc panel in Nordyke will decide issues that will be highly 

relevant to the Peruta case.  The scope of the Second Amendment after District of 

Columbia v. Heller, 554 U.S. 570 (2008), and the standard of scrutiny to be applied 

in Second Amendment cases are issues that are likely to be decided or addressed 

by this Court in Nordyke, and are fundamental issues in this appeal. 

 On January 24, 2012, this Court denied Appellants’ previous motion seeking 

to lift the stay order in this case stating:  “The en banc decision in Nordyke v. King, 

No. 07-15763 may contain legal analysis that would assist in the resolution of this 

appeal.”  

 Appellants’ present motion is based entirely on their interpretation of 

comments from the en banc panel and counsel at oral argument in Nordyke.  

Appellants suggest that the controversy in Nordyke is moot, yet the parties 

apparently don’t agree with that assessment and mediation was unsuccessful.  The 

premise of the mootness argument is the claim of Nordyke counsel at oral 

argument that the County had never previously asserted that an exception was 

available to the gun show.  In fact, on summary judgment, the trial judge made a 
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finding that the exception is broad enough to encompass the show, a finding that 

was read into the record at the en banc argument.   

In any event, the case remains before the en banc panel which will render an 

opinion of some nature.  Even a remand order may offer guidance.  All interests in 

judicial economy certainly discourage leaping to conclusions about what a court 

might do in a case of this nature, when any action may well affect the argument 

and deliberation in this appeal. 

It is therefore requested that this appeal remain stayed until Nordyke is 

decided. 

DATED:  May 22, 2012  THOMAS E. MONTGOMERY, County Counsel 
 
     By: s/ JAMES M. CHAPIN, Senior Deputy 
     Attorneys for Defendant/Appellee William Gore 
     E-mail: james.chapin@sdcounty.ca.gov 
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