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UNITED STATES DISTRICT COURT 
 

DISTRICT OF COLUMBIA 
 
 
 
 
 
 
CENTER FOR BIOLOGICAL DIVERSITY,  
PUBLIC EMPLOYEES FOR ENVIRONMENTAL 
RESPONSIBILITY, and PROJECT GUTPILE, 

 Plaintiffs, 

 vs. 
 
LISA P. JACKSON and ENVIRONMENTAL 
PROTECTION AGENCY, 

 Defendants, 

and 

 
NATIONAL SHOOTING SPORTS 
FOUNDATION, INC., AMERICAN BATTERY 
RECYCLERS, NATIONAL RIFLE 
ASSOCIATION OF AMERICA, and SAFARI 
CLUB INTERNATIONAL, 

Defendant-Intervenors. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
)  
)  
)  
)  
)  
)  
)  
)  
)  
) 
) 
)  
) 
) 
) 
) 

Case No.: 10-CV-02007 (EGS) 
 
 
 
 
 
PLAINTIFFS’ MOTION FOR 
VOLUNTARY DISMISSAL 

 

 Plaintiffs hereby file this Motion for Voluntary Dismissal in lieu of filing a 

separate recommendation for further proceedings in this matter. 

 On December 12, 2011, the Court stayed the current action until February 15, 

2012, and ordered the parties to file a joint recommendation for further proceedings, or 

separate recommendations if agreement on a joint recommendation was not possible, by 

February 29, 2012.  The stay was requested by the parties pending a decision by the 
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Environmental Protection Agency (“EPA”) on a subsequent petition regarding lead 

fishing sinkers submitted by Plaintiffs Center for Biological Diversity and Project 

Gutpile, and one other organization.  The EPA made its decision on this petition by letter 

dated February 14, 2012.  All parties requested, and the Court granted, an extension to 

the February 29th deadline until March 15, 2012. 

 Plaintiffs have contacted all parties in an effort to file this motion jointly, but as 

consensus was not possible, Plaintiffs hereby file their motion separately.  Counsel for 

Federal Defendants, Administrator Jackson and EPA, have indicated that they will 

consent to the motion.  Counsel for Defendant-Intervenors National Rifle Association of 

America and Safari Club International do not oppose the motion.  Counsel for Defendant-

Intervenors National Shootings Sports Foundation, Inc., opposes the motion.  Counsel for 

Defendant-Intervenors Association of Battery Recyclers, Inc. opposes the motion. 

 This motion is based on this Motion and the attached Memorandum of Points and 

Authorities. 

Respectfully submitted, 

 

Dated: March 15, 2012  /s/ Adam Keats         
Adam Keats (pro hac vice, Cal. Bar No. 191157) 
Jaclyn Lopez (pro hac vice, Cal. Bar No. 258589)  
CENTER FOR BIOLOGICAL DIVERSITY 
351 California St., Suite 600 
San Francisco, CA 94104 
Telephone: 415-436-9682 
Facsimile: 415-436-9683 
akeats@biologicaldiversity.org 
jlopez@biologicaldiversity.org  
 
William J. Snape, III (DC Bar No. 455266) 
CENTER FOR BIOLOGICAL DIVERSITY 
5268 Watson Street, NW 
Washington, DC 20016 
Telephone: 202-537-3458 
Telephone: 202-536-9351 
Facsimile: 415-436-9683 
billsnape@earthlink.net 
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MEMORANDUM OF POINTS AND AUTHORITIES 

 Plaintiffs believe that, in light of the EPA’s denial of their second petition, and in 

light of the reasoning expressed by the EPA for that denial, the current action filed on 

Plaintiffs’ first petition no longer warrants litigation.  Therefore, Plaintiffs seek from this 

Court voluntary dismissal of the pending action under Fed. Rules Civ. Proc. 41(a)(2). 

 While a court’s determination of a motion for voluntary dismissal under Rule 

41(a)(2) is discretionary, it should generally be granted unless dismissal “will inflict clear 

legal prejudice on a defendant.”  Conafay v. Wyeth Laboratories, Div. of American Home 

Products Corp., 841 F.2d 417, 419 (D.C. Cir. 1988).  Here, there is no basis for a finding 

of prejudice that would prevent the voluntary dismissal of this action.  Although all 

defendants and intervenor-defendants have filed answers, no substantive motions have 

been filed regarding the remaining causes of action in this case.   

 Should any party wish to litigate the second petition, a second independent 

lawsuit would be required.  The petitioning parties are not identical, the evidence cited in 

the petitions is different, the nature of the requested actions is different, and EPA rejected 

the two petitions on separate and independent grounds.  Compare Exhibit 1, EPA denial 

of first petition dated November 4, 2010, and Exhibit 2, EPA denial of second petition 

dated February 14, 2012.  For these reasons, any challenge to the EPA’s rejection of the 

second petition would likely require the filing of a second and independent lawsuit.  The 

possibility of a second lawsuit being filed after the voluntary dismissal of the current 

action appears to be the primary basis for at least one party (Intervenor-Defendant 

Association of Battery Recyclers, Inc. (“ABR”)) opposing the dismissal of this action at 

this time.  See ABR’s Motion to Hold Case in Abeyance, filed March 15, 2012.  

However, the threat of a second lawsuit being filed does not, by itself, qualify as legal 

prejudice to a defendant and should therefore not be the basis for denying this motion.  

Id., see also Westland Water Dist. v. United States, 100 F.3d 94, 96 (9th Cir. 1996).   

 All parties stipulated to staying this action pending a decision by the EPA on the 

second petition.  After reviewing that decision, Plaintiffs concluded that continued 
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litigation of the current action was no longer warranted.  There being no substantive 

papers filed in this action regarding the remaining claims and there being no clear 

prejudice to any party by this action being dismissed, Plaintiffs should be permitted to 

dismiss the action. 

For the above reasons, Plaintiffs respectfully request that this Motion for 

Voluntarily Dismiss be granted. 

  

     Respectfully submitted, 

 

Dated:  March 15, 2012  /s/ Adam Keats         
Adam Keats (pro hac vice, Cal. Bar No. 191157) 
Jaclyn Lopez (pro hac vice, Cal. Bar No. 258589)  
CENTER FOR BIOLOGICAL DIVERSITY 
351 California St., Suite 600 
San Francisco, CA 94104 
Telephone: 415-436-9682 
Facsimile: 415-436-9683 
akeats@biologicaldiversity.org 
jlopez@biologicaldiversity.org  
 
William J. Snape, III (DC Bar No. 455266) 
CENTER FOR BIOLOGICAL DIVERSITY 
5268 Watson Street, NW 
Washington, DC 20016 
Telephone: 202-537-3458 
Telephone: 202-536-9351 
Facsimile: 415-436-9683 

     billsnape@earthlink.net 
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CERTIFICATE OF SERVICE 

 

 The undersigned hereby certifies that a true and accurate copy of the foregoing 

Motion was filed using the Court’s electronic case filing system this 15th day of March, 

2012, which results in service on all counsel of record registered on the case 

management/electronic case filing (“CM/ECF”) system. 

 

/s/ Adam Keats 

Adam Keats 
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