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INTEREST OF AMICUS

The Institute for Justice (IJ) is a non-profit, public interest law center

dedicated to advancing the essential foundation of a free society: constitutional

protection for individual liberty. Since its founding in 1991, IJ has litigated in state

and federal courts across the country, including the U.S. Supreme Court, to secure

greater protection for constitutional rights and limited government. IJ regularly

litigates cases involving fee-shifting provisions and has a direct stake in courts’

interpretation of the term “prevailing party” under 42 U.S.C. § 1988(b). Given its

mission, IJ has both an institutional and a civic interest in seeing that § 1988 is

applied consistent with the legislative purpose of promoting enforcement of the

Nation’s civil rights laws through the efforts of private attorneys general. IJ has

filed amicus briefs concerning attorneys’ fees in a number of Supreme Court cases,

including Fox v. Vice, 594 F.3d 423 (5th Cir. 2010), cert. granted, 131 S. Ct. 505

(2010);Perduev. KennyA., 130 S. Ct. 1662 (2010);Solev. Wyner, 551 U.S. 74

(2007); and Buckhannon Board & Care Home, Inc. v. West Virginia Dep ‘t of

Health & Human Resources, 532 U.S. 598 (2001).1

1 This brief is filed with the consent of all parties. No counsel for a party authored
this brief in whole or in part, nor did any person or entity other than Amicus or its
counsel make any monetary contribution intended to fund the preparation or
submission of this brief.
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SUMMARY OF ARGUMENT

At issue is whether a plaintiff who litigates a pathbreaking constitutional

case to victory in the Supreme Court and secures both a favorable judgment and

elimination of the challenged ordinances should be considered a “prevailing party”

entitled to a reasonable attorney’s fee under 42 U.S.C. § 1988. The average person

not learned in the law would certainly say yes, as would any member of Congress

familiar with the history and purpose of Section 1988’s fee-shifting provision. To

the extent some contrary understanding may be attributed to the case law

interpreting Section 1988, that understanding both contradicts and undermines

congressional intent.

The argument proceeds in three parts. First, amicus will show that the

Supreme Court’s decision in Buckhannon does not foreclose an award of attorneys’

fees in this case and that this Court’s post-Buckhannon decisions actually support

the award of fees here. Second, amicus will show that when faced with indefinite

statutory text, this Court routinely adverts to legislative purpose, which in this case

weighs heavily in favor of awarding attorneys’ fees. Finally, amicus will show

that, whatever doubts the majority may have expressed in Buckhannon, it is now

clear that “strategic capitulation” by government defendants seeking to avoid fee

awards in civil rights cases is a genuine problem that should be resisted rather than

encouraged.

2
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ARGUMENT

I. Unlike Buckhannon, the Plaintiffs in This Case Secured a Judgment
That Materially Altered the Legal Relationship of the Parties.

In its most recent explication, a unanimous Supreme Court emphasized that

“[t]he touchstone of the prevailing party inquiry. . . is the material alteration in the

legal relationship of the parties in a manner which Congress sought to promote in

the fee statute.” Sole v. Wyner, 551 U.S. 74, 82 (2007) (internal quotation marks

omitted); see also King v. Ill. State Bd. ofElections, 410 F.3d 404, 414 (7th Cir.

2005) (same).

Appellants (Plaintiffs below) brought these actions to change the legal status

quo from one in which they had no enforceable right to keep and bear arms as

against local or state authorities to one in which they do have these rights.

Plaintiffs succeeded. Compare NRA ofAm., Inc. v. City of Chicago, 567 F.3d 856

(7th Cir. 2009) with McDonaldv. City of Chicago, 130 S. Ct. 3020 (2010). While

it is possible to imagine a more specific “alteration of the legal relationship”

between citizens and the government (such as an injunction or damages award), it

is difficult to imagine a more profound one.

A civil rights plaintiff who secures a favorable judgment from the U.S.

Supreme Court that reverses decades of circuit (and, indeed, Supreme Court)

precedent and results in the elimination of the challenged restrictions would

certainly be considered a “prevailing party” as a matter of common sense and

3
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common usage. No precedents compel this Court to reach a different conclusion in

this case.

Indeed, the Supreme Court’s decision in Buckhannon actually supports an

award in this case. In Buckhannon, the Supreme Court considered a plaintiff’s fee

application where the underlying lawsuit had been dismissed as moot before there

had been any “substantive rulings” by any court—the defendant had mooted the

case by simply changing his behavior voluntarily before any judicial intervention

was possible. See Palmetto Properties, Inc. v. County ofDupage, 375 F.3d 542,

550 (7th Cir. 2004) (describing Buckhannon’s procedural posture).

Concluding that Congress used the term “prevailing party” as a legal term of

art, the Court consulted Black’s Law Dictionary, which defined “prevailing party”

as one “in whose favor a judgment is rendered.... Also termed a successful

party.” Buckhannon, 532 U.S. at 603 (quoting Black’s Law Dictionary 1145 (7th

ed. 1999)). In finding that the plaintiff was not entitled to a fee award based on its

“catalyst theory,” id. at 610, the Court’s chief concern was that such a theory

would allow “an award where there is no judicially sanctioned change in the legal

relationship of the parties.” Id. at 605 (majority op.); id. at 622 (Scalia, J.,

concurring).

4
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Unlike the “catalyst theory” rejected in Buckhannon, however, the fee

application in this case is justified both on the literal terms of Section 1988 and by

the language and reasoning ofBuckhannon itself. The Buckhannon plaintiffs

argued that they were prevailing parties simply by dint of their having filed suit

before the defendant changed his behavior; they obtained no judgment or other

“court-ordered change in the legal relationship between the parties.” Id. at 604

(internal quotation marks omitted). But plaintiffs here achieved exactly that—the

judgment of the Supreme Court holding that these plaintiffs possess rights that are

enforceable against these defendants represents an undeniable change in the

parties’ legal relationship. A fee award in this case would therefore be perfectly

consonant with the logic of Buckhannon.

There is, of course, dicta in Buckhannon observing that “enforceable

judgments on the merits and court-ordered consent decrees create the material

alteration of the legal relationship of the parties necessary to permit an award of

attorneys’ fees.” Id. at 604 (internal quotation and citation omitted). But the

Supreme Court did not suggest that these are the only instances in which a fee

award is permitted: As this Court has repeatedly noted, these are merely examples

of situations in which fees may be awarded. See, e.g., Zessar v. Keith, 536 F.3d

788, 798 (7th Cir. 2008) (“Cases will sometimes arise where, despite there being

no final judgment or consent decree, the legal relationship of the parties will be

5
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changed due to a defendant’s change in conduct brought about by ajudicial act

exhibiting sufficientfinality.” (emphasis added)); Palmetto Properties, Inc. v.

County ofDuPage, 375 F.3d 542, 548 (7th Cir. 2004) (explaining that Buckhannon

requires a judgment on the merits, a consent decree, or “some other judicially

sanctioned change in the legal relationship of the parties”).

This Circuit is not alone is realizing that Buckhannon does not limit fee

awards to cases that result in final judgments or consent decress. As the Second

Circuit has observed:

it seems clear from even the majority opinion in Buckhannon that the
Court intended its statements about judgments on the merits and
court-ordered consent decrees as merely “examples” of the type of
judicial action that could convey prevailing party status. . . . We
therefore join the majority of courts to have considered the issue since
Buckhannon in concluding that judicial action other than a judgment
on the merits or a consent decree can support an award of attorneys’
fees, so long as such action carries with it sufficient judicial
imprimatur.

Roberson v. Giuliani, 346 F.3d 75, 81 (2d Cir. 2003) (emphasis added) (citations

and internal footnote omitted); see also Vacchio v. Ashcroft, 404 F.3d 663, 673-74

(2d Cir. 2005).

This Court’s Section 1988 decisions since Buckhannon have held true to this

understanding, underscoring that the inquiry into whether a party has “prevailed”

requires more than a simple determination of whether the party obtained a

technical final legal judgment subject to right of appeal. See King v. Illinois State

6
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Bd. ofElections, 410 F.3d 404, 422 (7th Cir. 2005) (“[T]he test for a prevailing

party must be one that does not exalt form over substance.”). Thus, in Palmetto

Properties, the defendant argued that plaintiffs who obtained a favorable partial

summary judgment ruling were not “prevailing parties” under § 1988 where no

final judgment was entered because the district court continued the case to give the

county “a sufficient amount of time to correct its error.” 375 F.3d at 549. The

county repealed the challenged ordinance, and the case was dismissed as moot. Id.

Rejecting the county’s argument that the plaintiffs were not “prevailing parties”

under Section 1988 and emphasizing the “judicially sanctioned change in the

parties’ legal relationship” language from Buckhannon, id. at 550, the Court

concluded that the county had repealed the challenged ordinance only after the

partial summary judgment ruling the plaintiffs’ favor and “presumably” because of

it. Id. As a result, the Court concluded that the county’s action in repealing the

ordinance “is most persuasively construed as involuntary—indeed, exhibiting

judicial imprimatur.” Id.

There is no material difference between Palmetto Properties and this case.

The United States Supreme Court embraced plaintiffs’ constitutional theory and

rejected the government’s, reversing decades of existing precedent to hold that

plaintiffs have a right to keep and bear arms that is enforceable against state and

local governments. McDonald, 130 5. Ct. at 3050. It was only in the wake of this

7
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binding legal decision that the City of Chicago corrected its error and repealed the

challenged ordinance. McDonald Appellants’ Br. at 13-15. There can be no

question that, as in Palmetto Properties, the government repealed the ordinance in

direct response to the adverse legal ruling—indeed, the only difference is that in

this case, the legal ruling in question came from the Supreme Court and was

therefore unappealable. Plaintiffs are accordingly “prevailing parties” under

Buckhannon and Palmetto Properties and entitled to an award of attorneys’ fees.

II. This Court Routinely Considers Legislative Purpose and Seeks to Effect
Congressional Intent When Interpreting Indefinite Statutory Terms.

Even if this Court were construing Section 1988 on a blank canvas, it should

still conclude that, as evidenced by clear legislative history, the plaintiffs in this

case are precisely the sort of “prevailing party” Congress contemplated in the

statute. The Court resolves ambiguity by interpreting terms “in the context of the

entire statutory scheme” and avoids “construing statutes contrary to the clear

intent” of that scheme. Cole v. US. Capital, Inc., 389 F.3d 719, 725 (7th Cir.

2004) (internal quotations and citation omitted). Even in situations where statutory

language is unambiguous, courts should “consider the statutory scheme as a

whole,” to ensure consistency with the statute’s overarching purpose. Square D

Co. & Subsidiaries v. Comm ‘r of the IRS, 438 F.3d 739, 745 (7th Cir. 2006). This

8
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Court has consistently followed that approach in a variety of contexts, including its

analysis of federal fee-shifting statutes.2

For example, in King v. Illinois State Board ofElections, 410 F.3d 404 (7th

Cir. 2005), this Court considered whether successful defendant-intervenors in a

voting rights case were entitled to a fee-award as “prevailing parties” under § 1988

and the Voting Rights Act, 42 U.S.C. § 1973. In resolving that question, the Court

first noted that neither statute affirmatively “preclude” defendants or defendant

intervenors from recovering attorneys’ fees, then looked to legislative intent for

guidance:

The purpose of § 1973 1(e) and § 1988 is “to ensure effective
access to the judicial process” for persons with civil rights or voting
rights grievances. This court has recognized that, by providing a
“reasonable attorneys’ fee” to “those who as ‘private attorneys
general’ take it upon themselves to invoke and thereby invigorate
federal constitutional and statutory rights,” Congress hoped “to

2 See, e.g., Humphries v. CBOCS West, Inc., 474 F.3d 387, 397 (7th Cir. 2007)
(finding that a civil rights statute included a cause of action for retaliatory firing by
turning to legislative history which “confirm[ed] that Congress intended retaliation
to be included”); Evans v. City of Chicago, 434 F.3d 916, 927 (7th Cir. 2006)
(concluding that RICO laws do not compensate plaintiffs for pecuniary losses
because “we are of the opinion that Congress did not intend to do so”);
Pourghoraishi v. FlyingJ, Inc., 449 F.3d 751, 757 (7th Cir. 2006) (noting that this
Court must look to “the intent of Congress at the time it adopted § 1981” in
determining how to apply it to particular facts of the case); Walker v. Abbott
Laboratories, 340 F.3d 471, 477 (7th Cir. 2003) (reversing district court
interpretation of civil rights statute because it would “contravene Congress’s
intention”); Colon v. Option One Mortg. Corp., 319 F.3d 912, 918 (7th Cir. 2003)
(affirming district court’s interpretation of bankruptcy statute because “the
legislative history, although not entirely conclusive, lends significant support to the
view that Congress intended to extend the right” at issue).

9
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encourage private citizens to initiate court action to correct violations
of the Nation’s civil rights statutes . . . and . . . to insure that those
who violate the Nation’s fundamental laws do not proceed with
impunity.”

King, 410 F.3d at 412 (internal citations omitted; elisions in original).

This Court explained that “[a]warding attorneys’ fees to the intervenors

promotes the underlying goals of the fee-shifting statutes” because “[tjhe efforts of

the intervenors furthered the rights that Congress sought to protect in the civil

rights statutes.” Id. at 419. “Because the intervenors were vindicating their civil

rights,” it would “frustrate the purposes of the voting rights provisions at issue

here” if the court “require[d] the intervenors to pay their own attorneys’ fees and

costs.” Id. at 423.

That reasoning is equally applicable here. The plaintiffs’ efforts “furthered”

the interests Congress sought to protect through the civil-rights statutes by

obtaining a landmark Supreme Court ruling that reversed decades of precedent and

recognized for the first time the existence of a fundamental Fourteenth Amendment

right to keep and bear arms. It would frustrate the core purpose of the civil-rights

statutes to require individuals who seek to vindicate their constitutional rights to

bear all of their own costs when they succeed in actually vindicated those rights.

Cf King, 410 F.3d at 412 (fee-shifting statutes were intended “to insure that those

who violate the Nation’s fundamental laws do not proceed with impunity”).

10
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The legislative history of Section 1988 makes plain exactly what interests

Congress was trying to further. Section 1988 was enacted with the express

purpose of promoting enforcement of federal civil laws through the efforts of

citizens acting as “private attorneys general.” King, 410 F.3d at 412. As this Court

has repeatedly noted, “Congress hoped to encourage private citizens to initiate

court action to correct violations of the Nation’s civil rights statutes”—as the

plaintiffs did in the instant case—and “to insure that those who violate the Nation’s

fundamental laws do not proceed with impunity.” Id. And, indeed, in enacting

Section 1988 in 1976, Congress specifically noted the irony that, in Brown v.

Board ofEducation, 347 U.S. 483 (1954), “the plaintiffs could not recover their

attorney’s fees, despite the significance of the ruling.” H.R. Rep. No. 94-1558, at 4

(1976).

This reference to Brown is particularly significant because the lower court’s

reasoning in this case would actually lead to the conclusion that the plaintiffs in

Brown would not be considered “prevailing parties.” In Brown, the Supreme Court

held that racial segregation public schools violated the Equal Protection Clause,

Brown v. Board ofEduc. of Topeka, 349 U.S. 294, 301 (1955), but remanded to the

lower courts to fashion appropriate remedies. Despite finding that the

desegregation plan presented by the Topeka School Board did not fully comply

with the Supreme Court’s decision, the Kansas District Court approved the plan

11
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and imposed no injunction or other formal remedy. Brown v. Board ofEduc. of

Topeka, 139 F. Supp. 468, 470 (D. Kan. 1955).

Denying fees in this case would frustrate Congress’s purpose of allowing

fees for cases like Brown. The parallels between the cases are plain: Both cases

were challenges to long-entrenched legal regimes that violated constitutional

rights. Both were litigated by private parties, at their own expense, all the way to

the nation’s highest court. Both sets of plaintiffs received rulings in their favor

from the Supreme Court, reversing decades of contrary precedent. McDonald, 130

S. Ct. at 3031; Brown, 347 U.S. at 494-95. And, under the analysis applied by the

district court in this case, neither set of plaintiffs could be considered “prevailing

parties,” in the legal sense of the word, because no “formalizing and

memorializing” defendant’s loss “was entered in this action.” McDonald v. City of

Chicago, No. 08-C-3645, 2011 WL 13755, at *1..*3 (N.D. Ill. Jan. 3,2011).

As a matter of fidelity to legislative purpose, this Court should hold that

parties who obtain a favorable ruling from the U.S. Supreme Court vindicating the

central legal premise of their lawsuit are also “prevailing parties” within the

meaning of Section 1988. It defies belief that Congress intended that civil-rights

plaintiffs who take their case to the Nation’s highest Court and vindicate key

constitutional rights—as the plaintiffs in this case did—should be entitled to an

award of attorneys’ fees if they happened to pick up a favorable ruling in the lower

12
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courts along the way (or if the government waited too long to repeal the law after

losing in the Supreme Court), but otherwise not. That would be a manifestly

arbitrary result and not remotely what Congress could have intended when it

sought to augment the enforcement of federal civil-rights laws through fee-shifting.

III. “Strategic Capitulation” by Government Defendants to Avoid Liability
for Attorneys’ Fees Is a Genuine, Documented Problem.

Policy considerations also counsel in favor of a fee award here. As this

Court has previously noted, critics have pointed out that a broad reading of

Buckhannon would create perverse incentives for government actors to engage in

strategic capitulation—that is, to moot cases after it has become clear that the

government’s conduct was unconstitutional, but before a final judgment has been

entered, for the sole purpose of avoiding a fee award. Bingham v. New Berlin Sch.

Dist., 550 F.3d 601, 604-05 (7th Cir. 2008). This creates the incentive to waste

judicial resources by prolonging litigation (rather than entering into a consent

decree) simply to give legislators enough time to repeal an unconstitutional

ordinance. It also frustrates Congress’s plain legislative purpose by forcing

successful civil-rights plaintiffs to bear their own costs whenever government

officials are able to repeal a law faster than a court is able to enter a final order.

This problem is not merely theoretical—it is real and well-documented. See

Catherine R. Albiston & Laura Beth Nielsen, The Procedural Attack on Civil

Rights: The Empirical Reality ofBuckhannonfor the Private Attorney General, 54

13
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UCLA L. Rev. 1087, 1092 (2007) (explaining survey data showing that the

Buckhannon rule “encourages strategic capitulation, makes settlement more

difficult, and discourages both public interest organizations and private counsel

from taking on enforcement actions.”); Stefan R. Hanson, Buckhannon, Special

Education Disputes, and Attorneys’ Fees: Time for a Congressional Response

Again, 2003 BYU Educ. & L.J. 519, 546 (2003) (arguing that Buckhannon

prolongs litigation rather than encouraging settlement). Simply put, allowing

government officials to escape fee awards by strategically mooting cases appears

to simultaneously make it more difficult to bring civil-rights litigation and make

civil-rights lawsuits that are brought significantly less likely to settle. See Albiston

& Nielsen, 54 UCLA L. Rev, at 1127-28.

In Bingham, this Court described the debate over the effects of the

Buckhannon rule as “important,” but nonetheless found itself constrained “to

follow Supreme Court precedent where it has direct application in a case.” 550

F.3d at 605. But, given that no precedent compels this Court to affirm the lower

court’s decision (and, indeed, as discussed supra, circuit precedent requires

reversal), the policy implications should be given greater weight. Affirming the

lower court and expanding Buckhannon to encompass cases where the government

strategically moots a case after an adverse legal ruling would have wide-ranging

consequences—both for judicial economy and for the future of civil-rights

14
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litigation. Efficiency and justice both demand that the lower court’s opinion be

reversed.

CONCLUSION

This lawsuit was among the most closely watched civil-rights cases in recent

memory. Most Americans would likely be surprised to learn there is some dispute

about which side “prevailed” in this case and chagrined to learn that the source of

that doubt is a legal technicality engendered by Chicago’s carefully timed

surrender following a resounding loss in the United States Supreme Court. The

plaintiffs in this case performed exactly the role Congress envisioned when it

adopted the fee-shifting provision of Section 1988, and they are entitled to a

reasonable attorney’s fee for the judgment they obtained and the service they

provided to their fellow citizens.

Respectfully submitted,
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