
November 29, 2012

The Hon. Molly Dwyer
United States Court of Appeals, Ninth Circuit
95 Seventh Street
San Francisco, CA 94103-1518

Re: Richards v. Prieto
U.S. Court of Appeals, Ninth Cir. No. 11-16255

Notice of Supplemental Authority, Fed. R. App. P. 28(j)

Dear Ms. Dwyer:

With respect to today’s order, directing the parties to discuss the
significance, if any, of the State of California’s absence from the litigation,
supplemental citation may obviate the need to do so.

On May 5, 2009, Plaintiffs filed the required notice of unconstitutionality.
See Dist. Ct. Dkt. 3 (attached hereto as Exhibit 1). Pursuant to then-E.D. Cal. R.
132(b), “[t]hereupon, or sua sponte, the Court shall serve a copy of that notice on
the Attorney General of the State and on all other parties.” See also Fed. R. Civ. P.
5.1(b). Plaintiffs subsequently provided that notice to California’s Attorney
General, via both email (Exhibit 2) and certified U.S. Mail (Exhibit 3).

Plaintiffs (and, it should be presumed, the District Court) having fulfilled
the notice requirements, nothing bound the State to enter the case, or to explain its
apparent decision to rely upon Defendants’ handling of the matter. The 60-day
notice provision of Fed. R. Civ. P. 5.1(c) has long since expired. No State of
California employee or official was a necessary party, as none are involved in the
enforcement of the challenged provision.

Plaintiffs are constrained to note that the Court has entered an identical
order in Peruta v. County of San Diego, No. 10-56971. Peruta’s docket does not
reflect the filing of the mandatory notice of claim of unconstitutionality. It is
unknowable whether the State, properly notified, would have appeared in Peruta.

Case: 11-16255     11/29/2012          ID: 8420472     DktEntry: 57-1     Page: 1 of 2 (1 of 6)



Ms. Dwyer
Page Two

Because the cases are not consolidated (as the Court may recall, at Peruta
Plaintiffs’ insistence), any delays inuring in Peruta Plaintiffs’ failure to file and
provide the required notice in their (later-filed) case should not prejudice Richards
Plaintiffs, who filed and served the required notice over three years ago.

Sincerely,

/s/ Alan Gura

Alan Gura

The body of this letter contains 286 words.

cc: all counsel (via CM/ECF)
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Alan Gura (Calif. Bar No. 178221)
Gura & Possessky, PLLC
101 N. Columbus St., Suite 405
Alexandria, VA 22314
703.835.9085/Fax 703.997.7665

Donald E.J. Kilmer, Jr. (Calif. Bar No. 179986)
Law Offices of Donald Kilmer, A.P.C.
1645 Willow Street, Suite 150
San Jose, CA 95125
408.264.8489/Fax 408.264.8487

IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF CALIFORNIA

Deanna Sykes, et al.,           ) Case No.
)

Plaintiffs, ) NOTICE OF CLAIM OF
) UNCONSTITUTIONALITY

v. ) [L.R. 24-132(b)]
)

John McGinness, et al. )
)

Defendants. )
__________________________________________)

NOTICE OF CLAIM OF UNCONSTITUTIONALITY

COME NOW the Plaintiffs, Deanna Sykes, Andrew Witham, Adam Richards, Second

Amendment Foundation, Inc. (“SAF”), and The Calguns Foundation, Inc. (“CGF”), by and

through undersigned counsel, and pursuant to Local Rule 24-132 provide notice that this action

questions the constitutionality of California Penal Code § 12050, to the extent that provision

requires applicants for permits to carry handguns to demonstrate their moral character and good

cause for seeking the permit.

Plaintiffs claim that they enjoy a fundamental constitutional right under the Second and

Fourteenth Amendments to carry arms. Although Plaintiffs concede that the right may be

regulated in certain respects in the interests of public safety, it cannot be either completely

abolished, nor can a license to exercise that right be conditioned on applicants’ moral character

and good cause. Constitutional rights do not depend on the government’s determination that

individuals are of sufficient moral character, or truly have good cause to desire exercise of the
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right. Penal Code § 12050's moral character and good cause requirements are therefore

unconstitutional on their face or as applied to Plaintiffs.

Dated: May 5, 2009 Respectfully submitted,

Donald E.J. Kilmer, Jr. (Calif. Bar No. 179986) Alan Gura (Calif. Bar No. 178221)
Law Offices of Donald Kilmer, A.P.C. Gura & Possessky, PLLC
1645 Willow Street, Suite 150 101 N. Columbus St., Suite 405
San Jose, CA 95125 Alexandria, VA 22314
408.264.8489/Fax 408.264.8487 703.835.9085/Fax 703.997.7665
E-Mail: Don@DKLawOffice.com  

  By: /s/ Alan Gura_____
Alan Gura

Attorneys for Plaintiffs
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From: Don Kilmer [mailto:don@dklawoffice.com ] 

Sent: Wednesday, July 22, 2009 3:07 PM

To: 'Anthony Hakl'

Cc: 'Alan Gura'; 'Gene Hoffman'; 'Alan Gottlieb'; david@dklawoffice.com

Subject: Sykes v. McGinness; USDC - Eastern District, Case No.: 2:09-CV-1235-MCE-KJM

Dear Mr. Hakl:

We are sending your office a copy of these pleadings pursuant to FRCP 5.1. If the
clerk of the court complied with FRCP 5.1(b), you should have already have received
notice of these pleadings. 

Please accept this copy of two (2) pleadings (Amended Complaint and Notice of
Unconstitutionality) filed in the above-entitle case. The pleadings make a claim of
(the potential) unconstitutionality of a state statute.   If you cannot accept this
document on behalf of your office, please provide an electronic address for the
attorney general so that we can provide notice pursuant to FRCP 5.1(a)(2). 

Plaintiffs’ position in Sykes v. McGinness is that Penal Code § 12050 need not be
rendered unconstitutional on its face, if the application of the law by the issuing
agencies conforms to the U.S. Constitution. 

A hard copy of the enclosed documents will be sent via certified or registered mail
to: 

Office of the Attorney General 1300 "I" Street P.O. Box 944255 Sacramento, CA
94244-2550

Donald E. J. Kilmer, Jr. 
Attorney at Law  SBN: 179986
Law Offices of Donald Kilmer, A.P.C.
1645 Willow Street, Suite 150
San Jose, California 95125
Don@DKLawOffice.com
Voice: (408) 264-8489
Fax: (408) 264-8487
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