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Lawrence J. Kouns, State Bar No. 095417
Christopher J. Healey, State Bar No. 105798
Jeffrey L. Fillerup, State Bar No. 120543

LUCE, FORWARD, HAMILTON & SCRIPPS LLP
600 West Broadway, Suite 2600

San Diego, California 92101-3391

Telephone No.: (619) 236-1414

Fax No.: (619) 232-8311

Attorneys for Defendants Smith & Wesson Corp. and
Sturm, Ruger & Company, Inc.

Charles L. Coleman III, State Bar No. 065496
HOLLAND & KNIGHT, LLP

44 Montgomery Street

San Francisco, California 94104

Telephone No.: (415) 743-6900

Fax No.: (415) 743-6910

Attorneys for Defendant Heckler & Koch, Inc.

Robert C. Gebhardt, State Bar No. 048965

Craig A. Livingston, State Bar No. 148551

David R. Ongaro, State Bar No. 154698
SCHNADER, HARRISON, SEGAL & LEWIS LLP
601 California Street, Suite 1200

San Francisco, California 97108-2817

Telephone No.: (415) 364-6710

Fax No.: (415) 364-6785

Attorneys for Defendant Beretta U.S.A. Corp.

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF SAN FRANCISCO

THE PEOPLE OF THE STATE OF
CALIFORNIA, et. al.,

Plaintiffs,

ARCADIA MACHINE & TOOL, INC,, et. al.,

Defendants.
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TO THE JUDICIAL COUNCIL, AND TO ALL PARTIES:

The undersigned defendants request that the Judicial Council take judicial notice of the

attached pleadings, pursuant to Evidence Code section 452(d). Cantu v. Resolution Trust Corp. (1992)

4 Cal.App.4th 857, 877-878 (court may take judicial notice of inconsistent statements in a prior

pleading); Del E. Webb Corp. v. Structural Materials Co. (1981) 123 Cal. App.3d 593, 604 (court may

take judicial notice of inconsistent statements in a prior pleading); Miller v. R. K. A. Management Corp.

(1979) 99 Cal.App.3d 406, 463 n. 1 (court may take notice of Bankruptcy Court records where

relevant to issues raised in action).
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Exhibit 1:

Exhibit 2:

Inre Davis Industries, Inc.; United States Bankruptcy Court — Central District,
Riverside, Case No. RS99-19302 MJ ("Notice of Motion and Motion of the
City and County of San Francisco, Berkeley, Oakland, Sacramento, East Palo
Alto, San Mateo County and Alameda County and Joe Serna, Jr., as Mayor of
the City of Sacramento, for Determination that the Automatic Stay is
Inapplicable or, in the Alternative, for Relief from the Automatic Stay," Filed
September 9, 1999.)

Inre Davis Industries, Inc.; United States Bankruptcy Court — Central District,
Riverside, Case No. RS99-19302 MJ ("Notice of Motion and Motion of the
Cities of Los Angeles, Compton, Inglewood, and West Hollywood, California
for Determination That The Automatic Stay is Inapplicable Or, In The

Alternative, For Relief From The Automatic Stay," Filed November 7, 1999.)
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Exhibit 3:

Inre Davis Industries, Inc.; United States Bankruptcy Court — Central District,
Riverside, Case No. RS99-19302 MJ ("Notice of Motion and Motion of Lloyd
W. Pellman, Los Angeles County Counsel, For Determination That The
Automatic Stay Is Inapplicable Or, In The Alternative, For Relief From The
Automatic Stay," Filed November 7, 1999.)

LUCE, FORWARD, HAMILTON & SCRIPPS Lip

Noomel W

Lawrence J. Kofins

Attorneys for Defendants

SMITH & WESSON CORP. and
STURM, RUGER & COMPANY, INC.

SCHNADER, HARRISON, SEGAL & LEWIS LLP

5y Lreid % Ol’\ﬂafm

David R. Ongaro
Attorneys for Defendants
BERETTA U.S.A. CORP.

HOLLAND & KNIGHT LLP

By(),AQF/t’S,/d)/@/ma/p ﬂ

Charles L. Coleman, I1I
Attorneys for Defendants
HECKLER & KOCH, INC.
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McCUTCHEN, DOYLE, BROWN & ENERSEN, LLP
mvm@m@g%s))
RON MASIROIANNI 1
Three Embarcadero Center
San Francisco, California 9411 14066
Tclcphone: (415) 393.2000
LOUISE H. RENNE (SEN 36508) LIEFF, CABRASER, HEIMANN &
San Francisco Ci LLP
PATRICK ] MAHONEY (BN G260 o M. BN 63607)
Chief Tl ROBERT J, NELSON 1
m.sam (SBN 141805) P'%RCEGORB(SBN 128515)
Sm?mMsughfmh 94111.3339

'D. CAMERON BAKER (SEN 154432)
Atomey

Depary Clty

MILBERQ, WEISS, BERSHAD, HYNES &

LERACH,

€50 Weat Bromsmns Baie Ta0p L 11070)
et

San Diego, Californis 92101-3356

UNTTED STATES BANKRUPTCY COURT
CENTRAL DISTRICT OF CALIFORNIA

Enployer Identification No. 95-3266661

FUIRTEMRED0068

RIVERSIDE
Inre Case No. RS99-19302 MJ
Davis Industries, Inc., & Californla pear 11
corparation, : RS No. .
NOTICE OF MOTION AND MOTION OF
Debroz. THE CITY AND COUNTY OF SAN

FRANCISCO, RERKELEY, OAKLAND,
BACRAMENTO, EAST PALO ALTO, SAN
MATEO COUNTY AND ALAMEDA
COUNTY, AND JOX SERNA, IR, AS
MAYOR OF THE CITY OF
SAGRAMENTO, FOR DETERMINATION
THAT THE AUTOMATIC STAYIS .
INAPPLICABLE OR, IN THE
ALTERNATIVE, FOR RELIEF FROM
THE AUTOMATIC STAY

Date: October §, 1999

Time: 11:00am.

_Place: Courtroam 302, 3420 Twelfth Stret
Riverside, California




Ty

-
-

1171798

{312) 201-2555 SV 17/83 11:568 PAGE 3/25; {""'ghtFAX

Recei 117171999 10:21 {n 07:54 on line (1] for MNER * Pg 3/26
11:31 FAX $177%10 5763 sTwin, “S02%k' L BEY The @o03
TO ALL INTERESTED PARTIES:

’O'N)O\UIA!»N»——

Y8 RSB NEB SRS 52508 =5

PLEASE TAKE NOTICR that an October 6, 1999, st 11:00 a.m., or a3 30n
tbauﬁauwmsdmxybemcd,thcchgwinbehddbeﬁmtheﬁmiﬂeMA
J\uy.oadicmoﬁouoflheChylndemoszaFuncisco Berkeley, Sacraments,
Oakland,EaxPﬂoAm San Miteo County, Alxmeds County, and Joe Sema, Ir,, &3 Mayor
ofﬁ:e&tyofSW(wn:cnveythe'GwmunlUuiﬂfwmmm
ﬁm,pumnntwllU.SC.iiQ(bm).&emdemdoswlppbbhm
euﬁﬂedhopicm'ﬂa&mo/&lﬁrrda«dmm%émm.cducn:
No. 303753.pendkghthe3\wiw0amdﬁ.es§mufaﬁfnmhfwﬁndtyud&uy
of San Franciscs (the *Superior Court Action™) boceuse the Superior Cowrt Action is an
exarcisn of the police and regulxiocy powers of the Govessacotal Units, Davis Industries,
Inc., (the “Debtor™) is a defendaxt in the Supcrior Cowt Action. In the alernative, the
OovmmmUdsmbrxﬁdﬁuﬁeummzﬁcmypumbllU.&Q!mo.

PLEASETAKEFURTHZRNO“CEMMWIMMQB-
1(2) of the United States Banknuptcy Court for the Ceatral Distrlet of Callfornia prescribes |
that any interested party oppesing, joluing, or responding to the Motioa shall fie and
serve a written statement in opposition or of mon-oppesition, nochm'tbu fourteen
(14) days before the date dasiguated for a hearing en the Metien.

ThuMobouuhsedupcnanodaofModm,&mpmying
Memorandum of Points and Anthariies, the declaratinn of Racdy Michelson, aad such
mmwmumwmducm:hh;mﬁawm

WHERBFORE, the Govermmental Units respectfally requeet ther the Court
mmmdadmhimm&SnpaiorComAﬁonhwﬁmﬂn-mm
umq@of&&mﬂu&u'pwmmmma.-h&m
mwtmmwmwmm&quMwmm
mntsunb&tlheg!elicfutha&mmydumjunmdpmplr.
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DATED: Sf-ptm:bcri, 1999.  Respectfully subemitted,
3 .
MsCUTCHEN, DOYLE, BROWN & ENERSEN, LLP
4
5 ____B:Lp /(»{»U
6 By. =
Mm
7 Attoeys for Creditor
g The City and County of San Peancisco
9
SAN FRANCISCO CITY ATTORNEY
10
11
12 By:
D. Camaron Baker
13 Astomneys for Creditor
14 The Chty and County of San Francixn
15 LIEFT, CABRASER, HEIMANN & BERNSTEIN, LLP
16 .
17 !
s : By: .
19 Attoeneys for Creditors
The City and County of San Fancisco, Sacramanin,
- 20 Berkzcy, Osicland, East Palo Aho, San Mateo County, aod
21 Alamada Coumty
2
MILBERG, WEISS, BERSHAD, HYNES & LERACH, L1P
23
24
28 By
ExKano 8 Sams II
26 . Atiormeys for Creditors
' 27 . The City md County of 8an Prtuchsco, Sacramento,
~ . Berkeley, Olhnd,Emthlw.MCom:y
28 ' snd San Mateo County
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DATED: September _, 1999. Regpeerfully submbcnd,
McCUTCHEN, DOYLE, BROWN & ENERSEN, LLP

Br‘ . -
. Randy Michelson
Arareys for Crodiny
The City 2nd County of Sea Frescisco

WRANQSCOGI‘YATW

: | /K
By:
‘t:&mnam
mavudowdsarmdm

LIEFF, CABRASER, HEDMANN & BERNSTEIN, LLP

By:

Pierce Cexe
: Atiameys for Creditors
- &&yﬁ&wd%mm
’ Bairly, ME&MMI&MM

mge.wmmm,mmzmm
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Retpecsfully subatined, '

B Randy Micholson
Amencys fx Corditor
The Ciry snd County af Sun Frandico

AN FRANCISCO CITY ATTORNEY

By_

D. Cameron Baker

Anoroeys

Cxdivas
. umds-msm
;bea,' 3 'smmmMMa
ol Sea Mateo Coumxy
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DATED: Swstzmber _ , 1999,  Raspactilty subesitond,

McCUTCHEN, DOYLE, BROWN & ENXERSEN, L1?

Randy Machelson
Atioreeys fxr Cro&wr
_The Clity ond Comxy of Sa Pranciaco

By:

D, Caneron Bakw
for Credisce

The City mnd Ceugxy of Sau Ponxcisco

[ ISFF TAMPASER WFIMANN & BERNSTEIN, LL?

By: PW Q—\.
Plarcs Gare
Auorusys fix Crediteey
Th Cicy sad Couxty of Sm Preaciso, Sacrementa,

Barkaley, Oskisnd, sz Palo Ak, San Mateo Comxty, ad
Alaoda Cowaty

MILBERO, WEISS, BERSHAD, EYNES & LERACH, LL?

By:

BxXano § Samx [I
Attovonys for Credins
The Clty sad Couxxy of Sen Praaciecs, Secraanto,
Barkaley, Qakimd, East Palo Alto, Alsneds. Congry,
sod San Matoo Couxty
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McCUTCHEN, DOYLE, BROWN &

R o ey
2

ThaeEmbuudcv Caqgter )

San Franciteo, California 941 11-4066

Telephone: (415) 393-2000

Atrceneys for
‘IhodtyndCocn:yofSunFrmdm

LOUISE H. RENNE (SBN 3650()

San Francisco G

PATRICK 1. MAYIONEY (SBN 46264)
Chief Trial Attormey

OWEN J. CLEMENTS (SBN 141805)

D CAMERON BATBR (SBN 154472

INGRID M. EVANS 179054)
DAVID CAMPOS (SBN 194580)

13 s Street 6th Floor
San Prancisco, Callfornia 94102-5408
Telephooc: (415) 554-5800

Anomeys for Creditar
The City snd Coonty of Sen Francisco

LIEFF, CABRASER, HEIMANN & BERNSTEIN, LLP
RICHARD M. HEEIMANN N63607)
ROBERT J. NELSON 132797)
PIERCE GORE (SBN ]28515%)
275 S Suite 3000
94111.3339
Telq:\hone (415) 956-1000

Attormeys for Creditors

The ad Co f
Ciy Pdms:dm Sacramentn, Berkeley,

300
0, California 92101-3356
'l‘elephme: (619) 231-1058

Attameys for Creditors

mc&:ydeunnyofSanmno,S&mBuhby
Onkhnd,wl’dom Alameds County, and San Mateo County
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MEMORANDUM OF POINTS AND AUTBORITIES IN SUPPORT OF MOTION
FOR DETERMINATYON THAT THE AUTOMATIC STAY IS INAFPLICABLE
IN THE ALTERNATIVE, FOR RELIEF FROM THE AUTOMATIC STAY

I.  INTRODUCTION

On bebalf of the People of the State of California and the general public, San
Francisoa, Berkeley, Sacramento, Oakland, East Palo Alto, San Mateo County, Alameda
County, and Joe Serna, Jr., a3 Mayor of the City of Sacramento (collectively, the
“Govemmental Units™) kave sued Davis Industries, Inc. (the “Debtor™), other mumrfacturers
and distributars of handguns and their trade associations in & lawsuit eatiled Prople of the
Srate of California, ot al. v, Arcaiia Mackine & Yool, Inc., et al, Case No. 303753, filed in
the Superior Court of the State of Califaenis fir the City and County of San Prancisco (the
“Superier Court Action™).! The Superiar Court Action also names s defendants 36 fireanns
mannfiscturers, distibutars, and their trede sasocistions. (Declarsrio of Randy Michelson
(“Micbelson Decl.™) $2.)

To protest the bealth, safety and welfare of tha public, the Govemmenral
Uhits seek to exercise thedr police and regulatory powers in the Superior Court Action 0
ecjoln the Debeor’s unlawful, unfair and fraudalent business peactioes in madeeting,
distributing, promoting, designing aod selling handguns, and w eaforce lrws designed to
protiibit sach peactices. (Michelson Decl §3)

By this motian, the Goveamental Units seck 1 arder deermining that the
Superior Cout Action is exempt from the automatic stay pursusnt to 11 U.S.C. § 362(b)4).
Altzrmatively, 1o the extent the Court decms the sutamatic stay spplicable, the Governmental
Units seck reliaf from the stay porsuant to 11 US.C. § 362(d) for canse in order that the
Superior Court Action may procesd.

! Flrst Amended Contplatnt 1t 11 4-5. A copy of the First Amended Complaint filed by the
Goverumental Units in the Superior Comt Action is attached as Exchibit 1 to the Michelsan
Declaration. .
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IL STATEMENT OF FACTS
On or about May 27, 19599, the Debxor filsd a vohitary petition undar
Chapter 11 of the United Stmies Bankraptcy Code. The Dabtoc's schedules reveal no
financial difficulty. They list sopraximately $203,000 in liahilities and $614,000 in asacts.
(Debfor's Sch. B, D, E, F, doce. #16, 18, 19 20, filed June 11, 1999.) The Debtor admits that
it filed this bankraptoy salely t bult the Superior Court Action and similsr lrwauits fled by
mmmwmwm
[The Debror] bas been embroiled in varicus Lewsuits
- throughout the country, what we typically will call
Municipelity lawsuits. . ., The debtor determined ¢hat
although its business is a profitable bosinass and can's (sie]

continue to be profitable, it can’t be under the waight of the
pending Mamicipal lawmnits,

As 3 result, debtor scoght relief under Title 11 in United States
Code to protect its viable business operatinns from the

significant lawsuits that were peoding wnd anticipsted
sdditiopal lawsuits that tre going tv be and bave been fled
since the filing of the pettion.

(Transcript of Debtor’s § 341 Meeting of Creditors, a2 6-3, Exhibit 2 % Michelsan Decl )
In the Superior Court Action, the Governmental Uity allege canses of action
fx public puissnces and for violations of Californis Businest & Professions Code § 17200

2 The Debtor is also a defendant in at least 15 otber actions filed by other governmantal units
throughout the United States, inctuding, bat not limited to, Atiants; Boston; Bridgepoer;
Chicago; Cinclanati; Cleveland; Detroit; Wayns County; Los Angeles; Newsk; New
Odeans; St. Lowis; Miami-Dade County. (Delror ‘s Sch F, doc. # 20, filed June 1], 1999;
Debwr:&:mof?MMatn,SmbnM,do&MﬂedJm 11, 199916:121@
Decl. 1 4.)

3 “Anything which is injurious to bealth, ischading, but pot limited to, the illagal zale of
controlled substances, ot is indeoent or offermive to the senses, or ap obstraction to the free
use of property, 30 as to interfers with the comfortable exjoyment of lifs or property, or
anlawfilly obstructs the free passage or use, in the costomary manner, of srry navigable lake,
ar rives, bay, stream, canal, oc besin, or suy public park, square, strect, or highway, isa
muisance.” Cal. Civil Code § 3479.

(Footnots Coatinued oo Nuxt Page.)
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ltlstnltwﬁllﬁoﬂuypmﬁm.w or associntion,

oy w%m&:alywmﬁmcdyb
&spon or Fopexty or pe:ﬁannlu'v;
peofessional o or snything of sny samyre -

whatsosver or to induce m‘:nzhn)mo

mh:ﬂnthpnw::mnqyme;mny ctother
publicarion, or say ising device, of by oulery or
of perscnal property or thosa services,

otherwise, or circumstance or mattar of fact
coanected with the pecfrmance or

ereot, which i5 KEras oF mAading, sod WEICh s Fowi, ot
kmwammmﬁ lemshmldbekmwn.b
untros or ¢ for &ny or corparation
1 50 make or disseqrinate gbesomadeu'
disscrimated an; nchnmanupmnhplauwsdxm
_mthd:elmmnotbdlh!mdpmpmywm

peofessional or otieywise, 30 advertized at the price
Mm«unm Axny vialation of the
it l e ey

oounty aok or

by & fins pot exoceding two thousand five kmndred dollars ($
2,500), or by both that impxisonment and fine.

Secticn lnG)oftheCahmeumndPrvfemomCodlpmm

As used in this mﬁ!rwmpalﬂon:hﬂmmmd ‘
peacy ::ydmﬁn “ mlsh-dingm“
ce
Quptn (commancing

wnhSecdanl?-"og)of Bothv'lﬂnu‘lovfﬂ\eBm
and Profegsions Code.

“Apu&mmmceuomwhnh@bnthemmummmudqm
ocighborhood, or acy considerable gumber of persons, altbough the extent of the
wmmmmmmmuw Cal. Civil Code § 3480.

don1

and § 17500.¢ (Michelson Decl {5.) Their claims against the Debtor involve, i alia,
mmofismuﬁeunmduho_fchap.poorly-madehmd:\m First, tha -

(Footpots Coorinned op Next Pagn.)
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GovanmulUniunnqsﬂ:ntheDebuhnmﬂwduddimibmdiuﬁmhm
2 maTner 45 10 promote and encourge their use in arime. Second, they contend that the
Debror’s firexnns lack critical saficy foarnres and designs.
Ywaﬁayw,msw:ﬁmsmuendﬁdbywm
w@uhﬂmdMmeFmawuwﬂumpm
firearmus traced by that agency for Lew enfbroement parposes. Indsed, the Davis 380 callbec
semizuiomstic pistol bas been listed contiancusly among the top tea ezime guns traced in the
nation from 1991 1o the present. (See, ATF Top Firearms Tracad in Calendar Years 1991-

1998, Exhibit | 10 Request for Judicial Notice ("RIN")) This particular firearm also has

been among the 10p tan firearma traced in individual Callforaia cities. (Sa¢, ATF Crime Guoy
Trace Andlyais Report: Los Angeles, California at 32-33 February 1999, Exhibi1 2 o RIN.)s
Fieally, and equally significaatly, it has & low time-m-erims rete. This stafistic, which
W&dewwmhﬁmwwafaﬁmﬂuhﬁmh
mumwmm«w_hmhz‘.mbum
indicaror of llegal gun trafficking. (/2 ot 38.) In ane instance, it took caly 10 dxys from i
recail sale before ane Davis .380 appeared in & crime in Los Angeles. (i, Table G Youth
(ages 18 through 24) et 38; ree alto, td,lehGYodh(laaZStndcw)¢38 (40 days for
! firearm),

(Foomote Coatisuad from Previons Pagn.)

“IS)ection lmmﬁwu«mmmwmcwm
independently actionabls under section 17200 of aeg.™ Saunders v. Superior Cowrr, 27 Cal.
App. 4th 832, 339, 33 CaL Rpir.2d 433 (1994) citing, Faresers Ias. Exchange v. Superior
Court, 2 Cal. 4th 377, 383, 6 Cal. Rptr.2d 487 (1992).

$ This report 18 included in & nationwide repant by BATF as part of The Youth Crime
mwmmmmmm The Lllegal Yoth Flrearms
Morkets in 27 Commamities (Febroary 1999). Because the entire report is voluminous, anly
the Los Angeles section is provided as ag exhibit. The largex report presents similar findings
mmm«mw:mmwm .
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Jumk guas” or “Sanurdey Night Specials”. Ses, ¢.g., Alameds County Code §9.12.010.090
(Regulating the Sale of Firearms); San Francisco Polioe Code § 615 ef seg. (same).
wm*wmumwsmmhmwdﬁmwmx
mumbers end therafoce facilitate their use in crime.
mmummmMnMjmum

mmmmmmawmwmnmm
Pproperty. mevamlmMM) Pursuazt to their
athority under California Code af Civil Procedure § 731 end , CalMiia Bosinees and
Pm&momCode§§17‘204 and § 17535, h&wum“wmvaofﬂw
wammawmummw&»mmmwmm
mwmmwmwammmmmmdm
by Debtor. smmn&mmwmaamuammmmm
Code, includlag civil penaltiss, rostitution and disgorgenseat. (Michelson DecL § 6)
o1 MMORCOIMACHWBANBXERQS!OF

%JE%I AONI\I;AII c%gORYPOWER EXCEPTED FROM

Ml e

hnmuronuudlnguhtv Powers Ex
From the Autooatie Sty - 7 P

Seedonzm)u)m:;n&ombomwlh‘mimﬁonotm
tﬁonmprwndhgbyugwmh...mwmwﬁt':m&e
mmmmmumem«;mmm.m
Wobﬁn%mﬁim&nmdhgby&egmmﬁlmﬂmmﬁ:mm
povenuneatal unit’s ...mllmofmdmym.' 11 US.C §362(b)4). A
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“pmmmﬂudﬂhw!ﬁatmnkipnmymd“dmmm,cm&rd
3 stase. 11 US.C. § 10127); LR. Rep. No. 95595, 95th Coog., 1t Sess. 311 (1977).

“Poﬁwmmdnmywmwmmﬂmmdhnm
health, welfare, morals and sufety. Fillis Motors, Inc. v. Hawatt dsso. Dediers’ dss'n, 997
F.2d 581, 591 (9 Cir. 1993); Universal Life Church, Inc. v. Untred Staxes (I re Untversad
Life Chnarch, Inc.), 128 F.3d 1294, 1297 (9th Cir. 1997)." California Isw provides cities and
mm%wmwmmummu Cal.
Const. &t X1, § 7; Califorrda Rifie & Pissol Assn. v, Clty of West Hollywood, 66 Cal. Apg.
4151302, 1310, 78 Cal. Rptr. 24 591 (1998), cert dended, 1998 LEXIS 2550 (Cal. Dec. 22,
1998) (No. S074513). )

“Where 2 governmental unit is suing 2 debor 1o preveat o stop violation of
memuﬁm.mmmm.wsimﬂumﬁumm
laws, or attempting 1o fix damages for vislation of such « Lxw, the action or proceeding 13 ot
stayed under the automatic wxy.” S. Rep. No, 95089 &t 52; HLR. Rep. No. 95-595 2354
(1977) (undecine sdded). “Tt is clear fhom the legislative histacy that ane of the pvposes of
this excoption i to protect public health and sty Midlarvte National Bank x, Niwe Jersey
Dept. of Environmenzal Protection, 474 U.S. 494, 503-04 (1986). The theory undertying the
mhmmwqu\m&-w-um
mywm:wmmummmm. hre
Universal Life Clurch, Inc.), 128 F3d ot 1297; sex, Cowanodlty Futures Troding
Commission v.Co Petro Marketing Group, Inc., OO F. 2d 1279, 1283 (9th Cir. 1983).

Two tests exin for determining whether govemment actions fit within the
“police or regulsiory power™ excepticn: (1) the “pecuniary prrposs™ test sad (2) the “public
policy” test. NLRE v. Continental Bagen Corp., 932 F2d 328, £33 (th Cir. 1991
Universal Life Church, 128 F.34 a1 1297,

Uoder the pecuniary purpese test, the court determines whather the
govmmwﬁbumuuimuﬂymmnfpuhﬂcubv,bgmh,dwdﬁma .
wymmofmmsmmmnuaw:m.

- 10
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932F2dat 833; 128 F.3d =t 1297, If the pavermment ection primarily concerns mattacy of
public bealth, safety and welfire, the stay docs not apply. Untvwrsal Lifs Clarch, 128 F.3d
at 1297-99; Thomassen, 15 BR. mt 909, I, om the other hand, the government actian ix
mwuymm;mmaummumqm
Universal Life Churchk, 128 F.3d at 1299 ("Only if the actica is pursoad ]g&llg:to advance a
Mmmof&:mmmmmmyww‘j@nﬂm
added) quoting Thomassen v. Divirion of Med Quallty Assurance (In re Thomazzen), 15
B.R. 907, 909 (9%th Cir. BAP 1981).

Under the public policy test, the focas is to distingrish “between government
actians that effectnate public pobicy, and thoss that adfudicate privare dights.® The farmer
tre cxceptad from the somatic say. Conrtrestol Hagen Corp., 932 F.2d & 833; In re
Universal Life Charch, bac., 128 F.3d st 1297; NLRB v. ermm 804
F2d 934, 942 (61 Cr. 1996).

, mmmmw«mwmma
mwdmmmmw;hmnmmawwd
pussue Jegal remedics for Gaadulant buiness activities, and enforcing consumer peotection
Lo, See, In re Universal Life Church, bu., 128 F.3d at 1297-99 (revoeation of mx-exempt
" atus excepted froen stey under both pocumiary porpase aad public palicy tests, revocazion
mﬂ&w&emﬁmxhd'mmmmw
misuse of charitabie doasticns); In re Porter, 42 B.R_ 61 (Bankr. S.D. Tex, 1984)
(pedlocking building and enjeéniug persons comnccted with premises from ausiataining
public nuisance excepted from mitomatic siay); Javens v. Clty of Hazel Park (Tn re Jawens),
107 F.3d 359 (6 Ciz. 1997) (order to demolish buildings predicated upon danger to public
health, safery and welfare a “classic exercise of the pofice power” axcepted from sutomatic
stay); Smith-Goodson v. Cittfed Mortgage Corp. (Irt re Smith-Goodson), 144 BR. T2
(Backs, S.D. Ohio 1992) (same); SEC v. Towsrs Financial Corp., 205 BR. 27 SDN.Y.
1997) (action arising from debtor’s Ponzi schame protacted poblic fm fraud and was
agcpwd&ommx US. Dept. of Howxing and Urban Dev. v. CCMV, 64 F3d 920 (4th Chr.

11
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1995), (salt for non-complisnce with federnl land sale staniste excepted from stxy as consumer
protecton), Stare of Chio v. Hughes (In re Hughes), 87 B.R. 49 (Bankr. 8.D. Okio 1948)
(suit for odometar tunpering excepted from sutomatic stay, evea though civil pensltics
sought in addition 1 injunction as sction primarily relstes o enforcemant of coosxner
protection law). |

The Govemnmental Units’ exarcise of palice ind regulatary power to protact
poblic health, safety and welfare i procecuting the Superior Court Action is excepted from
the sutnmatic stay.

B The Seperior Court Actios it Exearpt from the Stay Undar
m&emmuﬂmumrx

The Governmantal Units assert ¢ canss of action 10 abete ¢ public oisance
caused by the Debtoc's distribution and macketing practices that prowots Hcgal frearms
tafficking. The public nuisance cause of action seeks 1o egjoin these pactioss and thereby
protect the public from the violent, deadly and crimina] results stiributable to the Debtor’s
business practices. Accordingly, the poblic ouisance claim woeets the pecunisry parpose test
in that it primarily concemns matters of public heakth, safety and welfare,

Moreover, in the public muiisance caxse of actioa the Governmental Units sce
mean&mdﬂnhmﬁamm&yMbw&i
policy of upbolding s primary govemment function to protect the public from the use of

~Dabtoc. As such, the public ouisance canse of actian meets the public policy test

The Governmental Ugits also state catacs of action for viclations of § 17200
of \he Califomis Business & Professions Code, for unfiir or frendalet business practices,
and § 17500, for unfxir, deceptive, untrae or misleading statements and advertising.

Fraud dewction snd prevention sre consistent with the “polics or tegulaory”
exception to the automatic stay. It re Universal Life Clnerch, 128 F.3d 221298, "Section
17200 expresses California public policy against unfair competition snd ‘prohibits wrongful
business conduct in whatever context sach activity might ocoxr. . . . be it civil or ariminal,

12
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federal, » R 07 municipal, statutory, regulsiory, oc court-made ™ " dpplication Growp, Inc. v.
Hunter Group, Inc., 61 Cal. App. 4th 881, 907, 72 Cal. Rper. 24 73 (199%), quoting Stoiber

v. Honqdmck. 101 Cal. App. 34 903, 927 (1980) and Sounders, 27 Cal App. 4ch ot 338-35.
Sectian 17200 demom;dwdmgnwmmam" Srolber, 101 Cal App.

3d at 927. A violatioa of § 17500 is sirailarly  pablic welfirs offcnse, becanss it is “pursly
regulatocy in nafure and involves widespeead injury to the public.™ People v. Coria, 66 Cal
App. 4th 1385, 1393, 78 CalRptr, 2d 620 (1998); Paople v. Martin, 211 Cal App. 3d 659,

259 Cal. Rper. 770 (1939); People v. Chevron Chusical Co., 143 Cal. App. 3d 50, 191 Cal.
Rptr. 537 (1983).

The inclusicn of a damages macm&mﬁmhm.
wwmwmmumuo%ummmp&mw
power fanction™ or render the exception inapplicable. “Only if the action is pursued *solely
mﬁmmap“syh&mof&pwmwﬂlhwmwk“ b}

re UnMndLﬂﬁ&uu&l”PJddlM(nMqudnghnmm 15

B.R.n909;su,1!U.S.C.§362(b)(4)(pldmiﬂ’pxudtbadwobuinhtmtmut
money judgmenty; Continental Fiogen Corp., 932 F.2d ot 832 (goverumental nits allowed
10 fix amount of peoaities, ¥p 10 and including extry of maney judgmext); S. Rep, No. 95-
989852'H.R.Rzp.Nn.95-595nMSCWhﬁaawvmlmﬂhm:debuto
mmm%dﬁ:ﬂmﬁmﬂp&oﬂo&mm;m or
similar police or reguiatory lawse, or gitempting to i ;
memonwptm&nghngsnyedmdathem:om:dcm' (nndu-hnudded) see clso,
Clty of New York v. Exxon Corp., 932 F. 2d 1020, 1024 (20d Cir, 1991); NLRB v. Po/E
Nattarwide, Inc., 923 F. 24 506, 511-512 (7th Cir. 1991); Eddleman v. U.S. Dept. of Labor,
92317 24782, 790-791 (10h Cir. 1991); b1 re Covvmomeecith Companies, Inc., 913 P. 24
518.522-523(3&@: 1990); U.S v. Nicolet, b, 857 F. 24 202, 207-209 (3nd Cir. 1988);
Inre Commerce OiICo 847 F. 2d 291, 295 (6¢: Cir, 1988); E50C v. Mclean Trucking
Co., 834 F. 2d 398, 400402 (4th Cir. 19:7)(m)

13
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! umghmesmooqasnsoochmmameowm
2 mwummmnmmﬁhmuamm

3 mmmmwmmm@guw:mmﬁmmmﬂu
4l deceptive business activities. Both causes of action are alleged 10 protect the heaht, safety
5 8ad welfare of the public, snd 1 effectuntc the public policy of sverting knjury to the public.
6 Nelther is mainuained solely for pecunlary gain ar to adfudicate privats rights,

7 Additiotlly, the demages sought mder both § 17200 and § 17500 Will poc
¥ eoaftice with this Court’s comtrol of the Debtos's property. Rather, the Governmerital Unts
4 seek ouly to obeain 2 judgment in order & fix the suount of their unsecured claims against
10! tae Debeoz. The Goveramental Units” Lawsnit “woukd oot cogvert e govermmen o s

1 madéaﬁw.fmdnwmmofapepﬁudehuoﬁewiaﬁwhm;
121 pecuniary advantage over other creditoes.” Unired Srazes v. Casanomwealth Companies Inc.
131 (@t re Commomvealth Comparies, Inc.}, 913 F.2d 518, 524 (8h Cir. 1990). Accardingly,
14 the § 17200 and § 17500 causes of action mset both the pecumiary purposs snd public policy

~—
TS

1% Under either the pecumiary purposs or public policy tests, the Superior Cort
17 mammofmmmmmwmummy.

h ]
IV, THE GOVERNMENTAL UNITS ARE ENTITLED TO RELIEF
19 FROM THE AUTOMATIC STAY FOR CAUSE

hhm&:@mdmknw&'ponummtym’
mﬁmhﬁmpﬁuﬂe“ﬁxmmhumaotbswcm
Action, cause exists to lift the sutomatic stay,
23 A, Csmummesuyuwmumcm:l)uaubn

Baskruptey Cods § 362(dX1) provides that the Court shall grant relief from
the automatic stay for “cause.™ 11 U.S.C. § 362(d)(1); Benedar Corp. v. Conejo Enters.,
Inc. (In re Congfo Erzers., Irc), 96 F 3d 346, 352 (9t Chr. 1996). “Becanse therc isno
ckuuﬂdﬁmofwhnm“m'ﬁnﬁomuﬁdﬁmﬁcmmbc
determined on  case by case basis " MeDonald v. McDonald (In re McDonald), 755 E.24

14
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715,717 (5t Cir. 1985); Christensen v, Tucson Estates, Inc. (In re Tucson Estates, Inc.),

2] 912 F.24 1162, 1166 (9th Cir. 1590).

3 Pextinent examaples of “cause™ sufficicnt to grant stuy relicf incinds

4| considering the judicial economy achieved from Iifting the automatic stay to aliow & triel to
5 proceed in another forum, particulady in licigation tavolving multiple parties. Plombo Corp.
61 v Castlerock Properties (1n re Castlerock Propertics), T81 P24 159, 163 (9th Cir. 1986).

7 “Canse™ may 1140 exist whanever the autometic stay barms a creditor, aad fifting the sy

] will not unjustly bagm the deblor or other creditoes. Unired Statss v. Fisher, No. CV 90-

31" 1571-Kn, 1992 US. Dist. LEXIS 20075, st *1 (C.). Cal &led Dec. 4, 1992); i re Priestiey,
100 93 Baaky. 253, 261 (Bagks. D. NM. 1988). )
i B.  Cause Exists te Lift the Automatic Sty to Continge the
2 Seperior Court Action
13 In this casc, the sy shoukd be lifted in the interests of judiclal cconomny. The
14] Svewicr Court Action mvotves multiple partics, incinding pumerous non-detxor parties
15| Moreoves, the Debtor’s co-going ualswiiul, uafair and frandnlent buriness peactions, which
16|  Peomots the lilegal trafficking of firexzm, constitute post-petition violations of Califumis
17| 1wt which the suromsiic stay is inspplicable. Accordingly, if the sutomaric etry is not
18 mumww«muwmmwhmwm ‘
19] for post-petition violations and in this Court Sor pre-petition violations. Judicial coonoury
0|  dictates that the stay should be lifted,
21 Additicaally, essuming arpuendo that it applics, the sctomatic stxy harms the
n Governmental Units as it probibits them from canrylng out their respoasidility to protect the
3 public from the Deblor™s wrongful business practices. Cooversely, lifting the sutoqutic stay
24]  topermit the Superior Cotrt Actica to proceed 2nd conctude would not herm the Debtor or
is areditors. It would not alter the right of agy creditor to participets in s distribution foa the
5| Deteor's bankruptcy case. As noted, the Dobtor’s schadviles réveal no fimancial difficulty
97|  3ince the Debtor lists $614,000 in assets and $203,000 in lisbilities. (Debior’s Sch B D, K
og]  Fidocs. #16,18, 19 20, filed June 11, 1999.) The Debtoc bas sufficient assets to pay its .

15
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listed, liquidated creditors. Therefire, stay relicf would resotve the primery reason the
Debtor filed this baokruptey ~ to focestall the Saperior Court Action and simitar lawais,
and thareby shield and preserve the Dettar's wrangful business practices.

Under the circumstances, “czuse” exists to KR the sutomatic stzy. The
Superior Court Action sbould proceed to ity conclusion without firther delay.
V. CONCLUSION T

Ths Governmental Units respectfully request that the Court enter an order
m&&wmmanmﬁscﬂh&twﬁﬁwwm
powess wnd therefore i3 exemps from the snnmatis: stry. [n the altemative, they seek relicf
from the sutomatic stey to enable the Superior Court Action to proceed. )

16
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~ 2 Respectfully submitted,
3 ,
. MoCUTCHEN, DOYLE, BROWN & ENERSEN, LLP
: AMU
6
! 35:!0::&1::
s Tbcwdcmasnrm
9
10 SAN FRANCINCO CITY ATTORNEY
i1
12 By._
13 D. Cxmaron Baloer .
. Atomeys for Craditor
14 The City and County of San Francisco
N’ 15 . .
16 LIEFF, CABRASER, HEIMANN & BERNSTEIN, LLP
17
-ouf By:
Piexrce Gore
1 " Attornsys for Craditors
20 The City snd County of Sei Francisco, Sacramento,
* Berkeley, Oaidand, East Palo Ako, San Msteo County, snd
2l Alerseds County
22 .
3 MILBERG, WEISS, BERSHAD, HYNES & LERACH, LLP
24
25 By:
26 Ext Kano S. Sems II
Attorneys for Creditors
27 The City and County of San Franclscs, Sacramento,
~ Berkeley, Oskiaad, East Palo Alw, Alameda Cotnty,
1 end San Mateo County

17




{(312) 201-255% {77799 11:58 PAGE 227268 “l}i,,dhtFAX

11717/88

(

o L e T T S VO R\ S

(s
(=]

n

i )
11:36 FAX 817 3j)e 52‘5

DATED: Scpuember __, 1959.
4 Respectfully submined,

19099 10:21 | 7:%4 on L1 1
2 infw, SRR L

-

NAKER © ¢
DOsY LLP v 272 Qo2

McCUTCHEN, DOYLE, BROWN & ENERSEN, LLP

By . -
Randy Michelson
Attomeys Sx Cradior
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B, Cornéios Bakee
& CrefSitor

mChyadCamtynfSanhm

LIE¥F, CABRASER, HEIMANN & BERNSTEIN, LLP

Piercs Gare
- Attogacys for Credizoss
The Gity and County of San Frandlsco, Sacraments,
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~ 2 L, Randy Michelson, declare a5 follown:

1. lamsmember of the law firm of McCutchen, Doyle, Brown &
Enersen, LLP, comnsel fhe The City and County of San Francieco (“San Franeisco™) in the
above captiooed case. I make this Declaration in support of the motion of the City and
County of San Prancises, Berkeley, Sacramento, Oakiand; East Palo Alto, San Mateo
County, Alameda County, and Joe Semna, Ir., as Mayor of the City of Sacramentn
(collectively the “Governmental Usity™) for sz arder exreopting the Governmenta] Unit's
exercise of police and regnitory powers from the satomatic Kxy, ot in the alternative for
reliof fom the sutomatic stey. Except as otherwise stamnd, the following facts ere witkin my
persacal knowledge and, if required, I conld testify competenity t0 the facts set forth beretn.

2. The Govemmental Ushs bave sued Davis Industries, Inc. (the
*Detrtor™), other manufacturers and divadbutors of bandguns and their trade asocistions in 4
leweruit entitied People of the State of California, et ol v. Arcadia Mackine & Tool, Inc., «t
o, Case No. 303753, filed in the Superior Court of the Statc of Caiifornia thr e City and
County of Ssa Franciaco (e “Superiar Court Action™). The Superior Courr Actioa also
oacmes as defandaats 36 firearns mammfactaress, distcibators, sod their trade assoclstont. (A
true and comect copy of the Fizet Amended Complaint Sled in the Superiar Cooxt Actian is
attached as Exhibit 1.)

3. Toprotect the health, safety and welfare of the public, the
Goversmental Units seck to exercise their police and regulatary powers in the Supeeior
Court Action © egjoin the Debtor’ s ualawiil, uafeir and frandulent busigesy proctices in
marketing, distributing, promoting, designing end selling handguns, xd to snforce Lzwe
designed 1o prodiblt sach practices. |

" 4. lam informed and befieve that the Debsor is also a defendant ko at -
least 15 other actions filed by other governmental wnins thronghom the United States,

hlm,hwﬂﬁuw,mwwmap;wmm

13
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" Detroit; Wayne County; Los Angeles; Newark; New Orlesns; St Louis; and Mizmi-Dade

Comnty.
5. musmwmumwumm“of
action for pablic paisance and for violations of Catifornis Business & Profeasions Code
§ 17200 and § 17500. .
6.  Asrepresntxtives of the public, the Governmental Units seak %0 sbate
the threat to the public resulting from the Debtor’s wroaugful conduot, and to prevent fizture

| unlawful, cafaiz snd/or frandulent conduct and deceptive sdwactising by Dedteoc. Farther,

7. A true and correct copy of the cited portions of the Transeript of
Debtar’s § 341 Meeting of Creditors is attached as Exhibit 2

l@mmmofmmmm«uwmsw@u
foregoing is true and cocrect. wmﬁ'ﬂl’dmh«lm.hsﬂ}hﬁm,

California. E‘Z{IM

Randy Michelisoo

19
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Richard M, Felmann (SBN 063a07)
- Robert J. Nelaon (BN 132757)

Plerca Gora (SEN 128515)

LIEFF, CABRASER, HEIMANN & BERNSTEIN, LLF
275 Baltery Streel_ Sulta 2000

Embarcaders Center wasl

San Franciseo, CA 544113339

Telephone; 415/856-1000 Fax: 415/456-1008

James K, Hahn, Clty Attomey (SEN 66073)

Garmel Salls, Spacial Assislant City Attornay (BN 162653)
Dan Kass, Deputy City Alipmey (SBN 103807)

200 N. Main Sireat, 1600 City Hall East

Los Angeiss, Ga 80012

Telephans: 2104854515 Fax 21847-3014

[Addulonal Countel, Ful Adgresses and Repdsenied Cradiions Usiad After Signnnurg Rygey
O merividua 8paearing without counsel
X Alomay for: Craditer The City of Loa Angales

UNITED STATES BANKRUPTCY COURT
CENTRAL DISTRICT OF CALIFORNIA

In re: Davis Industries, Inc., & California carperation, T AEoa-10002 w
Dabtor(s). . DATE:  Decewber2, 1989
TME:  230pm.
Couctrnarm 302, 3420 Twalfih Steel
Rivarmicta, CA

NOTICE OF MOTION AND MOTION FOR RELIEF FROM THE AUTOMATIC STAY
UNDER 11 U.5.C, § 362 (wlth supporting declarations)
{MOVANTS: tames K. Hahn, City Attorney of the Gy of Los Angeles)

(Polleell{'eguiatovy Action in Non-bankruptcy Forum)

1. NOTICE 1S HEREBY GIVEN ta e Dsbior(s) and Trustee Gf any)("Responding parties™), their altorneys (f any), and other
Interested partias thet an the above date and time and in the Indieated courtraom, MavantIn the abova-captionad mattar will move
this Court for an Order granting relief from the automatic siay as 1o Dabtar and Debtors kankruptey estate on the grounds set forth
In the ali~ched Motion.

2. HearlngLocrtien:  [T] 285 East Tample Straat, Los Angales B 411 West Fourth Sxcot, Sonta A
(1 21041 Burbank Boulevard, Woodland Hiils 1415 Stato Streot, Santa Barbara
. X 3420 Twaifti; Struat, Riverslos : : '
3. a. x  Thig Mation Is being heard on REGUCAR NOTICE pursuant to Local Bankruptcy Rule 8013+1. i you wish to oppose this
Mofion, you must fila a written reeponse to this Moten with the Bankruptey Court snd serve & copy of it upon the

b, D This Motlan is being hEard on SHORTENED TIME. i you wish to 6ppose this Motion, you must appear at the haaring.
ﬁ'«‘ny wﬁ:en rasponse or evidcnce must be filod and served: D at the hearing D atleast court days before
tha hearing.

¢y [ An Agpilcation for Ordar Shortening Time was not required (accarding to tha calendaring procedures of the assigned
judge), .
{2) D é-ﬂo Appleation for Order Shertening Time was filed per Local 8ankeuptey Rule §075-1 (2) and was granted by the
by .

L
(3) ] An Application for Order Shortening Time has been filed and remalns pending.

4. You may contact the Bankruptoy Clerk's office to obtain & copy of an approved eaurt form far use In prepanng your rasponse
(Optisnat Court Form 390), or you MRy prapare your response using the format required by Looal Bankruptey Rule {002-1.

"I
N

Thie torm {8 mendatory by Ordar of tha United States Hankruplcy Counl for the Gentral DISIicT of CalTomin,
GG

Ravised Dacnmbar 1908 (DOA-SA) : 350NA
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Mation far Rellef from Stay {Nonsbankruptey Action) - Page 2 of 11
Inrg Davis Industries, ine, CHAPTER: 14

Deblor(s), | CASE NO,; RS89-18302 MJ

S Fyou fall to fila a willten responsa to tha Motion or fall to appear at the hearing,

) the Caurt may treat such faliure a9 a walver of
your right ta oppase the Motlan and may grant the requested reliaf,
Dated: November 7, 1999 LIEFF, CABRASER, HEIMANN & BERNET] EIN LLP
Frint Law Firm Nama (If applicabla)
Plerca Gors PW
FPrint Name of individusl Movent or Aftarm ey for Movant

Signature of Individual Movar or Attornay far Movant

MOTION FOR RELIEF FROM THE AUTOQMATIC STAY
{(MOVANTS: The City of Las Angeles)

1. The Non-bankruptcy Action: Mavant moves far relief from the automatic stay az to Debbor and Oebtors

Bankruptey eatate with
respast to the fallowlng pending lawsult or administrative preceeding ina non-bankruptey forum:

Case name: People of the Stare of California, et al. v. Arcadia Machine & Tool, Inc., eral,,
Docket number: Case No. BC 210894

Coutt or ageney where pending: Superior Court of the State of California for the County of Los Angeles
2. Case History: . . '

a. X AVoluntary [T An Involuntary Petition under Chagter [ 7 X 11 [ 12 [ 12 was fled on: 527/09
& [ An Qrder of Conversion to Chapter [] 7 [ 11 [J 12 [J 13 was entered on:

e. [ (Optignal)  Qther bankruptey cases affecting this action Have beea pending withla the past two years,
d  (applicable) Planwas confirmed on (specify date):

e. For addiional case history, see attached continuation page,

3. Grounds for Rellef from Stay: Pursuant 11 Q.8.C, § 352(d){1), couse axists lo grant Movant relisf from &tey L procasd with
the Non-bankruptey Action to final Judgment In the flonshankruptey forum for the follawing raaszons:

a. X The bankruptey case waa filed in bad taith specifically to delay, hinder or interfere with prosacution of the Non-bankruptey
Action, '

b. [] The claim is insurad. Movant 50eks recovary anly from applicable Insurance, if any, and walves any deficlendy or othar
claim against the Debtor(s) or estats property.

e. [] Movant seeks recavery primarlly from third parties and agrees that the stay will remmain in effect ag to enforcement of any
resulting Judgment ageingt the Deblor or eslata, except that Movant will retain the rght to flle a proof of claim under 11
U.8,C, § 501 andfor an adversary complaint under {1 U.S.C, § 623 or § 727 in this bankruptcy case.

d. [} Mandatory abstention applies under 26.U.5.0. § 1334(c}2), and Movant agrees thal the stay will cemaln In effact as to
enforcement of any resulting judgment against the Debtor or estals, except that Movant will retaln the rdghl 16 file a proof
of clalm under 11 U.8.C, § 601 andfor an adversary complaint under 11 U.S.C. § 523 or § 727 In thie bankruptey case,

e. [T] The calms are non-dischargeable ia natvre and can be most expeditiously resofved in the non-bankruptey farum.

. X Tha claims at issua arlse under non-bankruptey law snd can ba most sxpeditiously resolved in the non-bankruptey forum.
. X Other reasons tn ailow the non-bankruptey actidn to proceed are setfarth in an attached Detlaration,

4. ] Movani atso sesks annulment of tha stay to validate post-petition acts, as specified in the attached Declaralion{s).

This form s mandatory by Order of T United States Bankrupiay Court for o Cenba Disvict o7 Salfamis
DERASUC .
Ravited Davembor 1698 (DOA-SA) 350NA
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Metlon for Relief fram Stay gNon-uankmmz Agtion) = Page 3 of 11

Inrg Qavis Industdas. tnc. CHAPTER: 11

Deblor(s). | GASE NO.: R§89-195302 My

5. Evidence In Support of Motion: (Important Note; Declaration_(s) in support of the Molion MUST be aftachad herata.)
a X Mavant submils the attached Declamation(s} to provide avidence in suppart of the Stay Motion pursuant lo Local
Bankryptcy Rules,
b. [T] Movant requests that the Court consider as admissions the statements made by Debtar(s} under penalty of parjury

conceming Movants' claims set forh in Debtor(s)'s Schedules. Authenticatad copies of the ralavant partions of the
Sthadules are attached as Exhibit —

e. X Olher evidence (specily): Declaration and Exhiblts attached lo Movants’ Notice Of Motian Aad Motion For Deoterminalion
That The Automatic Stay Is Inapplicable Or, In The Altemative, For Religf From The Autoratic Stay.

8. X (Optional} A Mamerandum of Points and Authoritles is attached to Movanls' Notice OF Motion And Motion Far
Determinellon Thal The Automatic Stay Is Inapplicable Or, In The Alternative, For Relief From The Aulomatic Stay..

WHEREFORE, Movant prays that this Court faguw an Order granting the followinge

1. Rellef from the stay to Mavant (and its successors and asgigns, If any) (check boxes rw all appiicabie raliaf requastad),
a X Terminating the stay as to Debtor and Debtor's bankruptoy estate.
b. [] Annulling the stay as ta the acts setforth In the attached declaration(s).
c. [ Moditying or conditionirig the stay as set forth In the atteched cominuation paga!

é. X Allowing Movant o groceed under applicable non-bankrupley law o enforce its remedles 1o proceed to final Judgment 1 the

non-bankruptey forum, provided thet the stay ramaing In effect with respect to snforgsment of any Judgment against Dabtor(e) or
estate property.

2. X Additional provisiens requesied:

a. X Thatthe Order be binding and effective desplte any conversion of this bankruptcy case 10 a ease under any ather chapter
of Title 11 of the United States Code,

. X That the Qrdar e binding and effective In any bankruptcy case commanced by or against the above-named Debtor(s) for
@ parfod of 180 days, 50 that no further automatle stay shall arise in that case as to the Propedy. )
Ses Extraordinery Relief Attachment (Attagh Optional Court Form J50ER),
For other rallef requested, sae attached eantinuation page.

o

4. If relief from stay Is nol granted, Movant respectiully requests the Court to order adequate protaction.
Dated: Navamber 7, 1989 Respectfully submitied,

James K, Hahn, City Attomay for the Clty of Las Ahgeles
Movant Name

LIEFF, CABRASER, HEIMANN & BERNSTEIN, LLP
Firen Name of Alomay for Movant (if applicable)

~
BY. P\_M_..-
Signatura

Name: Plerce Gara
Typad Name of Indrvidust Movant or Atternay for Movant

e This form Is mandanory by Order of the United 51813 Bankraploy Gaurt for Ge Cantral Diswiot of Calformia.

Revisel Decamber 1558 (DOA-84) 350 NA
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Mation for Relief from Stay (Non-bankrupiey Aclion) - Pags 4 of 19

nm Davis Industries, Ing, CHAPTER: 11

Debtor(e), | CASE NQ.: RSBS-18302 My

DECLARATION RE ACTION IN NON.-BANKRUPTCY FORUM
{MOVANTS: Jamss K. Hahn, City Atomey for the Cily of Los Angeles)

|, Plerce Gore, daclare as follows:

1. I have persanat knowledgm of the mattars &ot forth in this declaration and, if called upon ta tastify, | could and would cca;npetenﬂy
testify therelo. | am aver 18 years of age. [ have knowladge regarding the stats court lawsuit, administrativa proceeding, or
other action in a nan-hankrupley forum ('Non-bgnkmptcy Action”} that s the subject of this Motipn because:

a O am the Mavant,
. B jam the Movant's aitomay of record in the Non-bankruptcy Action.
. Cther (spacify); 1 am the Movant's attorney of record In the Bankruptcy Case heraln.

2. lamnota custodlan of the books, records or filas of Movants,

3. The Non-banlrupicy Action at lzsue Is turrently penting as:
Case Namg:  Pegple of the State of Callfornia, et af. v. Arcadla Machine & Taal, tne., et al.

Docket Numbar; Cage No, BC210894
Court or agency whara panding: Supetior Coutt of the Stete of California, County of Los Angales

4.  Procedural Status

d.  The ¢causes of action pleadsad In the non-bankruptey forum ans (fst): Public Nulganca, violations of California Business &
Professions Code § 17200

True and corract copies of the pleadings filed befora the nor-bankruptey focum are attached as Exhiblt 1 1o the Declaration
of Plarca Gore, atlached (o Movant's Notice of Motien and Motion for Daterminafion That The Automatic Sty Is
Inapplicabie Or, In The Alternativa, Far Relief From Tha Automatic Stay.

b, The Nen-bankruptey Actlon was filod on (specify date): May 25, 1559

. Trial beganfls scheduled to begin an (speoily dats): not seiadulad,

d. Theuial s estimated to require the foliowing numbar of court deye for trial, If thal were hald In bankeuptey court (spechy):
unknown

e.  Other defandantis to the Noa-bankeuptcy Aclion are (specify): 41 firearms manttacturers, distributors, dealers and thelr
trade assaclatlons listed on the atlached sheet.

8. Grounds forrallef from stay:

a. [ The claim is insured. The insurance carrier and policy number are (spechy):

(Continued on next paga)

s

Thia form 1z mandatory by Grder of e United Sitas Bankruptey Caurt for the Cantral Distic? of Califomia.
oam.aus

Revised Decembar 1988 (DOA-SA) _ 350NA
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Motion for Relief from Stay (Non-biankruptcy Action) - Page 5 of 14

Inre Davis Industries, Inc. CHAPTER: 11

Debtor(s). | CASE NO.: RS99.19302 M

b. & The matter can be tried more expeditiously in the non-bankruptey fodum,
M B e currartly set for trial on:

20 O itisin advance stages of discovary and Movant believes that it will be SBLTOF Urial by (speciy date):
The basis for thls belief Is {speciy): :

(A 3| The matler Invalves non-dedtor partias wha are not subjact to suit in the banksuptey eourt, A singla trial in the
non-bankruptey forum is the most efficlent use of Judicial resources.

. & The bankruptcy casa was filed in bad falth spacifically (o delay or lntarfare with the prosecution of the Non-banktuptey
Action, :

(1) O wovantis the only craditor (or the only substantial creditor) scheduled by the Debtor.

Q) B The timing af the petition filing shows that it was intended to delay or interfera with the Non-bankruptey Action

based upon the following facts fspec): Testimony of Debtar's representativa, attached as Exhlbit 2 1o the
Oaclaralion of Pierce Gare, attached to Mavint's Natica of Motion and Motion for Detarminatian that the
Automalic Stay is inapplicable ar, In the Altemnative, lor Rellef from the Automatic Stay. .

=) O Debtor does not have a reasonable likelihood of reorganizing in this Chapter L 11 [ 13 bankruptey case
based upon the fallowing facts (specty):’

g B ror ather facts justifying relief from stay, sae Movant's Notice of Motion and Mation for Datermination that the
Automatlc Stay 1s Inapplicable or, In the Alternative, for Rallef from the Automatic Stay,

) declare under penslty of pedury undss the laws of the United Stales of Amarica that the foregolng ls true ana corect and that this
Declaration was exacuted on Novembar 7, 1999 at San Franclsco, Callfomla (city, state).

9 ) M N e C'—-‘-—-ﬁ.‘,

Print Daclarants Names Stgratura of Declarant

wa0e This form: (8 mandialery by Drdar of tha Linded 6 Gias aankmpwcouniorme(:gnm District of California,

RevfsudDeWﬂQﬂ (DOA-84) JI50NA
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Motion for Reliaf from Stay (Non- -bankrupley Action) - - Paga 6 of 11
Inre Cavis Industdes, Inc. CHAPTER: 11
Dablor(s). | CASE NO.- RS9%-19302 Ml
Declaration attachment
4.

Other defendants to the Non-bankruptey Action

Arcadia Machine & Toul Ine,

Ellett Brothers

B.L. Jennings

Bryco Amms, Ine.

Laréin Engineeriog Ca., Inc.

Berstta U.S.A. Corp.

Plaira Barana $.P.A.

Browning Arms Co.

HER 1871, Inc.

Charter Arma, Inc.

Colt's Manufacturing Ca., Inc.

MKS Supply, Inc. d/b/z Hi-Paink Firearms
Kel-Tec CNC Industries

Excel Industrias, Inc, a/k/a Accu-Tak
Foras Tzurus, S.A.

China Nesth Ingustries afk/e Norneo
Taurus Inteanetional Manufacturing, Inc,
Gloak, inc.

Glocl Grak}!

Heckler & Koeh, Inc,

Nore Ameiinan Arma, Ing,

Larein Enginggring, Inc. )

Phoenlx Arms

Sundanee ndustrias, Ince. -

Navegsr, Ine. d/bfa Intratec U, S.A, Ine.
Sig Arma, Ine.

Smith gnd Waseon Carp,

Sturm Rugsr & Company, inc.

American Shooling Sports Coalltian, Inc,
Natianal Shooting Sports Foundahan Ine.

Sporting Arme and Ammunitfon Manufactyrers' Insttite, ne.

B.L. Jennings, inc,

International Armaments Corp, d/b/a Interarms Industries, Inc.

S.W. Danial Inc, a/k/a Cobray Firaarms, Inc.
RSR Whalesale Guns, Ine.
Southem Ohle Gun Distributnrs
B&B Group, Ine.
Andrews Sporting Goods, Ine.
National Gun Sales, Inc.
.G, Distributing, Ing,
Hawthomeé Distributors, Ing,

U
Ravised December 1998 (DOA-SA)

This fermis mandatery by Orger of the Unilad Statea Bankruntoy Gourl for the Central Dlsiict of Catfomia,

350NA
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LIEFF. CABRASER, HEIMANN & BERNSTEIN, LLP
RICHARD M. HEIMANN (SEN 63607)

ROBERT J, NELSON (SBN 132797)

PIERCE GORE (SBN 1285 15)

275 Battery Street, Suite 3000

San Francisco, California 94111-3339

{Full Addresses and Representea Credirors Listed
After Signature Page]

UNITED STATES BANKRUFTCY COURT
CENTRAL DISTRICT OF CALIFORNIA
RIVERSIDE

Inre Case No, R599-19302 MJ
Chapter 11
Davis Industries, Inc.. a California
corperation, RS No.
) NOTICE OF MOTION AND MOTION OF
Debtor. THE CITIES OF LOS ANGELES,

COMPTON, INGLEWOOD, AND WEST
HOLLYWOOD, CALIFORNIA FOR
Employer Identification No. 95-326666] DETERMINATION THAT THE
AUTOMATIC STAY IS INAPPLICABLE OR,
IN THE ALTERNATIVE, FOR RET IEF
FROM THE AUTOMATIC STAY

Date: December 2, 1999

Time: 2:30p.m. .

Place: Cowrtroom 302, 3420 Twelfth Steeer
' Riverside, Califcmia

TO ALL INTERESTED PARTIES:

PLEASE TAKE NOTICE ther oa December 2, 1999, a1 2:30 P.M., or as soon
thereafter as counsel may be heard, a hearing will be held before the Honorable Meredith A. Jury,
on the motion of the Cities of Log Angeles, Compton, Inglewood, and West Hollywood,
California (“Governmental Units™) for an arder determining that, pursuant 10 11 U.S.C.

§ 362(b)(4), the automatic stay does not apply to the action entitled People of the State of
California, e al. v. dreadia Mac};ihe dc Tool, Inc., et al., Case No. BC210894, pending in the

061.Q9uC
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Superior Cowrt of the State of Celifomnia, County of Los Angeles (the “Superior Court Action™)
because the Superior Court Action s an exercise of the police and regulatory powers of Log
Angeles. In the alternative, the Govcmmmjtal Units move for relief from the automatic stay
pursuant to 11 U.S.C, § 362(d). Davis Induswies, Inc. (the “Debtor™) is a defendant in the Superior
Court Action,

PLEASE TAKE FURTHER NOTICE that Bankruptey Local Rule 9013-] {(z) of the
United States Bankruptcy Court for the Central District of California prescribes that any interested
party oppasing, joining, or responding to the Motion shall file and serve a written Statement in
opposition or of non-opposition, not later than fourteen (14) day's beforz the date designated for a
hearing on the Motion, - '

This Motion is based upon the Notice of Motion, the accompanying Memorandum
of Points and Authorities, the declaration of Pierce Gore, and such arguments and evidence as may
be presented at or before a hearing on this Motion.

WHEREFORE, the Governmental Units respectfully request that the Court enter an
order determining that the Superior Coust Action is exempt from the automatic stay as an exercise
of the Governmental Units® police and regulatory powers or, in the alternative, grant relief from the
aulomatic stay to enable the Superior Court Action to proceed, and grant such further relief as the

Court may deem just and proper,

DATED; Novemiber 8, 1999, Respectfully submitted,
LIEFT, CABRASER, HEIMANN & BERNSTEIN, LLP

By :{wa (Yo / P&UL_

Pierce Gore {
Arnomeys 1or Credifor
The City of Los Angeles

11 Keld ng
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Complete List of Counge], with Full Addresses and Represented Creditars

LIEFF, CABRASER, HEIMANN & BERNSTEIN, LLP

RICHARD M. HEIMANN (SBN 63607)
ROBERT J. NELSON (SEN 132797)
PIERCE GORE (SBN 128515)

275 Battery Street, Suite 3000

San Franciseo, California 94111-3330
Telephone: (415) 956-1000

JAMES K. HAHN, CITY ATTORNEY (S%N 66073)

CARMEL SELLA, SPECIAL ASSISTA
DON KASS, DEPUTY CITY ATTORNEY
200 N. Main Street, 1600 City Hall East
Los Angeles, California 90012

Telephone: (213) 485-4515

Attorneys for-Creditors
The Cityv of Los Angeles

06! GUC

CITY ATTORN

(SEN 103607)

—~2—

SIMON, WARNER & DOBY LLP

EY (SBN 162657)
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SIEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT 0F N
FOR DETERMINATION THAT THE AUTOMATIC vin s o2 nvumc’fgr_réoém
IN'THE ALTERNATIVE, FOR RELIEF FROM THE 4 ormos il STAY

I IN 10N ‘

On behalf of the People of the State of California, James K. Hahn, City Artomey for
the City of Los Angeles, together with three other Southem California cities, Compton, Inglewood,
and West Hollywood (collecrively, “Governmental Units™) have sued Davis Industries, Inc. (the
“Debtor™) in a lawsuit entitled People of the State of Cailfornia, et al. v. dreadiq Machine & Tool
fne., et al., Case No, BC210894, pending in the Superior Court of the State of California, County
of Los Angeles (the “Superior Court Action”)d The Superior Court Action also names as
defendants 41 firearms manufacturers, retailers. dealers and their trade associations. (Declaration
of Pierce Gore (“Gore Decl."), Exhibit 1.) '

To protect the health, safety and welfare of the public, the Governmental Units seek
to exercise its polite and regulatory pawers in the Superior Caurt Action to enjoin the Debtor's
unlawful. unfair and fraudulent business practices in marketing, distributing, promoting, designing
and selling handguns, and 1o enforce laws designed to prohihit such practices. (Gore Decl., §3.)

By this motion, the Governmental Units seek an order.determining that the Superior
Court Action is exempt from the automatic stay pursuant to 11 U.S.C. § 362(b)(4) . Alternatively,
to the extent the Caurt deems the automatic stay applicable, the Govemmental Units seek reljef
from the stay pursuanrto 11 U.S.C. § 362(d) for cause in order that the Superior Court Action may
proceed against the Debror,

This court has already granted three other Motions for Determination that the
Automatic Stay is Inapplicable or, in the Altcnxati;»'e, for Relief from Automatic Stay in this acton.
These three motions were granted 10 parties which are similarly situated 1o the Governmental Units
as plaimiff in distiner suits thar allege similar claims in different forums, in which the Debtor is a
pany defendant, The motions were granted o Cook County, eral, Wayne County, et al., and the

City and County of San Francisco, er al. The court's ruling in the San Francisco case is of

LA copy of the First Amended Complaint filed by Los Angeles in the Superior Coust Action
is autached a3 Exhibit 1 10 the Gore Declaration.

~3=

D61,QUC
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particular relevence given that the causes of action alleged in the Los Angeles suf are identical to

those alleged by San Francisgo 2
11, TEMENT OF FACTS

On or about May 27, 1999, the Debtor filed avoluntary petitian under Chapter 11 of
the United States Bankriptey Code, The Debtor's schedules reveal no financial difficulty. They
list approximately §203,000 in liabilities and $614,000 in assets, (Debtor's Sch..B. D, E, F, docs.
#16. 18. 19, 20, filed June 11, 1999.) The Debtor admits that it flad this bankruptey solely to hal
the Superior Court Action and sirmilar lawsuits filed by other governmental units throughout the

United Statas:

[The Debtor] has been embroiled in various lawsuits throughout the
couatry, what we typically.will call Municipality lawvsuits. . , . The

debror determined that although its business is 4 profitable business
and can't [sic] cantinue to be profitable, it can't he under the weight
of the pending Municipal lawsuirs.

As a result, debtor sought reliefunder Title 11 in United States Code

to protect its viable business operations from the significam lawsuits

that were pending and enticipated additional Jawsnits that are going

o be and have been filed singe the filing of the peition.

(Transeript of Debtor's § 341 Meeting of Creditors, at 6-8, Exhibit 2 to Gore Decl.)?

In the Superior Court Acﬁon, the Governmental Units allege, fnrer alia, causes of
action for public nuisance (statute)?, and for violatians of Celifornia’s Busizess & Professions
Code § 17200, which prohibits wnfair, unlawful and fraudulent business practices, Plaintiffs”
daims against the Debtor involve, inrer dfia, two aspeets of its manvfacture and sale of ch_cap,
poorly-made handguns, The Governmental Units contend that the Debtor’s fir;:arms lack critical

safety features and designs as well as adequate warnings to users and other persans. Second, the

1750 O‘The San Francisco suit also 'aIlegés a cause of action for violation of Cal. Bus. & Prof. Code
5 175 [ .

*The Debtor is also a defendant in at least 15 other actions filed by other governmental units
throughout the United States, including, but not limited to, Aflanta; Rerkie ; Boston; Chicago;
Cincinnati; Cleveland; Detroit; Wayne County; Los Angeles; Newark; New Orleans: Sacramento:
City and County of San Francisco; St. Louis; Miami-Dade County. (Debtor's Sch, F, doe. #20, filed

June 11, 1999; Debtor s Siny of Financial Affairs. Section 44, doc. 24, filed June 11, 1999,

3 Califomia Civil Code §§ 3480, 3490, ¢t seq.; Code of Civil Procedure § 731,
: 4

061.GUC
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Governmental Units allege that the Debior has marketed and distributed its firearms in such &

manner as to promote and encourage their use in crime.

The dangers of guns in the home and the consequences of widespread availability
without restraints or limits ware long ago, are today, and will continue to be specifically known to
the defendants. For example, more than 30 years ago a staff report of the U.S, Commission on the
Causes and Prevention of Violence, entitled “Handguns band Violence in American Life." nated [n
1968 an increasing number of deaths and injuries and concluded:

[Americans] may senously overrate the effectiveness of guns in

protection of their hames. In our urbanized society the gun is rarely

an effective means of protecting the home against either the buralar

or the robber. . . . [A gun {n the home] provides a measure of comfort

lo a great many Americans, but. for the hameowner, this comfort is

largely an illusion bought at the high price of increased accidents,

homicides, and more widespread illegal use of guns. .., When the

nuxgnb:r of handguns increasss, sun violence increases, (Pages xij,

139.) '

A recent study reported that the Debtor’s firearms are identified by federal agencies,
including the Bureau of Aleohol, Tobacco and Firearms, as being amongst the top ten frearms
traced by that agency for law enforcerment purposes. Indeed, the Davis .380 caliber semiautomatic
pistol has been listed continuously among the top ten crime guns raced In the nation from 1991 to
the present. This particular firearm also has been among the top ten firearms traced in individual
California cities£ Finally, and equally significantly, it has a low time-to-crime rate which can be a
strong indicator of illegal gun trafficking.

The Governmental Units’ alicgations also concemn the design and quality of the
Debtor’s fivezims, Because these are made primarily of “soft” metal alloys, they arc unreliable and
therefore pose a danger to their users. For this reason, many municipalities in California, including
the Governmental Units, have banned the sale of these firearms as “junk guns” or “Seturday Night
Specials™, See, ¢.¢n. Log Angeles Municipal Code § 103.314; Compton Municipal Code § 7-4.8:

Inglewood Municipal Code § 5+19.5; West Hollywood Municipal Code 4122. Additionally, the

. 2This report is included in a nationwide report by BATF as part of The Youth Crime
Interdiction Initiative, Crime Gup Trace analysis Reports: The Hlegal Yourh Firearms Markets in

27 Communities (February 1999). Because the entire report is voluminous, it is not ettached herein,
but will be produced on demand.
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“soft” metals in the Debtoy's firearms make it easier 10 deface their serial numbers and therefore

facilitate their use i1y crime.

The Debtor’s business practices thus ereate an unreassnable jeopardy to the public
health, welfare and safety and a reasonable apprehension of danger to person and property. (First
Amended Complaint, § 150, Exhibit | to Gore Decl) Pursuant 1o its authority under California’s
Civil Code §§ 3480, 3490, gf seq., and Code of Civil Pracedure § 731, the Governmental Units as
representatives of the People of the State of California, sesk to abate this threat to the public and to
prevent future unlewful, unfair and/or fraudulent conduct by Debror. Further, the Govermmental
Units seek statutory remedies under Business & Profagsions Code § 17200, including civil
penalties, restitution and disgorgement. (Gore Decl. §6.)

III. THE SUPERIOR COUR! N LCISE. OF POLICE AND
REGULATORY POWER EXCEPTED FROM THE AUTOMATIC STAY

A. Governmenta] Action to Ahate a Public Nujsan d e Laws ¢p

Protect Public Health. Safetv and Welfare is an Exercise of Police and
Regulatorv Powers Exempt From the Automatic Stay.

Section 362(b)(4) excepts from the automatic stay the “continuation of an action or

proceeding by a governmental unit. . . to exercise such govemimental unit's police and regulatory
power, including the enforcement of a judgment other than & money Jjudgment, obtained in an
action or proceeding by the govemmental unit to enforee such governmental unit’s. . . police or
regulatory power™ 11 U.S.C. § 362(b)(4). A “governmental unit" includes a municipality and
“department, agency, or instrumnentality” of a state, 11 U.S.C, § 101(27); HL.R. Rep. No. 95-595,
95th Cong.. Ist Sess, 311 (1977). “Police or regulatory power” refers to the enforeement of laws
affecting health, welfare, ;norals and safety. Hillis Motors. Inc. v. Hawaii Auta. Dealers' Ass'n,

997 F.2d 581, 591 (9th Cir. 1993); Universal Life Church, Tnc. v, United States (In re Universa]
Life Chureh, Tnc.), 128 F,3d 1294, 1297 (9th Cir. 1997).

“Where a governmental unit is suing a debtor to prevent or stop violation of fraud,

environmental protection, consumer protection, safety, or similar police or regulatory laws, or
attempting to fix damnages for vialation of such a law, the ection or proceeding is pot stayed under

the automatic stay.™ S.Rep. No: 25:989 a1 52; H.R. Rep. No. 95-595 at 343 (19?7) (underline

e
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addzd). “It is clear trom the legislative history that ona of the purposes of this exception is to
protect public health and safety.” Midlantie Narional Bank v. New Jersev Dept. of Environmental
Protection. 474 1S, 494, 503-04 (1986). The theory underlying the exception is that because
bankruptey should not be “a haven for \wongdoers the antomatic stay should not bar
governmental police or regulatory actions from proceeding, In re Universal Life Church, Inc,,

128 F.3d a1 1297; see, Commoditv Futures Trading Commission v, Co Petre Marketing Group,
lac.. 700 F. 2d 1279, 1283 (9th Cir. 1983).

Two tests exist for determining whether govemment actions fit within the “police or
regulatory power™ exception: (1) the “pecuniary purpose™ test and (2) the “public policy™ tasr.

NLRR v. Continental Hacen Corp., 952 F.2d 828. 833 (%th Cir. 1991); Unjversal Life Church,

128 F.3d at 1297,

Under the pecuniary purpose test, the court dete@inas whether the govemment
action relates primarily 1o matters of public safety, health, and welfare, or primarily to protection of
the govemmc;:\t’s pecuniary interast in the debtor’s property. 932 F.2d ar 833; 128 F.3d at 1297. If
the government action primarily concerns marters of public health, safety and welfare, the stay
does not apply. Universa] Life Church, 128 F.3d at 1297~99; Thomassen, 15BR. at 509. If, on the
other hand, the government action js pursued solely to advance a pecuniary interest of the
governmental unit, the stay applies. Unjversal Life Church, 128 F.3d at 1299 (*Only if the action
is pursued “solelv to advance a pecuniary interest of the governmental unit wil| the automatic stay

bar it.”™) (emphasis added) quoting Thomassen ¥, Division of Med. Quality Assurance (In re

Themassen), 15 B.R. 907, 909 (Sth Cir, BAP 1981),

Under the public policy test, the foeus is 10 distinguish “between government
actions that effectuate public policy, and those tat adjudicate private rights.” The former are
excepted from the automatic stay, Continental Haeen Corp., 932 F.2d at 833: In re Universal Life
Chureh. Ine, 128 F.3d at 1297; NLRB v vard intine. Inc., 804 F.2d 934, 942 (6th
Cir. 1996).

Courts have recognized the “police or regulatory poweér™ exception in a variety of

contexts, including government action to abate a public nuisance, deteet and pursue legal remedies

. ~7-
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for fraudulent business activities, and enforcing consumer protection lawg See. Inre Lz'uive:s_al
Life Church, Ige.. 128 F.3d at 1297-69 (revocation of tax-exempt status excepted from stay under
both pecuniary purpose and public policy tests, revocation served public welfare purpose of
detecting fraud and protecting potential donors against misuse of charitable donations); In re
Borter, 42 B.R. 61 (Bankr. §.D. Tex. 1984) (padlocking building and enjoining persons connected
with premises from maintaining public nuisance excepled from automatic stay); Javens v. Citv of
Hazc] Park (In re Javens), 107 F.3d 359 (6th Cir. 1997) (order to demolish buildings predicatad
tpon danger to public health, safety and walfare 2 “classic exercise of the police power™ excepted
from automatic stay); Smith-Goosdson v. Citifad Mortgage Corp, ith«Goodsgn). 144 B.R.

72 (Banky, 8.D. Qhio 1992) (same); ww, 205 B.R. 27 (S.D.N.Y. 1997)

(action arising from debtor's Ponzi scheme protected public from frand and was excepted from

stay): JLS. Dept, of Housing and Urban Dev. v. CCMYV, 64 F.3d 920 (4¢h Cir. 1995) (suit for non-

compliance with federal Jand sale statute excepted from stay as consumer protection); Srate of
Ohio v. Hughes (In re Hughes), 37 B.R. 49 (Bankr. §.D. Ohio 1988) (suit for odometer tampering
excepted from automatic stay, even though civil penalties sought in addition to injunction as action
primarily relates Lo enforcement of consumer protection law).

The Governmental Units’ exercise of police and regulatory power to protect public
health. safety and welfare in prosecuting the Superior Court Action is excepted from the antomatic

stay.

B. The Superior Court Aetion fs Exempt from the Stay Under Both the
Pecuniary Purpose and Public Policy Tests

ICY .

The Governmental Units assert a cause of action 10 abate a public nuisance caused
by the Debtor's distribution and marketing practices that promote illegal firearms trafficking. The

public nuisance cause of action seeks to enjoin these practices and thereby protect the public from

-the higher leve| of erime, death and injuries to the citizens of the Governmental Units and in

addition to the higher levels of fear, discomfort and inconvenience resulting attributable to the
Debtor's business practices. Accordingly, the public nuisance claim meets the pecupiary purpose
test in that it primarily concerns matters of public health, safety and welfare.

8-
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Moreover. in the public nuisance cause of action the Governmental Units are not
advancing or adj udicating any private rights, but rather iy only effectuating the public policy of
uphalding & primary government funetion to protect the public from the use of handguns
wrongfully designed, manufacrured, Supplied. promoted, marketed and sold by the Debror. As
such, the public nuisance cause of action meets the public policy tast.

The Governmental Units also state a cause of action for violations of § 1 7200, es
seq.. of California’s Business & Professions Code, for unfair, fraudulent and unlawful business
practices. The inclusion of a monelary penalty as a means of enforeing laws designed to derect
fraud and prolect the public “does not abrogate the police or regulatory power function™ or render
the exception inapplicable, “Only if the action is pursued ‘solely to advance o pecuniary interest of
the gov eramental unit will the automatic stay bar jt.*" In re Unjversal Life Chureh, 128 F.3d at
1299 (emphasis added), quoting In re Thomassep, 15 B.R_ at 909; see, 11 U.S.C. § 362(b)(4)
(pla;ntlﬂ‘ permitted to obtain but not enforce a money judgment); Continental Hagen Corp.,

932 F.2d at 832 (governmental units allowed to fix emount of pena!nes, up to and including cntry
of money judgment); S. Rep. No, 95.989 at32; HR. Rep. No. 95 595 at 343 (“Where 2
governmental unit is suing a debtor to prevent or stop violation of fraud. environmental protection,
conswmer protection, safety, or similar police or regulatory laws, or attemptina to fix damages for
xiolation of such g law, the action or proceeding is not stayed under the ammomatic stay.”
(underline added); see glso, Citv of New York v. Exxor Coro,, 932 F.2d 1020, 1024 (2d Cir.

1991): NLRB v, P*I*E Nationwide. fnc,, 923 F, 2d 506, 511-512 (7th Cir. 1991); Eddleman v,
LL.S. Depr. of Labor, 923 F.2d 782, 790-791 (10th Cir, 1991); In re Commonwealth Companies.

Inc., 913 F, 2d 518, 522-523 (8th Cir. 1990); LLS. v. Nicolet Inc., 857 F. 2d 202, 207-209 (3d Cir.

198%): In re Commerce Oll Co., 847 F.2d 291, 295 (6th Cir. 1988); EEOC v. Mel ean Trucking

Co.. 834 F. 2d 398, 400-402 (4th Cir., 1987) (same).

Although Business & Professions Code § 17200 provides remedies including civil
penalties, restitution and disgorgement, each is asserted by the Goveramental Units as a means to
protect the public by detecting and halting the chtor s unlawful, unfair, and fraudulent business

‘activities. Both ceuses of action are.alleged to protact the health, safety and welfars of the public,

-0
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and to effectuate the public policy of averting injury to the public. Neither is maintainad solaly for
pecuniary gain or 1o adjudicats private rights,

Additionally, the monetary penalties sought under the Business & Professions Code
will not canflier with this Court's control of the Debtor's property. Rather, the Governmental
Units sesk-only to obtain a Judgment in order to fix the amount of their unsecured claims against
the Debtor. The Governmental Units® lawsuit “wonld not converr the govemment into a secured

creditor, force the payment of a prepetition debt, or otherwise give the EOVernment 2 pecuniary

advantége over other creditors.,” United States v. Commonwealth Companjes Ine. (Inre
Commonwealth Companies. Ine ), 913 F.24 518, 324 (Bth Cir. 1990). Accordingty, the

Business & Professions Code cause of action meets both the pacuniary ;Surpose and public policy

lests,

Under either the becuniaxy imrposc or public policy tests, the Superior Court Action

is an exercise of police and regulatory power excepted from the autotnatic stay.

IV.  THEGOVERNMENTAL UNITS ARE ENTITLED TO RELIEF EROM THE
AUTOMATIC FOR CA '

In the event the Court determines that the “palice ot regulatory power” exception is

inapplicable and the automatic stay bars continuation of the Superior Court Action, cause exists to
lift the automatic stay.
A. ause fo Li £ Stay |s Within the s Di on.

" Bankruptcy Code § 362(d)(1) provides that the Court shal] grant relief from the
automatic stay for “cause.” 11 U.5.C. § 362(d)(1); Renedor Corp. v, Coneio Enters... Inc. (In re
Coneio Enters., [ne.). 96 F.3d 346, 352 (Sta Cir. 1996). “Because there is no clear definition of
whar constitutes ‘cause’ diseretioﬁary relief from the stay must be determined on 2 case by case
basis." ald v, MeDonald Donald), 755 F.2d 715, 717.(9th Cir. 1985);

Chpstepsen v, Tucs states, Ing, (In nE ne.), 912 F.2d 1162, 1166 (9th Cir.
1990).

Pertinent exatnples of “cause™ sufficient to grant stay relief include consideﬁng the
Judicial economy achisved from lifting the auramatic stay to allow & trial to proceed in enother

~10-
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forum. particularly in litigation involving multiple parties. Pj orp. v, Castlerock Proparties

{In re Castlerock Properties). 781 F.2d 159, 163 (9th Cir. 1986). “Cause™ may alsa exist whenever
the automatic stay harms a creditor, and lifting the stay will not unjustly harm the debtor or other

crediters. United States v, Fisher, No. OV 90-1371-Kn, 1992 U.S. Dist. LEXIS 20075, a1*1 (C.D.
Cal. filed Dec. 4, 1992); In re Priestley, 93 Bankr. 253, 261 (Bankr. DN.M. 1988),

E. Cause Bxists to Lift the Automatic Stay to Continye the Superior Court
Action.

In this case, the stay should be lifred in the interests of judic{al ecanomy. The
Superior Court Action jnvolves multiple parti'es, ncluding numerous non-debtor parties.
Moreover, the Debtor’s on-going unlawful, unfair and fraudulent business practices, which
promote the illepal wrafficking of firearms, constiture post-petirion violationslof California law to
which the automatie stay is inapplicable, Accordingly, if the automatic stay is not lifted, Los
Angeles will be foreed to litigate simultanecusly in the Superior Court for post-petition violations
and in this Court for pre-petition vislations. Judicial economy dictates that the stay should be
lified, '

Additionally, assuming arguendo thar it applies, the autom;atic stay hamms the
Governmental Usiies as it prohibits them from cartying out its responsibility to protect the public”
frum the Debtor's wrongful business practices, Conversely, lifting the automarie stay to permit the
Supcrior Court Action to procced and conelude would not harm the Debtor or creditors. It would
not alter the right of any' ersditor 1o participate in & distribution from the Debtor's bankruptey case.
As nored, the Debtor s schedules reveal no financial difficulty since the Debtur lists $614,000 in
assets and $203 000 1n liabilities, (Debtor's Sch. B, D, E, F, docs. #16, 18, 1¢ 20, flled June 11,
1999.) The Debtor has sufficient assets to pay its listed, liquidated creditors. Therefore, stay relief
would resolve the primary reason the Debtor filed this bankruptcy — to forestall the Superier
Court Action and similar lawsuits, and thereby shield and preserve the Debtor's wrongful business
pracrices. .

Under the circumstances, “cause” exists to lift the automaric suay. :['he Superior

Court Action sheuld proceed o its conclusion without further delay,

-11-
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1 V. CONCI USION

The Govemmental Unpitg respectfully request that the Court enter an ordey

(RS

[¥F)

determining that the Superior Court Aetion is an exercise of their police and regulatory powers and

F s

therefore is exempt from the automatie stay, In the alternative, the Governmental Units seek relief

from the automatic stay to enable the Superior Court Action 1o proceed.

DATED: Novetmber 8, 1999,

O o ~ Ly

Respectfully submirted,

10 LIEFF, CABRASER, HEIMANN & BERNSTEIN, LLP

N By: E'?MC& “m.L/ Pa(é\
13 Pierce Gore /]

‘ Attorneys for Creditor
14 The City of Los Angeles
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Declaration of Pierce Gore

2

3 I, Pierce Gore, declare 2s follows:

4 1. I am an asspeiate in ﬁ1c law firm of Lieff, Cabrassr, Heimann & Bemstein,

3 || LLP, counsel for the cities of Los Angeles, Compton, Inglewood and West Hollywood in the above

G || captioned case. I make this Declaration in support of the motion by Los Angeles City Attomey

7 | James K, Hahn ("Los Angeles™) for an order exempting Los Angeles*® exercise of police and

8 { regulatory powers from the automatic stay, or in the alternative for relief {from the automatic stay,

9|l Except as otherwise stated, the following facts are wnhm my personal knowledge and, if required,
10 || Tcould testify competently to the facts set forth herein.
11 2 Los Angeles has sued Davis Industries, Inc. (the “Debtor’™), other
12 | manufacturers and distributors of handguns and their trade associations in a lawsuit entitiad The
‘13 People of the State of California, et al. v. Ar&ad:‘a Machine & Togl, Inc., et al., Case ‘
14 § No. BC210894, pending in the Superior Cowrt of the State of California, County of Los A.ngeles
15 || (the “Superior Court Action™). The Superior Court Action also names as defendants 41 ﬁrearms
16 || manufacturers, distributors, and their trade associations. (A true and correct capy of the First
17 § Amended Complaint filed in the Superier Court Action is attached as Exhibit 1.)
18 3. Ta protect the health, safety and welfare of the public, Los Angeles se:ks to
19 || exercise its police and regulatory powers in the Superior Court Action 10 enjoin the Debtor's
20 j| unlawful, unfair and fraudulent business practices in merketing, distributing, promoting, designing
21 || and selling handgms, £nd to enforce laws designed to prohibit such practices.
22 4. lam informed and believe that the Debtor is also a defendant in at least 15
23 || other actions filed by other governmental unites throughout the United States, including, but not

24 )| limited to, Atlanta; éerkeley; Boston; Chicago; Cincinnati; C.leveland; Detroit; Wayne County;

25 || Los Angeles County; Newark; New Orleans; Sacramento; City and County of San Franeisco; St.
26 | Louis; and Miami-Dade County.
27 3. As a representative of the public, Los Angcles seeks to abate the threat to the
28 || public resulting from the Debtor's wrongfl conduct, and to prevent future unlawful, unfair and/or

13-
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fraudulent conduct by the Debtor. Further, under California’s Business & Professions Code

§ 17200, Los Angeles seeks statutory remedies including civil penalties, injunctive relief,
restitution and disgorgement,

6. A true and correct capy of the cited partions of the Transeript of Debtor's
§ 341 Meeting of Creditors is attached as Exhibit 2.

I declare under penalty of perjury under the laws of the United States that the
foregoing is true and correct. Executed this 7th day of November 1999, in San Francisco,

California,

L

P G

Plerce Gore

061.GUC
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Richard M. Malmann (BN 063607)

Robert J. Nelsen (SBN 132757)

fiesrce Gore (SBN 128815)

LIEFF, CABRASER, HEIMANN & BERNSTEIN, LLP
275 Ballery Slraet, Sulla 3000

Embar=adero Conler West

San Franeleco, GA 94111-3118

Tefephona!. 4 16/556-1000 Fox: 415/955-1008

Lioyd w. Paliman, Los Angaiey Caunty Counse|

Lawranca B. Launar, Asslstnt County Counsel (S8N D434g5)
Lawrance Loa Hafetz, Sanlor Deputy County Counsal (SEN 143326)
500 Was{ Temple Streal, Suite 648

Los Angeles, CA 90012

Telephone: 213M74-1976 Fax: R13/6286-2105

{Aasivonat Coungal, Pl Addrosses and Resropanied Crecitors Lisied Aler Signalute Pagy]
1 inondaus: &apearing without counsal
X Atiomey for: Cradilor Los Angeles Counly

UNITED STATES BANKRUFTGY CQURT
CENTRAL DISTRICT OF CALIFORNIA

. iform CHARTER: 11
in re: The People of the State of Califarnia, CABE NOw B2 {ar9e

Debtar(s). DATE:  Dacember 2, 1099
' TOME: 2:30 puam,
PLACE:  Coriroom 302, 3420 Tweifth Hueet
Riverside, CA

NOTIGE OF MOTION AND MOTION FOR RELIEF FROM THE AUTOMATIC STAY

UNDER 11 U.8.C, § 362 (with supporting declarations)
{MOVANTS: Lioyd W. Pefiman, Los Angeles County Counasl)
(Pollea/Regulatory Action in Non-bankruptcy Forum)

1. NOTICE |15 HEREBY GIVEN fo lma Debtor(s) and Trustee (if any)("Reaponding parties”), their ettomays (if any), and other
Interested parties that on the above date and litna end in the indicated eaurtroom, Movent in the abave-captioneq matter wilt move
thig Court for an Ordar granling relief from the autsmetic stay as to Debtor and Dabtor's bankruptey estate oh the grounds set forth

in the attached Moting,

2 Hearing Laestien: ] 255 Bast Tempie Straet, Los Angelas [] 411 Wost Fourth Street, Sants Ana

[ 210¢1 Burbank Boutevard, Waediand Hills (1 1415 sete Strest, Santa Barher,;

320 Twelfi Street, Rivarside

X
3. a x This Mollon Is balng heard on REGULAR NOTICE pursuant to Local Bankruptty Rule 80131, If You wish to opposa this
Mation, you must flle a wiittan response to this Motlan with the Banlouptoy Court and serve a copy of It upon the
Movanta attorey (ar upon Movant, if the motion was filed by an utireprasentad Individual) ot the address sel forlh sbove

na lgss than 14 days before the abova hearng and must appear at tha haaring of this Matlan.

b. [T] This Motion Is belng hesrd on SHORTENED TIME. If Yyou wish to opposa this Motion, you must appesr gt the hearing.
Any written response or evidence must be flled and served: [ at the hearting at leaat court days befors

the heating.

(1) [ An Appiieation for Order Shortening Time was not required (acesrding ts the calefidaring procedures of the assignad

dge)

judge). .
) O An Application for Order Shortaning Time was filed per Logs! Bankruptey Rula $075-1(2) and was granled by the
Court. .

u
3) [J An Application for Order Shortening Tima b2s been filed and remains panding,

4, You may esntact the Bankeuptey Cleri's offiem 1o obtaln a copy of an approved court form for use in preparing your response
{Optiansf Court Femn 390), or you MaIy prepara your response using the formal required by Local Bankruptcy Rule 10021,

-
~ ¢

Tris form 16 fandiory By Order of T Griteg Etales Bankrupicy Court far the Central LTStict of Collomia,

L LTt

Ravised December 1928 (DOR-54)

350NA
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Motion for Rellef from Stay {Non-bankruptey Action) - Page 2 of 11
inre Davig Industries, Ing, CHAPTER: 11

Dabtor(s). | CASE NU.: R589-19302 MJ

3. Ifyou fall to Mle a wdtten response to the Matian or fail to appear at the hearing,
your right 1o oppose the Motion and may grant the requestad rellef,

Dated: Novemnbar 7, 1999 . LIEFE, CABRASER, HEIMANN & BERNSTEIN, LLP .
' Print Law Firm Name (if applice biey
Plerce Gore ' ‘ R)\.-_._. G"\-

Frint Nama of individual Movant or Attorney For Movant Signalurs of Individual Movant or Attomey for Movarit

the Court may treat such faiure as a waivar of

MOTION FOR RELIEF FROM THE AUTOMATIC STAY.
(MOVANTS; Los Angeles County)

1. The Non-bankruptey Action; Mavant moves fer rellef from the sutomatic stay as to Debtor and Debtors bankruptcy astate with
raspuct to the following pending lawsult or adminlstrative procaading in a non-bankruptcy forum:

Case name: People of the State of California, et al. v. Areadia Machine & Tool, Inc., ez al.,
Oockel numbar; Case No, BC214794

Court or agency where pending: Superior Court of the State of California for the County of Los Angeles
2. Case History:

a X A Voluntary f_'] An Involuntary Petition under Chapler ]:] 7 X A1 D 12 l:] 13 was filad or: 5/27/89
b. [] An Order of Conversion fo Chagter [ 7 [d 41 [ 12 [ 13 wes entered on:

. [] (Optonal)  Oiner bankruptey cases affecting this action have heen pending within the past two years.
d.  (Ifapplicable) Plan was confimmed on (speclly date):

. For additional case histary, ses attached continuation page.

3. Groundg for Rell&f from Stay: Pursuantto 11 US.C. § 382(d)(1). cause exists to grant Movant relief from stay o procead with
the Non-bankruptcy Actlon to final juggment In the non-bankruptey fotum far the following reasons:

a. X The bankruptey caas waz filed in bed falth specifically 1o dalay, hinder or interfers with prosecuiton of the Non-barnkruptcy

Action. .
b. [] The cfaim s insured. Movant saeks recovary only from applicable insurance, # any, and waives any deflclency or other
tlaim agalnst the Dablor(s) or esiate propecty.
€. [] Movant seeks recovary primarily from third parties and agress that the stay will remain In effect as to enforcement of sny
resulling judgment against the Debtor or astate, except that Movant will ratsiin the right ko file a proof of ¢lalm under 11
U.8.C. § 501 andVor an adversary complalnt under 11 1,8,C, § 523 or § 727 In this bankruptoy cuge,

i Mendatory abstention applies under 26 U.S.C. § 1334(c)(2). and Movant agrees that the stay will remain In effact as to
enforcamant of any rasulting judgment Againgt the Debtor or astate, axcept that Movant will retaln the rightto fila a proof
of claim undar 11 U.8.C, § 501 and/or an adversery complaint under 11 U.S.C. § 523 or § 727 in this bankrupicy case.

[0 The claims are non-dischargeabls in nature and can ba most expeditiousty resatved in the non-bankruptey forum.

. X ‘fheclalms atigsua arlse ynder nan-bankruptsy tew and can be mast expeditiously resolved in the mmbénkruptcy farum.
g. X Olherreasons la allow the non-bankruptoy action to proceed are set forth In an attached Dedlaration,

e,

4. [ Maovantaleo seakq annuiment of the ztay 1o validate post-pation acts, as specified In the sftached Declaration(s).
S, E&vidence In Support of Motlon: (fmportant Note: Declaration(s) in support of the Motion MUST be atiached héreto.)

This form Is mandatary py Order of the United Siates Banknmtey Court for the Central Digtrict of Califomia,
Revised Docamber 1998 (DOA-SA) S50NA
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inre Davis Industries, Inc. CHAPTER: 11

Debigr(s). | CASE NO.: RS98-19302 MJ

e. X Movant submits the altecheq Detlaratlon(s) 1o provide evidence in suppert of the Stay Motion pursuant to Local

. Bankruptey Rules,

b. [] Movant requests that tha Court conslder as admicgions the statemants made by Debinr(s) under penalty of perjury
concerning Movants' claims set fodh in Debtor(s)'s Schedules. Authenticated topies of tha relevant porlions of the

Schadules are attached as Exhibit .

e X Other evidence (specify); Declaration and Exhibits attached to Movanis' Natice Of Molian And Motian For Datermingtion

That The Aitomatic Stay s inapplivable Or, In The Altemative, For Relief From The Automatic Stay.

6. X (Opliesn) A Memorandum ef Points and Authorities is attached, to Movants' Notice Of Motion And Motion For

- Determination That Ths Automate Stay is Inappiicable Or, In The Alternalive, Far Rellef From Tha Autamatia Stay.,
WHEREFORE, Mavant prays that this Court lssue an Ordar granting tha followlng;

1. Relief from the stay to Movant (and its suctessors and assigns, If any) (heck boxes re all applicable relisf raquested):

a X Tenminating the stay a3 to Dabtor and Debters bankruptey sstate,
b. [J Annuliing the stay as o the acts set forth in the attached deciaration(s).
&[] Madifying or condilioning the stay aa set forth In the attached continuation page;

2 X Allawing Movant to prassed ynder applieuble nan-bankruptloy law to enforce Iis remedies to Procaed to final judgment In the
nan-bankruptty fanum, provided that the stay remalns In effect with respect lo enforcement of any Judgment against Dabtar(s) or

estata property,

3. X Addilenal provisions requested:

e. X Thatthe Orderts binding end effective desplte any canvarsion of this bankruptey case to a case under any athar chapter

of Title 11 of the United States Code.

b, X Thatthe Orderbo binding and efectiva [, any bankruploy case commenced by of agalnst the above-named Dettor(s) for

2 penad of 180 days, so that no futher aulomatic stay shall aflse In that casg ¢4 to the Property,
e [} Sce Exracrdinory Ralief Atechment (Attach Qptional Court Form 350ER).
d. [J] Ferother relicf requested, see attzened eantinustion page.

4. Ifreliaf from stay is not granted, Movant respectf;.:lly requests the Court to order adequate protection.
Dated; November 7, 1588 . Reapsactiully submitied,

Lioyd W. Pellman, Log Angalas County Counsel
Movant Name

LIEFF, CABRASER, HEINMANN & BERNSTEIN, LLP
Firm Name of Atterney for Movant (if applicable)

| : S A g

Signature

Nemg; Plerce Gore

Typad Name of Individual Mavant or Attormey for Mavant

YEEGUD

Thia form & mandatory by Ordar of (he Unieq §tales Bankrupicy Gourt for Bic Genbal Diabiet of Galifemia.
Ravized Docember 1058 (DOA-SA) -

. 360NA
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Motion far Relief fram Stay (Non-bankruptcy Action) « Page 4 of 11
Inre Davis Industries, ing. CHAPTER: 11

Oebtor(s). | CASE NO.: RS99-19302 MJ

DECLARATION RE ACTION IN NON-BANKRUPTCY FORUM
(MOVANTS: Lioyd W. Peliman, County Counsel to Los Angales Courity)

I, Plerce Gore, deciare as follows:

1. Ihave personal knowleage of the matlers set forth In this declaration and, if callsd upen to lastify, | could and would compatently
testify thareto. | am over 18 years of sge. | hava knowledge regarding the state saun lawsuit, administrative proceeding, or
pther actlon In 8 non-bankruptey forum ("Nonbankruptey Aetion™) that is the subject of this Motion becausa:

o a. O iam the Movant
b, & am tha Movant's atiomey of record in the Non-bankruptey Action.

c. = oter (specify): tam the Movant's sttorney of record In the Bankruptcy Case haraln.

2. | am not a custodian of the books, records or files of Movants,

3. The Non-bankruptey Action at Issue is currently panding as: :

Case Name:  People of the Stata of Callfarnla v. Arcadig Machine & Teel, In

Docket Number:  BC214784

Court or agency where pending: Superior Court of the Stats ot Califomia for the Courty of Log Angaing
4.  Procedural Status

W 'The causes of action pleaded in the non-bankruptey forum are (ist); Public Nulsance, violationa of Californla Business &
Profussions Code §§ 17200 and 17500 '

Truc and correct coples of the plesdings filed before (he non-bankruptey forum are atiached as Exnibit 1 ta the Declaration
of Plerce Gore, anached to Movant's Natles of Motion and Motion for Detesmination Thal The Avtomatic Stay Is
Inapplicable Or, In The Alternafive, For Relief From The Aulomatic Stay,

b.  The Non-banksuptcy Action was flied on (specify data): August 6, 1389

€. Trizl beganfis scheduled to begin on (specify date): not schaaguled,

¢ The ldal Is estimatad o raquire the foliowing numiber of court days for trial, f trial were heid in bankruptcy court (specify):
unknown

e. Other defendants to the Non-bankruptey Action are (specify]: 41 firaatms mamufacturers, distibutors, dealers and their
trade assoclauons listed on tha attached sheet,

5. Grounds for ralinf from stay:

a. O The claim Is nsured. The Ingurance eamlar and policy number are (specify):

(Continued on next page)

This foem [ mandatary by Ordar of the United Slates Bankiupicy Court for the Genbral DIstict of Calllomia,
DR Gug

Revisad Decembar 1908 (DOA-34) ' ' 350NA
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Motlon for Rallef from Stay (Non-benkruptey Action) - Page 5 of 11

Inre Davig industries, inc. CHAPTER: 11

‘Deblor(s). | CASE NO.: REDI-18302 MU

. & The matter can be trled mora expeditiously In the nan-bankruptey forum.
(1) D3 wis currently set for trat on:

@ O itisi advance stages of diatvery and Movant believes that it will be set for rial by (specify date):
The basis for this beliafis (specify):

@) B The matter invoives nof-deistar parties who are not subject to syit in the bankrupley eouct. A single tial In the
: cy g
non-bankruptey forum is the most efficlent use of judicial resources,

¢. B The bankruptcy casa was filad in bad falth specifically to dalay or interfere with the prose'cuilon of the Non-bankmuptey
Actign,

{1) O Movant ls the only ereditar (or the only substantlal eraditor) schedulad by the Debtor.

2 B the liming &f the patition flling shows that it wes intended to dslay or Interfere with the Non-bankruptey Astlon

- based upon the following facts (specify) Testimony of Dablar's representative, attached as Exnibit 2 to tha
Declaration of Pierce Gore, stinched to Mavant's Notlce of Motion and Metien for Daterminatian that the
Autamatie Stay i Ingpplicable ar, in the Alternatlve, for Raliaf from the Automatic Stay.

(3) 1 Debtor dags not havw & reesonable llkeihood of reorgﬁmzing in this Chapter (1 14 [J 13 bankruptey case
based upon the fellewing fagts (specily);

d O Foromar facts justifying relfef from otny, ses Movant's Noties af Motion and Motian for Determination that the
Autornatic Stay Is Inappllesble or, in the Alternative, far Relief from the Automatic Slay,

I daclare under panalty of peduiy under the lzws of the United States of America that the foregoing s true and correct and that this
Declaration wag executes on Novomber 7,.1958 at San Franciseo, Calfomla (elty, stafe}.

Blarce Gere Q".““‘—C-'_—\_‘

Frint Daclarant’s Name Signature of Declarant

o This @arm i4 mandatory by Order of the Unitad States Benknpicy Court for the Centrat District of Californla,

Revised Decembar 1998 (DOA-SA) . ‘ 350NA
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Motion far Ralief from Stay (Non-bankruptey Adtion) - Page 8 of 14

inre Davis Industrias, Ine. CHAPTER; 11
Dobtor(s). | CASE NO.: RS99-19302 My
Declaration attachment
de,

Other defendants to the Nen-bankruptey Action

Arcadia Machine & Togl, Ing. Lercin Engineerng, Ine.

Ellatt Brothers Fhaenix Arms
8.l Jenninga Sundance Industrias, Ine.
Bryeo Arms, Ing, Navegar, ine. d/b/a Intratec U.SA, Inc.

Lorcin Enginmering Co., e,

Sig Arms, Ine.
Berwtta U.5.A. Corp.

Smith and Wesson Corp.

Figtro Baratty S,F;A. Sturm Ruger & Company, Inc.

Browning Arms Co. American Shaoting Sports Goalition, Ing,

H&R 1871, tne. National Shooting Sports Foundation, Ing,

Charler Arms, Ine. Sporting Arma and Ammunition Manufacturers' Institute, Inc.

Colt's Manufacturing Co., Inc. B.L. Jennings, Inc.

MKS Bupply, Inc, d/bfa Hi-Point Firearms
Kal-Tec CNG industrisg

Excel Industrias, inc. ak/a Accu-Tek
Forjas Taurus, 8.4

China North Industies afiva Nardneco
Taurus [nternatione! Manyfacturing, inc.
Gloek, Inc. )

Glock GmbH

Hackler & Kagh, Inc.

North Amarican Arms, (nc.

intemational Armaments Cacp, abva Interarms Industries, Inc.
S.W. Daniel Inc, a/k/a Cobray Flrearms, Inc,
RSR Whalesale Guns, ine.’

Southem Qhic Gun Distibutors

B&B Group, Ing,

Andrews Sperting Goods, Inc.
National Gun Salas, Ine.

8.G. Distributing, Ing.
Hawthdma Disleibutors, Inc.

o " This farm is mandatory by Grder of e Unliad States Bankeuploy Court for the Genlral DIates of Gafonnia,
[

Revised Decomber 1538 (5OA-54)

350NA
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LIEFF, CABRASER, HEIMANN & BERNSTEIN » LLP
RICHARD M. HEIMANN (SBN §3607)

ROBERT J. NELSON (SBN 132797

PIERCE GORE (SBN 1285 15)

275 Battery Street, Suite 3000
San Franeisco, California 9411 1-3339
LLOYD W. PELLMAN, LOS ANGELES COUNTY COUNSEL
LAWRENCE B, LAUNER, ASSISTANT COUNTY COUNSEL (SBN 043455)
LAWRENCE LEE HAFETZ, SENIOR DEPUTY COUNTY COUNSEL (SEN 143326)
500 West Temple Street, Suite 648
Los Angeles, California 90012
(Full Addresses and Rapresented Creditors Listed
Afer Signalure Page]
UNITED STATES BANKRUPTCY COURT
CENTRAL DISTRICT OF CALIFORNIA
RIVERSIDE
Inre Case No. RS99-19302 MJ
Chapter 11
The People of the State of California, N
RS No.
Debtor, NOTICE OF MOTION AND MOTION OF

| LLOYD W. EULLMATL LOS ANGELES
COUNTY COUNSET, FOR

Employer Identification No. 95-3266661 DETERMINATION THAT THE

AUTOMATIC STAY IS INAPPLICABLE OR,
IN THE ALTERNATIVE, FOR RELIEF
FROM THE AUTOMATIC STAY

Date: December 2, 1999 .

Time: 2:30 p.m.

Plase: Courtroom 302, 3420 Twelfth Street
Riverside, California

TO ALL INTERESTED P4 RTIES:

PLEASE TAKE NO'TICE that on December 2, 1999, at 2:30 P. M., or as soon

thereafter as counsel may be heard, = hearing will be held before the Honorable Meredith A. Tury,
on the motion of Llayd W. Pellman, Los Angeles County Counsel (“L.A. County™) for an order
detenninil:lg that, pursuant to 11 U.S.C, § 362(b)(4), the automatic stay does not apply to the action
entitled People of the State of California, et al, v. Areadia Machine & Tool, Inc., et al., Case

No. BC214794, pending in ﬂld'Sg{?eﬁor Court of the State of California, County of Los Angeles

(the “Superior

067.GUC

Court Action™) because the Superior Court Action i an exercise of the police and
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regulatory powers of Los Angeles County. Inthe alternative, L.A. County moves for relief fom
the automatic stay pursuant to 11 U.S.C. § 362(d) . Davis Industries, Inc. (the "Debter) is a
defendant in the Superior Court Action.

PLEASE TAKE FURTHER NOTICE that Bankruptey Local Rule D013-1(g) of the

United States Bankruptey Court for the Central District of California presctibes that any interssted

party opposing, joining, or responding to the Motion shall file and 5erve a written statement in
opposition or of non-opposition, not later than fourteen (14) days before the date designated fora
hearing on the Motion. _ l

This Motion is based upon the Notice of Motion, the accompanying Mcmorandﬁm
of Points and Authorities, the declararion of Pierce Gore, and such arguments and evidence as may
be presented at or before a hearing on this Motion.

WHEREFORE, L.A. County respactfully requests that the Court enter an order
determining that the Superior Court Action is exempt from the automatic stay as an exercise of
L.A. County’s police and regulatory powers or, in the altemative, grant relief from the automatic
stay to enable the Superior Court Action to proceed, and grant such furtler relief as the Court may

deem just and proper.

DATED: November 7, 1949, - Respectfully submitted,

LIEFF, CABRASER, HEIMANN & BERNSTEIN, LLP

a2 G

Pierce Gore
Attorneys for Creditor
Los Angeles County

aGrauc
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mplete Tigt u ith Full Addresse ted Creditors

LIEFF, CABRASER, HEIMANN & BERNSTEIN, LLP
RICHARD M. HEIMANN (SBN 63607)

ROBERTJ. NELSON (SBN 132797)

PIERCE GORE (SBN 1285 15)

273 Batiery Street, Suite 3000

San Francisco, Califarnia 94111-3339

Telephone: (415) 956-1000

LLOYD W. PELLMAN, LOS ANGELES COUNTY COUNSE],

LAWRENCE B. LAUNER, ASSISTANT COUNTY COUNSEL (SBN 043495)
LAWRENCE LEE HAFETZ, SENIOR DEPUTY COUNTY COUNSEL (SBN 143326)
500 West Temple Street, Suite 648 .

Los Angeles, Cpalifomia 90012

Telephone: (213) 974-1876

Attorneys for Creditor
Los Angeles County
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MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION
FOR DETERMINATION THAT THE AUTOMATIC STAY IS INAPPLICARLE OR,
HE ALTERNATIVE, FOR RELIEF FROM THE AUTOMATIC STAY

L. INTRODUGTION

On behalf of the People of the State of California, Lloyd W. Pellman, Los Angeles
County Counsel (“L.A. County™), has sued Davis Industries, Inc. (the “Debtor™), other
manufacturess and distributors of handguns and their trade associations in a lawsuit entitled People
of the State of California, et al. v. Arcadia Machine & Tool, Inc,, et al, Case No. BC214794,
peading in the Superior Coutt of the State of California, County of Los Angeles (the “Superior
Cowrt Action”).Y The Superior Court Action also names as defendants 41 firearms manufacturars,
retailers, dealers and their trade associations, (Declaration of Pierce Gore (“Gore Deel™),

Exhibit 1.)

To protect the heajth, safety and welfare of the public, L.A. County seeks to
exercise its police and regulatory powers in the Superior Court Action to enjoin the Debtor’s
unlawful, unfair and fraudulent business practices in marketing, distributing, promoting, designing
and selling handgqns, and to enforce laws designied to prohibit such practices. (Gore Decl. 13)

' By this motion, L.A. County seeks an order determining that the Superior Court
Action is exempt from the automatic stay pursnant to 11 U,5.C. § 362(b)(4) . Alternatively, to the
extent the Court desms the automatic stay applicable, L.A. County seeks relief from the stay
pursuant to 11 U.S.C. § 362(d) for cauge in order that the Supesior Court Action may proceed
against the Debtor, ,

This court has already granted tisres other Motions for Determination that the
Automatic Stay is Inapplicable or, in the Altemnative, for Relief from Automatic Stay in this action.
These three motions were granted to parties which are similarly situated to LA, County a5 plaintiff
in distinet suits that allege similar elaims in different forums, in which the Debtor {s a party
defendant. The motions were granted to Cook County, et al,, Wayne County, et af, and the City
and County of San Francisco, er al..

YA copy of the Complaint filed by Los Angeles County in the Superior Court Action is
attached as ibit 1 to the Gore Deelaration.

A
06.GUC
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2 On or abour May 27, 199 9, the Debtor filed a voluntary petition under Chapter 11 of
3 || the United States Bankruptey Code. The Debtor's schedules reveal no financjal difficulty. They
4 || list approximately $203,000 in liabilities and $614.000 in assets. (Debtor's Sch, B,D,E, F, docs.
5| #16, 18, 19 20, filed June 1 1, 1999.) The Debtor admits_ that it filed this bankruprey solely to halt
6| the Superior Court Action and similar lawsuits filed by other governmental units throughout the
7| United States:
8 [The Debtor] has been embroiled in various lawsuits throughout the
' country, what we t}'gica]ly will call Municipality lawsuits.” . . The
9 debtor determined thar alfhough its business {s 4 profitable business
and can't [sic] continue to be profitable, it can’t be wndet the weight
10 of the pending Municipal lawsuits.
11 As a result, debtor sought relief under Title 11 i United States Code
to prolect its viable business operations from the s nificant lawsuirs
12 that were pending and anticipated additional lawsuits that are going
to be and have been filed since the filing of the petition.
13
14 (Transcript of Debtor's § 341 Meeting of Creditors, at 6-8, Exhibit 2 to Gore Deel )
13 In the Superior Cowr Action, L.A. County alleges, fnter alig, causes of action for
16 || publie nuisance (statute)®, and for violations of California’s Business & Professions Code
17§ §§ 17200 and 17500. which prohibits unfair, unlawful and fraudulent bysipess practices and false
18 || and deceptive advertising. Plaintiffs’ claims against the Debtor involve, inter afla, two aspects of
19 || its manufacture and sale of cheap, poorly-made handpuns. L.A. County contends that the Debtor’s .
20 | firearms lack critical safety features and designs as well as adequate wamings to users and other
21 || persons. Second, L.A. County alleges that the Debtor has marketed and distributed its firearms
22§ deceptively in such a manner as to promate and encourage their use in crime.

23 The dangers of guns in the home and the consequences of widespraad availability
24| without restraints or limits were long ago, are today, and will continue to be specifically known to
23
26 The Debtor is also a defendant in at least 15 other actions filed by other governmental units

throughout the United States, including, but not limited to, Atlanta; Berkley; Boston; Chicago;
27 || Cincinnari; Cleveland: Detroit; Wayne County; Las Angeles; Newark; New QOrleans; Sacramento;
City and County of San Francisco; St. Louis; Miami-Dade County. éDEbtor s Sch, F, doc. #20, filed
28 || June 11, 1999; Debtor ‘s St of Financial Affairs, Section 44, doc, #24, filed June 11, 1999,

i California Civil Code §§ 3480, 3490, et seq.; Code of Civil Procedure § 731,
e . '
0s7.GUC
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the defendants. For example, more than 30 years ago a staff' report of the U.S. Commission on the
Causes and Prevention of Violence, entitled “Handguns and Violence in American Life," noted in
1968 an increasing number of deaths and injuties and concluded:

[Americans) may seriously overrate the effectiveness of puns in

protection of their homes.” In our urbanized society the gun is rarsly

an effective means of protecting the home against either the burglar

or the robber. . . . [A gun in the home] provides a measure of com fort

fo a great many Americans, but, for the homeowner, this comfort js

largely an illusion bought at the hi price of increased accidents,

homicides, and more widespread i egal use of guns. . . . When ths
num;m' of handguns increases, gun violence increases, (Pages xiii,

A recent national survey showed that 179 of adolescents have at one time camried a concealed
handgun. Approximately 29% of 10th grade boys have at one time carried a concealed himdgun,
and 23% of Tth grade boys have at ane time carried 2 concealed handgun, A recent national survey
showed that 70% of all prisaners felt that they could easily oi:min a firearm upon their release.
Appraximately 54% of the prisoners said they would obtain a fireagmn from the illegal street market
if they wanted one. The survey showed that 41% of high school students believe that they could
cesily obtain 2 gun, angd 37% of themn would obtain & firearm fiom the illegal street market if they
wanted one, A recent survey showed that 45% of arresiees obtained their guns in the llegal
firearrns market. The details, injuries and harm to the public safety and health caused by handguns
include, in addition to increased levels of sireet crime, other widely recognized consequences of
easily available guns, Many of the handguns made part of the illegal handgun market that are
recavered by L.A. County law enforcement have been used in the commission of crimes in Los
Angeles, causing deaths, injuries and 2 sense of fear among its residents. Handguos are espeeially
attractive to criminals because they can be easily obtained and readily concealed. Many handguns,
especially thase used in homicides, are not recovered by law enforceraent because the handgun is
either destroyed or hidden by the perpetrator. Handguns used illegally in LA, County tend t0 ba
purchased recently, Jocally and in relatively new condition, '

. The Debtor’s business practices thus creats an unreasonable jeopardy to the public
health, welfare and safety and a reasonable'apprehcnsion of danger to person and property.
(Complaint, 4 135, Exhibit 1 to Gore Decl,) Pursuant to its authority under California's Civil Code

5
0LGUT
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§§ 3480, 3490, and Cede of Civil Procedure § 731, L.A. County, a5 & representative of the People
of the State of California, seeks to abate this threat to the public and to prevent future unlawful,
unfair and/or fraudulent conduct by Debtor. Further, LA, County seeks Statutory remedies under
Business & Professions Code §¢ 17200 and 17500, neluding civil penalties, restitution and
disgorgement. (Gore Decl. 16.)

III. THE SUPERIOR CTIONIS EXE I
REGU] Y POWER EXC D FROM THE OMATIC STAY

Al Governmental Action fo Abate s Publie Ngjsance and Enforce Laws to
Protect Public Health, Safetv and Welfare{s ap Exercise of Pollce and

atorv Powers From the A mafic Sta

Section 362(b)(4) excepts from the automatic stay the “contimuation of an action or
proceeding by a governmental uﬁit - - - 10 exercise such governmental unit’s police and regulatory
power, including the enforcement of o Jjudgment other than g money judgment, obtained in an
action or proceeding by the governmental unit to enforce such governmental unit's | . . police or
regulatory power.” 11 U.S.C. § 362(b)(4). A “governmenta] ymit™ includes a municipality and
“department, agency, or instrumentality” of a state, 11 U.S.C. § 101(27); HLR. Rep. No. 95-595,
95th Cong,, 1st Sess. 311 (1977). “Police or regulatory power™ refers to the enforcement of laws

affecting health, welfare, morals and éafety. Hillis Motars, Inc. v. Hawaij Auto. Dealers’ Ass'n,

997 F.2d 581, 591 (9th Cir. 1993); Liniversal Life Church, Inc. v, Unite niversal
Life Church Tne.), 128 F.3d 1294, 1257 (9th Cir. 1997).

“Where & governmental unit is suing a debtor to prevent or stop violation of fraud,
crivironmental protection, consumer protection, safety, or similar police or regulatoty laws, or
artempting to fix damages for vielation of such a law, the action ot proceeding is not stayed under
the automatic stay.” -S.Rep. No. 95-989 at 52; HHR. Rep. No. 95-595 wt 343 (1977) (underline
added). “It is clear from the legislative history that one of the purposes of this exception is to
protect public health and'safety." idlantic Nati Jersey D L. of Enviro
Protectiots, 474 U.S. 494, 503-04 (1986). The theory underlying the exception is that becapse
bankruptey should not be “a haven for wrengdoers,” the gutomatic stay should not bar -

governmental police or regulatoty actions from proceeding. In re Universa] Life Chureh, Ine.,

G
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128 F.3d at 1297 see, Commgdity Futures Trading Commisgion v, Co Petrs Marketing Group,

"Inc., 700 F. 2d 1279, 1283 (9th Cir. 1983),

Two tests exist for determining whether government actions it within the “‘police or

regulatory power” exception: (1) the “pecuniary purpose” test and (2) the “public policy” test,

NLRE v. Continental Hagen Corp , 932 F.2d 828,833 (9th Cir. 1991); Universal Life Chursh

128 F.3d at 1297,

Under the pecuniaty purpose test, the court determines ‘whether the 'govemmcnt'
action relates primarily to matters of public safety, health, and welfare, or primarily 16 protection of
the government's pecuniary interest in the debtor’s property. 932 F.2d at 833; 128 F.3d at 1297, If
the government action primarily concems matters of public health, safety and welfare, the stay
does not apply. Universal Life Churel, 128 F.3d at 1297-99; Thomassen, 15B.R. at 909. If, on the
other hand, the government zction is pursued solely to advance a pecuniary interest af the
governmental unit, the stay applies. Universal Life Church, 128 F.3d ar 1299 (“Only if the action
is pursued ‘solely to advance a pecuniary fnterest of the govemmental unit will the automatic stay
bar it,'") (emphasis added) quoting en v, Division of ality Assurance
Thomassen), 15 B.R. 907, 909 (Sth Cir, BAP 1581).

Under the public policy test, the focus is to distinguish “between government
actions that effcctuatc public policy, and those that adjudicate private rights.”" The former are

excepted from the automatie stay., Continental Hagen Corp., 932 F.2d at 833; Inre Universal Tife
Church. Inc,, 128 F.3d at 1297; }_ILB,B v, Edward Coopey Pinting, Inc., 804 F.2d 934, 942 (6th

Cir, 1996).

Courts have recognized the “police or regulatory power” exception in a variety of
contexts, including government action to abate 2 public nuisance, detect and pursue legal remmedies
for fraudulent business activities, and enforcing consumer protection laws. Ses, In re Universal
Life Church Inc, 128 F3d at 1297-99 (revocation bftax-exempt status excepted from stay under
both pecuniary purpose and publie policy tests, revocation served pubhc wclfare purpose of
dctcctmg fraud and protecting potential donors against misuse of charitable donations); In Lr_e_
Porter, 42 B.R. 61 (Bankr, S.D. Tex. 1984) (padlocking building and enjoining persons connected

~7-
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with premises from maintaining public nuisance excepted from automatic stay); Javens v. City of

Hazel Park (In re Javens), 107 F.3d 359 (6th Cir. 1997) (order to demolish buildings predicated
upon danger to public health, safety and welfare a “classic exereise of the police power” excepted

Fom automatic stay); Smith-Goodson v. Citifed Morteage Corp. (In re Simith-Goodsan), 144 B.R.
72 (Banky. 8.D. Ohio 1992) (same); SLCMMC_%, 205 B.R. 27 (S.D.N.Y. 1997)

{action arising from debtor’s Ponzi scheme protected public from fraud and was excepted from

stay): U.S. Dept, of Housing and Urbap Dev, v, CCMV, 64 F.3d 920 (4th Cir. 1995) (suit for non-

complignce with federal lang sale statute excepted from stay as consumer protection); State of
Ohio v, Hughes (n re Hughes), §7 B.R_ 49 (Bankr. 5.D, Ohio 1988) (suit for odometer tampering
cxcepled from automatic stay, even though civil penalties sought in addition to injunction as action
primarily relates to enforeement of consumer protection law).

L A. County’s exercise of police and regulatory power to protect public health,
safety and welfare in prosecuting the Superior Court Action is excepted from the automatic stay.

B. The Superior Court Actigp is Exempt from the Stav Un der Both the
Pecuniapy Purpose and Public Policy Tests.

L.A. County asserts a cause of action to abate a public nuisance caused by the
Debtor's distribution and marketing practices that promote illegai ﬁrea;ms trafficking. The public
nuisance cause of action seeks to enjoin these practices and thereby protect the public from the
higher level of crime, death and injuries to the citizens of Los Angeles County and in addition to .
the higher levels of fear, discomfort and inconvenisncs resulting attributable to the Debtor's
business practices. Accordingly, the public nuisance claim meets the pecunisry purpose test in that
it primarily concems matters of public health, safaty and wclfge. .

Morgover, in the public nuisance cause of action L.A. County is not advancing ot
adjudicating any private rights, but rather are only cffectuating the public policy of upholding a
primary government function to protect the public from the use of handguns wrong#filly designed,
manufactured, supplied, promoted, marketed and sold by the Debtor. As such, the public nuisance

cause of action meets the public policy test.

067.GUC
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L.A. County also states a cause of action for vislations of § 17200, et seq., of
California's Business & Professions Codc. {or unfair, ﬁ‘ﬂ.udul:.nt and unlawful business practices.

The inclusion of a n;mnetary pemalty as a tneans of enforcing laws designed to detect
fraud and protect the public “does nat abrogate the police or regulatory power function” or render
the exception inapplicable. “Only if the action is pursued ‘solely to advancs g pecuniary interest of
the governmental unit will the automatic stay bar it,™ Ig'. re Universal Life Chureh, 128 F.3d at
1299 (emphasis added), quoting In re Thomagsen, 15 BR. at 909; see, 11 U.S.C. § 362(0)(4)
(plaintiff permitted to obtain but not enfores a money judgment); Continental Hagen Corp.,
932 F.2d at 832 (governmental units allowed to fix amount of penalties, up to and including entry
of money judgment); &, Rep. No. 95-989 at 52; H.R_ Rep. Nc: 95-395 at 343 (“Where a
governmeanta] unit is suing a debtor to prevent or stop violation of fraud, envirenmental protection,
consumer protection, safety, or similar police or regulatory laws, or attempting to fix damages for
violation of such a law, the action or proceeding iz not stay;td under the automatic stay.”
(underline added); se= alsq, City of New York v, Exxon Corp,, 932 F.2d 1020, 1024 (2d Gir.
1991); NLRB v, P*I*E Nationwide, Inc., 923 F. 2d 506, 511-512 (7th Cix. 1991); Eddlemnan v,
LS. Dept. of Labor, 923 F.2d 782, 790-791 (10th Cir. 1991); Inre Commonweslth Companies, °
Inc, 913 F. 2d 518, 522-523 (8th Cir. 1990); [1.S. v. Nicolet, Inc., 857 F. 2d 202, 207-209 (3d Cir.
1988); In re Commerce O] Co,, 847 F.2d 291, 295 (6th Cir. 1988); EEQC v. MecLean Truckine.
o, 834 F. 2d 398, 400-402 (4th Cir. 1987) (same). , |

Although Business & Professions Code § 17200 provides remedies including civil
penalties, restitution and disgorgement, each is asserted by L.A. County as a means to protest the
public by detecting and halting the Debtor’s unlawful, unfair, and fraudulent business activities,
Both causes of action are allcged to prutect the health, safety and welfare of the public, and to

effectuate the public policy of averting injury to the pul;lic. Neither is maintained solely for
pecuniary gain or to adjudicate private rights,

Additionally, the monetary penalties sought under Business & Professions Code
§ 17500 will not conflict with this Court's control of the Debtor's property. Rather, L.A. County
secks only to obtain a judgment in order to fix the amount of their unsecured claims against the

.
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Debtor. LA. County's lawsuit “would net convert the govemment into a secured creditor, foree the
payment of a prepetition debt, or otherwise give the government a pecuniary advantage over other
creditors.” Linit es v. Co ealth C i rs Co we ompanies
Ine.), 913 F.2d 518, 524 (5th Cir. 1950). Accordingly, the Business & Professians Cade causes of
action meet both the pecuniary purpose and public policy tests.

Under either the pecuniary purpose or public poliey tssts, the Superior Court Action

is an exercise of polies and regulatory power excepted from the automatic stay.

Iv. LA COUNTY IS ENTITLED TO RELIEF FROM THE AUTJ OMATIC
STAY FOR CAUSE

In the event the Coutt determines that the “police or regulatory power” exception is
inapplicable and the automatic stay bars continnation of fhe Superior Court Action, cause exists to
lift the automatic stay. '

A, Cause to I{ e Stav {s Wi the Court’s Di ion,

Bankruptcy Cods § 362(d)(i) provides that the Court shall grant relief from the
automatic stey for “canse.” 11 U.S.C. § 362(d)(1); Benedor Corp, v. Conejo Euters.. Ing, (I re
Conejo Enters.. Jng.), 96 F.3d 346, 352 (9th Cir. 1596). “Because there is 1o clear definition of

what constitutes ‘cause’ discretionary telief from the stay must be determined on a case by case

basis." MeDonzld v. McDapald (On re McDonald), 755 F.2d 715, 717 (9th Cir. 1985);
Christensen v. Tueson Estates, Inc. (Tn ye Tucson Estates. Inc.), 912 F.2d 1162, 1166 (9th Cir,

1950).

Pertinesit examples of “cause” sufficient to grant stay relief include considering the
judicial economy achieved from lifting the automatic stay to allow 2 trial to proceed in another
forum, particulatly in litigation involving niultiple parties. Piombo Corp. v. Castlerock Properties
(In re Castlerock Properties), 781 F.2d 159, 163 (9th Cir. 1986). *“Cause™ may also exist whenever
the auwm:atic stay MS a creditor, and lifiing the stay will net unjustly hanm the debtor or other
ereditors. United States v. Fisher, No. CV 90-1571-Kn, 1992 U.S, Dist, LEXIS 20075, & *1 (C.D.
Cel. filed Dec. 4, 1992); Ju re Priestley, 93 Benkr, 253, 261 (Bankr, D.N.M. 1988).

-10-
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B. Cauge Exists ta Liff the Automatic Stav to Continue the Superior Counrt
Action, _

In this ease, the stay should be lifted in the interests of Jjudicial ecoriomy. The
Superior Court Actxon involves multiple parues. including numerous non-debtor parties,
Moreover, the Debtor’s on-zoing unlawful, unfair and fraudulént business practices, which
promote the illegal trafficking of firearms, constitute post-petition violations of California law to
which the automatic stay is inapplicable. Accordingly, if the automahc stay is not lifted, L.A.
County will be forced to litigate simaltaneously in the Superior Court for post-petition wolanons
and in this Court for pre-petition violations, Judicial economy dictates, that the stay should bc
lifted.

Additionally, assuming arguendo that it applies, the automatic stay harms L.A.
County ss it prohibits it from caxrying out its msponsibﬂiti' to protect the public from tha Debtor’s
wrongful business practices. Conversely, lifting the automatic stay to permit the Superior Court
Action to proceed and conclude would not harm the Debtor or creditors, I¢ would not alter the
right of any creditor ta participate in a distribution fom the Debtor's bankruptey case. As noted,
the Debtor’s schedules reveal no financial difficulty since the Debtor lists $614,000 in assets and
$203,000 in liabilities, (Debtor's Sch. B, D, B, F, docs. #16, 18, 19 20, filed June 11, 1999.) The
Debtor has sufficient assets to pay its listed, liquidated creditors. Therefore, stay relief would
resolve the primary reason the Debtor filed this bankruptcy -— to forestall the Superior Court
Action and similar lawsnits, and thevsby shield and preserve the Debtor’s wrongful business
practices.

Under the circumstances, “cause” exists to lift the automatic stay. The Superior
Court Action should procced to its conclusion without further delay.
V. CONCLUSION

Los Angeles County respectfully requests that the Court enter an order determining

that the Superior Court Action is an exereise of their police and regulatory powers and thersfore is

w.GUC
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exempt from the automatic stay. In the alternative, Los Angeles County seeks relief from the

automatic stay to enable the Superior Court Action to proceed,

DATED: November 7, 1999,

Respectfully submitted,

LIEFF, CABRASER, HEIMANN & BERNSTEIN, LLP
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Pierce Gore
Attorneys for Creditor
Los Angeles County
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Declaration of Pierce Gore

L, Fierce Gore, declare as follows:

1. Tam an associate in the law firm of Lieff, Cabreser, Heimann & Barnstein,
LLP, counsel for Los Angeles County in the above captioned cage. I make this Declaration in
support of the motion of Los Angeles County Counsel Lloyd W, Pellman (“L.A. Comnty™) for an
order exempting L.A. County’s exercise of police and regulatory powers from the automatic stay,
or in the alternative for relief from the automatic stay. Except as otherwise stated, the following
facts are within my personal knowledge and, if required, I could testify competently to the facts sst
forth herein. )

2. L.A. County has sued Davis Industries, Inc. (the “Debtor™), other
manufacturcrs and distributors of handguns and their trade associations in a lawsuit entitled The
People of the State of California, et al. v. Arcadia Machine & Tool, Inc., et al., Case
No. BC214794, pending in the Superior Court of the State of California, Cousty of Los Angeles
(the “Superior Cowt Action™). The Superior Court Action also names os defendants 41 firearmsg
manufacturers, distributors, and their trade associations. (A true and correct copy of the Complaint
filed in the Superior Court Action is attached as Exhibit 1, ) ‘

3. To protect the health, safety and welfare of the public, L.A. County secks to
exercise its police and regulatory powers in the Superior Court Action to enjoin the Debtor's
unlawful, unfair and fraudulent business practices in marketing, distributing, promoting, designing
and selling handguns, and to enforce laws designed to prohibit such practices.

4. . lam informed and believe that the Debtoris also a defendant in at least 15
other actions filed by other governmental unites throughout the United States, including, but not
limited to, Atlanta; Berkley; Boston: Chicago; Cincinnati; Cleveland; Detroit; Waimc County; Los
Angeles County; Newark; New Orleans: Secramento; City and County of San Francisco; $t. Louis;
and Mjami-Dade Courty,

5. As & representative of the public, L.A. County seeks 1o sbate the threat to the
public resulting from the Debtor's wrongful conduct, and to prevent firturs walawful, unfair and/or

B
o2.GUC




H

11/23/88 18:41 FAX 817 810 52558 SIMON, WARNER & DOBY LLP

3

16

WOV, 24,1999 2:30PM NO. 3544 e

@043

fraudulent canduct by die Deblor. Furihor, under Califorin's Business & Prefessions Codo
£§ 17200 andl 17300, L.A. County sceks statutory remnedies inciluding civil penalties, injunctive
wolicl| restitution 2nd disgorgement.

6. 4 true and carrect copy of the cited portions of tho Tranacript of Debtor’s
§ 341 Mooting ol Craditors Is arached a5 Exhibit 2.

T declaro under penalty of perjury mder the laws of the Uniled States that tha

forsgoing is truc and cowoet Exccuted this 7th day of November 1999, in San Francisco,
Cakiferaia.

-‘i::? 1) ‘:P\_.A-(J
Pierce Gors
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fraudulent conduct hy (he Debtor. Further, nnder Caltfomia’s Busionss & Prafessions Cods
§§ 17200 and 17500, L.A. County seels sratutdry Temedies ineluding civil penalties, injunctive
tolief; wmstitution and disgorgement

6, A true and earvect copy of the eited portions of the Tranzeript of Deblor's
§ 341 Meoting ol Craditors {s atached as Exchibit 2,

T declara wider ponalty of perjury ruder the laws of the United States that the

forsgoing is tmo and correct. Bxecuted this 7th day of Novemiber 1999, in San Reansizoo,
Califarnia,
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