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L INTRODUCTION

Plaintiffs are surprised by the motion filed by Forjas Taurus S.A. and Taurus International
Manufacturing, Inc ("defendants"). Counsel for plaintiffs were awaiting a telephone call from
counsel for defendants — a call which counsel said it would make — to discuss discovery issues for
these defendants. Counsel for defendants failed to call plaintiffs and instead filed a procedurally-
defective motion one day later when plaintiffs were prepared to discuss these discovery issues.
II. PROCEDURAL HISTORY

According to defendants' motion, defendants served discovery in late 1999 upon only four
of the municipalities involved in this action: the City and County of San Francisco, the City of
Berkeley, the City of Sacramento, and the County of Alameda.! As defendants apparently fail to
realize, there was a stay of proceedings shortly thereafter pending the assignment of a coordination
trial judge in accordance with Rule 1529 of the California Rules of Court, which provides the
following:

When an order granting coordination is filed in an included action, all further

proceedings in that action are automatically stayed, except as directed by the
coordination trial judge or by the coordination motion judge pursuant to subdivision

(©).
After the assignment of the coordination trial judge, plaintiffs and defendants entered into
a Written Discovery Stipulation and Order the Court signed which provides the following:

Responses to core discovery and supplementation of prior responses are due
thirty (30) days from the date of service.

Allresponses to and motion practice relating to written discovery, other than the core
discovery identified above, shall be deferred for a period of ninety (90) days from the

date of this agreement, at which time the parties will meet-and-confer regarding the

timing for responses to deferred written discovery.

As defendants admit in their motion, the collective defendants did not identify the discovery

requests for Taurus and Forjas Taurus as "core" discovery. According to the provision of the Order,

!Since defendants move to compel with respect to only four of the municipalities — the City
and County of San Francisco, the City of Berkeley, the City of Sacramento, and the County of
Alameda — the term plaintiffs for the purposes of this motion shall only refer to these entities.
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therefore, the parties could meet-and-confer 90 days from the date of the Order to discuss the timing
for responses to the deferred written discovery.

While plaintiffs and defendants were in the midst of discussing Taurus' and Forjas Taurus'
deferred discovery, defendants chose not to call plaintiffs as they said they would and instead filed
their motion alhough the meet-and-confer processing was continuing. Thus, defendants did not
make a reasonable attempt to informally resolve these issues before bringing their motion.

III. ARGUMENT
A. Because Defendants' Motion Is Defective, It Must Be Denied

1. Defendants Failed to Properly Meet and Confer With Plaintiffs
Before Filing Their Motion

This court should not be burdened by disputes which the parties are capable of handling
themselves. This motion is one such instance. Contrary to defendants' suggestion, plaintiffs have
not refused to respond to defendants' discovery. Plaintiffs, however, intended to discuss various
issues with defendants during the meet-and-confer process. Such issues included the following: (1)
the extent to which defendants’ discovery is duplicative of the discovery sought by defendants
collectively in the "core" discovery; (2) the extent to which plaintiffs' upcoming production of
documents would be responsive to defendants' requests; and (3) defendants' complete failure to
respond to plaintiffs' discovery requests.” See Sams Decl., 3. Because counsel for defendants failed
to complete the meet-and-confer process with plaintiffs, plaintiffs were unable to discuss these issues
before defendants chose to file their motion. See Sams Decl., 3.

Courts have denied motions to compel where one party — as defendants have done here —

rushes to court without properly seeking to resolve the issues informally. For instance, the court in

*Defendants' position is that plaintiffs' discovery responses were due at the expiration of the
90-day period despite the explicit language in the Order which provides that the parties were to meet-
and-confer regarding the timing of deferred discovery after the 90-day period. See Declaration of
Ex Kano S. Sams II in Support of Plaintiffs' Opposition to Motion to Compel ("Sams Decl."),
Exhibit 3. As plaintiffs explained, the Order does not require plaintiffs to unilaterally respond to
defendants' deferred discovery without meeting-and-conferring regarding a date for responding. See
Sams Decl., Exhibits 4 and 5.

*Interestingly, defendants' request to discuss the discovery served by Taurus and Forjas
Taurus came only after plaintiffs sent meet-and-confer letters to counsel for these defendants
describing the numerous deficiencies of their discovery responses to plaintiffs. See Sams Decl., Exs.
1 and 2.
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Volkswagenwerk Aktiengesellschaft v. Superior Court, 122 Cal. App. 3d 326 (1981), declared the
following:
It is clear from the facts before the trial court on the motion to compel that
[defendant] made no reasonable effort to settle the disputed issues before moving to
compel.... That effort was not a reasonable attempt to resolve the disputed issues, or
indeed to even learn what plaintiff’s position and objections were.
Id. at 333-34. Since plaintiffs were waiting to discuss these discovery issues with defendants and
defendants failed to make a reasonable effort to resolve the issues before moving to compel,

defendants' motion should be denied for their failure to properly meet-and-confer.

2. Because Defendants Did Not Seek Leave To File Their Motion,
It Must Be Denied

This Court has a specific rule regarding discovery motions: "Prior to the filing of ANY
discovery motion, the moving party is required to appear ex parte in this Department to seek leave
to file such motion.” (Dept. 65 Policies and Procedures). Although defendants are aware of the
Court's procedure, they did not even pretend to file an ex parte application — instead, they filed a
notice of motion and motion. Additionally, even if defendants intended to file an ex parte
application for hearing on February 20, they needed to provide at least seven court days notice to
plaintiffs, which they failed to do. The defendants' failure to follow the Court's procedures afforded
plaintiffs only four days to respond to a substantive motion.

Moreover, defendants' improper tactic circumvents the normal notice requirements pursuant
to the California Code of Civil Procedure. Section 1005(b) provides that "[u]nless otherwise ordered
or specifically provided by law, all moving and supporting papers shall be served and filed at least
21 calendar days before the hearing." As the California Supreme Court stated, "[t]he general rule
is that notice of motion must be given whenever the order sought may affect the rights of an adverse
party." McDonald v. Severy, 6 Cal. 2d 629, 631 (1936). With such short notice, plaintiffs should
not be expected to respond to a substantive motion to compel. Accordingly, defendants' improper
motion should be denied.

3. Defendants Failed To File A Separate Statement As Required
By Rule 335 of the California Rules of Court

Rule 335 of the California Rules of Court provides the following:
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A motion to compel further responses to interrogatories, inspection demands,
or admission requests and a motion to compel answers to questions propounded at
a deposition or to compel production of documents or tangible things at a deposition
shall be accompanied by a separate document which sets forth each interrogatory,
item or category of items, request, question, or document or tangible thing to which
further response, answer, or production is requested, the response given, and the
factual and legal reasons for compelling it.

CRC 335(a) (emphasis added). Not only have defendants failed to comply with Rule 335, but they
have not presented the Court with any legal reasons to compel responses to their discovery. Thus,
the Court has no legal basis before it to compel the production of the requested discovery. Since
defendants have failed to provide any legal justification to support their defective motion, it must
be denied.

IV. CONCLUSION

For the foregoing reasons, the Court should deny defendants' motion.

DATED: February 15, 2001 Respectfully submitted,

LOUISE H. RENNE

San Francisco City Attorney
OWEN J. CLEMENTS

Chief of Special Litigation

D. CAMERON BAKER
INGRID M. EVANS

Deputy City Attorneys

1390 Market Street, 6th Floor
San Francisco, CA 94102-5408
Telephone: 415/554-3800
415/554-3837 (fax)

JAMES K. HAHN

City Attorney

CARMEL SELLA

Special Asst. City Attorney
DON KASS

Deputy City Attorney
MARK FRANCIS BURTON
Deputy City Attorney

200 N. Main Street

1600 City Hall East

Los Angeles, CA 90012
Telephone: 213/485-4515
213/847-3014 (fax)

-4-
PLTFS' OPPO TO FORJAS TAURUS & TAURUS' MOTION TO COMPEL




O 0 NN U A

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

LLOYD W. PELLMAN

Los Angeles County Counsel
LAWRENCE LEE HAFETZ
JUDY W. WHITEHURST

Senior Deputy County Counsel
500 West Temple Street, Suite 648
Los Angeles, CA 90012
Telephone: 213/974-1876
213/626-2105 (fax)

MILBERG WEISS BERSHAD
HYNES & LERACHLLP
WILLIAM S. LERACH
FRANK J. JANECEK, JR.
MICHAEL J. DOWD
STEPHEN P. POLAPINK
JONAH H. GOLDSTEIN
600 West Broadway, Suite 1800
San Diego, CA 92101
Telephone: 619/231-1058
619/231-7423 (fax)

MILBERG WEISS BERSHAD
HYNES & LERACHLLP

PATRICK J. COUGHLIN

EX KANO S. SAMS I

Ex Kann S._SamsT1

EX KANO S. SAMS II

100 Pine Street, Suite 2600
San Francisco, CA 94111
Telephone: 415/288-4545
415/288-4534 (fax)

LIEFF, CABRASER, HEIMANN
& BERNSTEIN, LLP

ROBERT J. NELSON

RICHARD M. FRANCO

JENNIE LEE ANDERSON

275 Battery Street, 30th Floor

San Francisco, CA 94111-9333

Telephone: 415/956-1000

415/956-1008 (fax)

SAMUEL L. JACKSON
Sacramento City Attorney
GLORIA ZARCO

Deputy City Attorney

980 9th Street, 10th Floor
Sacramento, CA 95814
Telephone: 916/264-5346
916/264-7455 (fax)

-5-

PLTFS' OPPO TO FORJAS TAURUS & TAURUS' MOTION TO COMPEL




e e B Y " I & T

NN RN NN NN NN R e e e e e
o TR N« N e U N S = Vo B o SN B e N, L~ VS B S =]

MANUEL ALBUQUERQUE
Berkeley City Attorney
MATTHEW J. OREBIC
Deputy City Attorney

1947 Center Street, 1st Floor
Berkeley, CA 94704
Telephone: 510/644-6380
510/644-8641 (fax)

THOMAS F. CASEY, Il
San Mateo County Counsel
BRENDA B. CARLSON
Deputy County Counsel
Office of the County Counsel
400 County Center
Redwood City, CA 94063
Telephone: 650/363-4760
650/363-4034 (fax)

RICHARD E. WINNIE

Alameda County Counsel
KRISTEN J. THORSNESS
Deputy County Counsel

Office of Alameda County Counsel
1221 Oak Street, Room 463
Oakland, CA 94612-4296
Telephone: 510/272-6700
510/272-5020 (fax)

JOHN A. RUSSO
Oakland City Attorney
RANDOLPH W. HALL
Assistant City Attorney
JOYCE M. HICKS

R. MANUEL FORTES

J. PATRICK TANG
Deputy City Attorneys
One Frank Ogawa Plaza, 6th Floor
Oakland, CA 94612
Telephone: 510/238-3601
510/238-6500 (fax)

THOMPSON, LAWSON LLP
MICHAEL S. LAWSON

East Palo Alto City Attorney
1600 Broadway, Suite 250
Oakland, CA 94612
Telephone: 510/835-1600
510/835-2077 (fax)

-6 -

PLTFS' OPPO TO FORJAS TAURUS & TAURUS' MOTION TO COMPEL




O 00 1 O BN

NN N NNNN NN, e, | | e e
00 ~1 O W R W NN R, OV 0 NN WY = o

LEGRAND H. CLEGG II
Compton City Attorney

CELIA FRANCISCO

Deputy City Attorney

P.O. Box 5118

205 South Willowbrook Avenue
Compton, CA 90200
Telephone: 310/605-5582
310/763-0895 (fax)

CHARLES E. DICKERSON I
Inglewood City Attorney

One Manchester Blvd., Suite 860
Inglewood, CA 90301
Telephone: 310/412-5372
310/412-8865 (fax)

MICHAEL JENKINS, ESQ.

City Attorney

City of West Hollywood

333 South Hope Street, 38th Floor
Los Angeles, CA 90071
Telephone: 213/626-8484
213/626-0078 (fax)

RICHARDS, WATSON & GERSHON
SAYRE WEAVER

Deputy City Attorney

City of West Hollywood

P.O. Box 1059

Brea, CA 92822-0901

Telephone: 714/990-0901
714/990-6230 (fax)

CENTER TO PREVENT HANDGUN VIOLENCE
DENNIS A. HENIGAN

BRIAN J. SIEBEL

JONATHAN E. LOWY

Legal Action Project

1250 Eye Street, N.W., Suite 802

Washington, DC 20005

Telephone: 202/289-7319

202/408-9748 (fax)

BUSHNELL, CAPLAN & FIELDING, LLP
ALAN M. CAPLAN

PHILIP NEUMARK

PAUL R. HOEBER

221 Pine Street, Suite 600

San Francisco, CA 94104-2715

Telephone: 415/217-3800

415/217-3820 (fax)

-7 -

PLTFS' OPPO TO FORJAS TAURUS & TAURUS' MOTION TO COMPEL




Ao S O | ¥ B

NN NN N NN NN e e e s s e e
o =) T L Y S =T = B e R B e R L N ]

CAWINNT\APSDoc\nettemp\3522\8 ASQ87485_SGMB0596.wpd

McCUE & McCUE
JONATHAN D. McCUE
CHARLES T. McCUE

600 West Broadway, Suite 930
San Diego, CA 92101
Telephone: 619/338-8136
619/338-0322 (fax)

COHEN, MILSTEIN, HAUSFELD

& TOLL, P.LL.C.
RICHARD S. LEWIS
JOSEPH M. SELLERS
1100 New York Avenue, N.-W.
West Tower, Suite 500
Washington, DC 20005-3964
Telephone: 202/408-4600
202/408-4699 (fax)

DAVID KAIRYS, ESQ.
1719 North Broad Street
Philadelphia, PA 19122
Telephone: 215/204-8959
215/248-6282 (fax)

Attorneys for The People of
the State of California, et al.

-8 -

PLTFS' OPPO TO FORJAS TAURUS & TAURUS' MOTION TO COMPEL




e e T, e O VS A 8]

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

DECLARATION OF SERVICE

In re Firearm Case
No. JCCP 4095

(People, et al. v. Arcadia Machine & Tool, Inc., et al.)
San Francisco Superior Court No. 303753
Los Angeles Superior Court No. BC210894
Los Angeles Superior Court No. BC214794

I, Karen Ponce, declare:

1. That I am and was, at all times herein mentioned, a citizen of the United States and
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places so addressed.
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