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C.D. Michel - S.B.N. 144258
TRUTANICH « MICHEL, LLP
407 North Harbor Boulevard
San Pedro, CA 90731
Telephone: 310-548-0410

Attorneys for Defendants,
Andrews Sporting Goods, Inc. dba

Turners Outdoorsman, and S.G. Distributing, Inc.

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF SAN DIEGO

Judicial Council Coordination Proceeding
Special Title (Rule 1550(b))

FIREARM CASES

Coordinated actions:
THE PEOPLE OF THE STATE OF
CALIFORNIA, ex rel. the County of Los
Angeles, et. al.,

V.

ARCADIA MACHINE & TOOL, et. al.,

THE PEOPLE OF THE STATE OF

CALIFORNIA, by and through JAMES K.

HAHN, City Attorney of the City of Los
Angeles, et. al.,

V.

ARCADIA MACHINE & TOOL, et. al.,

THE PEOPLE OF THE STATE OF

CALIFORNIA, by and through San

Francisco City Attorney Louise H. Renne,
V.

ARCADIA MACHINE & TOOL, et. al.
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JUDICTIAL COUNCIL COORDINATION
PROCEEDINGS NO. 4095

Superior Court of California City & County of
San Francisco No. 303753

Superior Court of California County of Los
Angeles No. BC210894

Superior Court of California County of Los
Angeles No. BC214794

DEFENDANTS ANDREWS SPORTING
GOODS’ AND S.G. DISTRIBUTING’S
REPLY TO PLAINTIFFS’ OPPOSITION
TO DEFENDANT ANDREWS MOTION
TO STRIKE PURSUANT TO CODE OF
CIVIL PROCEDURE SECTION 425.16.

Date: February 28, 2003
Time: 8:30

Dept. 65

Hon. Vincent. P. DiFiglia
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INTRODUCTION

Defendant Andrew’s Sporting Goods, Inc., dba Turners Outdoorsman and S.G.
Distributing, Inc. (collectively “Defendants”), hereby reply to Plaintiffs’ Memorandum of Points
and Authorities in Opposition to Andrews’ Motion to Strike Pursuant to Code of Civil Procedure
Section 425.16 (“Opposition”). Of the three coordinated Firearms Cases, the only case at issue
here is the Los Angeles County case, No. BC214794.' Plaintiffs in that case brought false
advertising claims against these Defendants, pursuant to California Business and Professions
Code §§ 17500 et seq. (“Section 17500"), alleging that defendants falsely state or imply in
advertisements and other statements that ownership of firearms will improve home security.
Because such claims infringe upon Defendants’ constitutional right to free speech in connection
with a public issue, Defendants brought a Special Motion to Strike pursuant to Code of Civil
Procedure section 425.16 (“Special Motion™).

The Los Angeles County plaintiffs oppose the Special Motion on four separate grounds: 1)
plaintiffs’ have immunity under Section 425.16(d); 2) commercial speech is not protected; 3)
Defendants have not satisfied the prima facie case requirement; and 4) the motion is time barred.
Each of plaintiffs’ arguments is flawed, as shown below. More importantly, as we discuss first
below, plaintiffs have not only failed to address, let alone meet, their burden of providing
sufficient evidence to show "there is a probability that the plaintiff will prevail” on the false
advertising claim, as required under Section 425.16(b)(1). They have in fact, essentially admitted
that no evidence of false advertising or statements exists with respect to defendants herein.
Because plaintiffs have abused the law and the system by filing these frivolous claims in the first
place, not to mention failed to meet the statutory prerequisite of a prima facia case, Defendants’

Special Motion should not only be considered, but granted.?

'As plaintiffs concede, the San Francisco First Amended Complaint does not name Defendants as
defendants. In addition, the Los Angeles City First Amended Complaint does not bring a false advertising claim
pursuant to Business and Professions Code, Section 17500. Thus, this Special Motion concerns only to the Los
Angeles County Complaint.

’Asa preliminary matter, Defendants note that, with one exception, Los Angeles County and its public
officers (Supervisors, not prosecutors) brought their Section 17500 claims in the name of the County or the general
public—not the People of the State of California, as required under the standing provisions of Section 17535. Thus,
they not only lack immunity, they lack standing to bring their claims, as pointed out in Defendants’ Motion for
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ARGUMENT

L DEFENDANTS SPECIAL MOTION IS NOT TIME BARRED.

THIS COURT HAS DISCRETION TO HEAR THE SPECIAL MOTION

Plaintiffs ask this Court not to hear Defendants’ Special Motion, although they do
acknowledge that it is within the Court’s discretion to do so. To support their argument, plaintiffs
cite Lam v. Ngo (App. 4 Dist. 2001) 91 Cal.App.4th 832. However, as the court in Lam noted, the
court has complete discretion to hear this motion at any time. (/d. at 840 (“The nonjurisdictional
nature of the time limit is also emphasized by the permissive ‘may’ in the setting forth of the time
limit.”).) In other words, the Court can consider this Special Motion, and Defendants respectfully
submit that it should, for the following reasons.

During the preliminary stages of these coordinated cases, Defendants considered filing a
Special Motion pursuant Section 425.16, but declined to so for two reasons. First, from the outset
of this case, the Court has asked the parties to coordinate their actions and minimize the number
of submissions to the Court. With that in mind, Defendants deferred filing their Special Motion in
favor of an omnibus Demurrer. The Court overruled the Demurrer and, in its Order, stated that
“the Constitutional arguments relative to these actions are not appropriate for resolution at the
pleading stage.” (Order Overruling Defendants’ Demurrers and Granting in Part and Denying in
Part Defendants’ Motion to Strike, October 4, 2000.) Because Defendants’ Special Motion is
based on alleged infringement of their constitutional right to free speech, they postponed filing the
Special Motion based on what they perceived to be this Court’s wishes.

The second reason for the delay had to do with the complete lack of specifics in plaintiffs’
Complaint. Defendants were hesitant to bring this Special Motion without first seeing the

advertisements and other statements that plaintiffs claimed were false-and why, or seeing some

Judgment on the Pleading, filed concurrently with the instant motion. Moreover, both in this Opposition and in their
Opposition to Defendants’ Motion for Judgment on the Pleadings, plaintiffs attempt to withdraw (or claim they never
intended to bring) their Section 17500 claims, except by way of the Los Angeles County Counsel. Nonetheless,
Defendants will address plaintiffs’ Opposition to this Special Motion as to all plaintiffs in the Los Angeles County
case, for three reasons: 1) the Complaint indicates all plaintiffs brought Section 17500 claims, none of which have
been dismissed; 2) as a cautionary measure, in case the Court denies Defendants’ Motion for Judgment on the
Pleadings; and (3) to support Defendants’ request for attorneys fees, costs and other relief available to Defendants
through this Special Motion against each of those plaintiffs, pursuant to Section 425.16(c).
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evidence that consumers were misled—and how. Defendants were unaware of any improper
activities on their part, but given the number of stores and employees involved, Defendants
thought it best to exercise caution, and wait until plaintiffs provided the allegedly false
advertisements and other statements through the discovery process.

After discovery closed on December 6, 2002, it became clear that none of Defendants’
employees had engaged in false or misleading advertising or promotions. Further, plaintiffs had
not and could not provide any evidence to the contrary. To this date, plaintiffs have yet to provide
any evidence of a single false or misleading advertisement attributed to Defendants. Now with the
benefit of discovery, it has become painfully obvious that plaintiffs’ false advertising claims,
which seek to penalize and enjoin Defendants’ protected speech, and “chill” Defendants’
constitutional right to engage in the ongoing national debate on the social utility of firearms, are
groundless. Plaintiffs have no case. Holding themselves out as government officials, they are
abusing Defendants and the judicial system. It was with that in mind that Defendants decided to
bring this Special Motion, along with the other dispositive motions that the Court said it would
entertain at this time.

If for no other reason, this Special Motion deserves to be heard now because of plaintiffs’
egregious conduct. Plaintiffs all but admit that they have no evidence to support their Section
17500 allegations. Defendants have provided plaintiffs with hundreds of their advertisements.
Despite this production, plaintiffs have not produced or identified a single advertisement
attributed to Defendants that they contend is false, fraudulent or misleading. (Plaintiffs’ Separate
Statement of Undisputed Material Facts and Supporting Evidence in Opposition to Defendants
dba Turners’s Outdoorsman and S.G. Distributing, Inc.’s Motion for Summary Judgment or, in the
Alternative, Summary Adjudication (hereinafter referred to as “UDF”) #81.) In fact, it is now
undisputed that plaintiffs do not know the contents of any advertisement attributed to Defendants
which contain false or fraudulent statements. (UDF #72, 75, 169, 172.) This evidence does not
exist now, and it did not exist when this case was filed.

In short, plaintiffs have abused the judicial system by bringing their false advertising claim
against these Defendants. As stated in section 425.16(a): “The legislature finds and declares that
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it is in the public interest to encourage continued participation in matters of public significance,
and that this participation should not be chilled through abuse of the judicial process. To this end,
this section shall be construed broadly.” (Emphasis added.). Frankly, under these circumstances a
SLAPP motion seems particularly appropriate, and defendants hope the Court will respond with
the indignation that defendants believe is well suited — having been dragged through almost three
years of costly and life- of-the-business threatening litigation on a frivolous claim for which
plaintiffs had no evidence to begin with. Some might call it naive given the political nature of
these suits, but we expected better from representatives of our own government.

Defendants ask this Court to honor the public policy underlying Section 425.16 and

consider and grant Defendants’ Special Motion.

II. THE LOS ANGELES COUNTY PLAINTIFFS BRINGING SECTION 17500
CLAIMS HAVE NO IMMUNITY UNDER SECTION 425.16(d).

Plaintiffs inform this Court that the Special Motion is “fatally flawed” because all Los
Angeles plaintiffs have immunity when, in fact, none do. First, plaintiffs mistakenly assert that
“the anti-SLAPP statute does not even apply to the instant actions because city attorneys and
county counsel, as opposed to individuals, are bringing their Business & Professions Code 17500
claims on behalf of the people of the State of California. (Opposition at p. 1, lines 9-
12.)(emphasis added.)

That is demonstrably false. Plaintiffs’ assertions directly contradict paragraph 12 of their
own Complaint, which lists the plaintiffs and the causes of action. There is not a city attorney or
county counsel among them, and there are three individuals.> Moreover, only one of the six
claims is brought on behalf of the people of the State of California, as seen below:

12. People of The State of California, ex rel. the County of Los Angeles, County of

Los Angeles, on behalf of itself and the general public, and Gloria Molina, Zev
Yaroslavsky, and Yvonne Brathwaite Burke, Supervisors of Los Angeles County,

3In their Memorandum of Points and Authorities in Opposition to Andrews’ Motion for Judgment on the
Pleadings, dated January 29, 2003, plaintiffs, in an effort to avoid Defendants’ lack of standing arguments, claimed
that the Supervisors filed suit as “individuals, on behalf of the general public, not as public officials. For purposes of
this motion, however, it makes no difference, for Supervisors suing on behalf of the general public have no immunity
under Section 425.16(d), either as public officials or individuals.
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on behalf of the general public, bring this action pursuant to Business and
Professions Code §§ 17204 and 17535 and Code of Civil Procedure § 731.
(Complaint at § 12, emphasis added.)

Thus, all but one claim is brought in the name of the County or the general public, not the
people of the State of California. Further, the only claim brought on behalf of the State is by Los
Angeles County in its own name, not by or through its County Counsel or any other County
officer. There are no city attorneys or county counsel named. Finally, plaintiffs’ assertion
misstates the law, for while city attorneys have immunity, county counsel do not. (CCP
§ 425.16(d).) Consequently, the only accurate statement of fact or law in plaintiffs assertion,
quoted above, is that city attorneys have immunity. That statement, however, is irrelevant in the
context of this Special Motion brought against plaintiffs in the Los Angeles County Complaint
inasmuch as none of them are city attorneys.

After misrepresenting the plaintiffs and the parties on whose behalf they purport to act,
plaintiffs further misrepresent the immunity provision by way of omission, as follows:

The point is that the section 17500 claim is brought exclusively on behalf of the

people of the State of California. The anti-SLAPP statute, Code of Civil Procedure

section 4216, expressly provides that “it shall not apply to any enforcement action

brought in the name of the people of the State of California . . . .” (Opposition at

p.2, lines 19-25.)

Plaintiffs reference to Section 425.16(d) conveniently omits the most important part of
that section, i.e., the list of public prosecutors who have immunity. The complete text of Section
425.16(d) provides as follows: “This section shall not apply to any enforcement action brought in
the name of the people of the State of California by the Attorney General, district attorney, or city
attorney, acting as a public prosecutor.” (CCP 425.16(d)(emphasis added).) None of the Los
Angeles County plaintiffs are included on that list; so none have immunity.

Plaintiffs cite People v. Health Laboratories of North America (2001) 87 Cal. App.4™ 442
as proof that the County (or County Counsel-who is not a party) and its Supervisors have
immunity. However, in Health Laboratories, the suit was brought by two district attorneys, i.¢.,
prosecutors who are expressly provided immunity by Section 425.16(d). Thus, Health
Laboratories provides no support for plaintiffs’ immunity argument.

/17
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In summary, plaintiffs’ immunity arguments do not speak to the plaintiffs bringing Section
17500 claims in the Los Angeles County Complaint. Instead, they argue that city attorneys suing
in the name of the State have immunity-but only one of the six Section 17500 claims is in the
name of the State, and none of the parties is a city attorney.* In short, plaintiffs’ arguments are
both confusing and misplaced. What is clear, however, is that none of the plaintiffs listed in the
Los Angeles County Complaint are listed in the immunity provisions of Section 425.16(d).

Consequently, all plaintiffs therein are subject to Defendants’ Special Motion.

III. PLAINTIFFS’ 17500 CLAIMS ARISE FROM DEFENDANTS’ ACTS IN
FURTHERANCE OF THEIR RIGHT OF FREE SPEECH IN
CONNECTION WITH A PUBLIC ISSUE; THEREFORE, THEY ARE
SUBJECT TO THIS SPECIAL MOTION

In part “B” of their Opposition, plaintiffs contend they are not subject to Defendants’

Special Motion for two reasons: 1) the anti-SLAPP statute does not apply to public prosecutors
bringing enforcement actions in the name of the people of the State of California (Opposition at p.
3, lines 24-27), and 2) their claims are aimed a deceptive advertising, not protected speech
(Opposition, p. 3, line 1). The first argument is misplaced; the second is based on a misreading of
the law.
A. The Los Angeles County Plaintiffs Are Not Public Prosecutors
Bringing an Enforcement Action in the Name of the People of the State
of California

Plaintiffs claim that public prosecutors bringing Section 17500 claims in the name of the

people of the State of California should not be subject to this Special Motion. That may be true,
but it is irrelevant. As with their immunity argument, plaintiffs’ again seem confused about which
of the coordinated Firearms Cases is at issue: it is the Los Angeles County case. None of the
plaintiffs therein are public prosecutors, and only one brought it’s Section 17500 claim on behalf

of the people of the State of California (see paragraph 12 of plaintiffs’ Complaint, quoted in

section “I,” above).

% Plaintiffs’ arguments actually speak to plaintiffs in the San Francisco City case (who brought a Section
17500 claim, but did not name Defendants herein) and plaintiffs in the Los Angeles City case (who did name
Defendants herein, but did not bring a Section 17500 claim). In other words, their arguments are irrelevant.
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To support their contention, plaintiffs again cite to People v. Health Labs, supra. But that
case is equally irrelevant and inapplicable here, because, as discussed above, the only reason that
Section 425.16 did not apply in Health Labs was because it involved district attorneys bringing an
enforcement action in the name of the State. That is not the case here.

The simple fact is, plaintiffs cannot cite to a single case holding that Section 425.16
cannot be applied to a Section 17500 cause of action -- because that is not the law. Nothing in
Section 425.16 nor Section 17500 prohibits application of a Special Motion under the
circumstances here. By its own terms Section 425.16 applies to “a[ny] cause of action” that meets
its requirements and “shall be broadly construed.” (Section 425.16(a)(b).) Where a statute is
broadly construed, exceptions to it are to be narrowly construed. (People v. Stritzinger (1983) 34
Cal. 3d 505, 512.)

Plaintiffs have failed to point to any exception that would preclude application of this Special
Motion to the Los Angeles County plaintiffs.
B. Defendants’ Advertising and Other Statements Are Protected Speech

In their Opposition, plaintiff’s completely ignore the two-part analysis explained in
DuPont Merck Pharmaceutical Co. v. Superior Court (App. 4 Dist. 2000) 78 Cal.App.4th 562,
which held that Section 425.16 applies to allegedly false or misleading advertising and marketing
activities if such activities concern issues of public concern. (/d. at 567.) The ongoing national
debate over gun control, the social utility of firearms, and whether they enhance home security
easily falls within that category, i.e., these are issues of public concern. Plaintiffs can hardly claim
otherwise after having filed a complaint containing more than 150 paragraphs debating those
issues. In fact, plaintiffs’ own Complaint provides ample evidence that Defendants’ allegedly
false advertisements and other statements do pertain to public issues and, accordingly, fall within
the protections of the First Amendment’s right to freedom of speech, just as the complaint did in
DuPont Merck.

In DuPont Merck, the court analyzed the defendant pharmaceutical company’s allegedly
false advertisements under Section 425.16, subdivision (e)(3) and (4), noting that:

.. . an inquiry must be made whether the issue of the equivalence of Coumadin [a
prescription drug] and its generic counterpart pertains to "a public issue or an issue
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of public interest.” We find the answer to this question in the first amended
complaint. Plaintiffs allege: "More than 1.8 million Americans have purchased
Coumadin, an anti-coagulant medication, for the prevention and treatment of blood
clots that can lead to life-threatening conditions such as stroke and pulmonary
embolism." Both the number of persons allegedly affected and the seriousness of
the conditions treated establish the issue as one of public interest.

We therefore conclude that the first prong of the anti-SLAPP statute has been

satisfied. The causes of action are of the type described in section 425.16,

subdivision (b)(1): "[Clause[s] of action ... arising from [acts] in furtherance of

[defendant's] right of petition or free speech under the United States or California

Constitution in connection with a public issue." (/d. at 567.)(emphasis added.)

In sum, Section 425.16(e)(3) and (4) provides, and Dupont Merck holds, that allegedly
false advertisements and promotions pertaining to "a public issue or an issue of public interest,"
are entitled to protection under the First Amendment, and thus are subject to this Special Motion.
As in DuPont Merck, plaintiffs’ own Complaint makes it abundantly clear that the allegedly false
advertisements and other statements pertain to issues of public interest. Accordingly, plaintiffs’

contention that Defendants’ advertisements and other statements are not protected speech are

untenable.

IV. THE BURDEN IS ON PLAINTIFFS TO PROVIDE SUFFICIENT
EVIDENCE TO SHOW A PROBABILITY OF PREVAILING ON THE
MERITS; THEY HAVE FAILED TO DO SO.

In DuPont Merck, after concluding that the first prong had been satisfied by the allegations
in plaintiff’s own complaint, the court examined the second prong: whether plaintiffs had met
their burden of showing a probability of prevailing on the merits. That examination bears a
striking resemblance to the situation in this case, inasmuch as plaintiffs in DuPont Merck, as with
plaintiffs here, attempted to rely on their pleadings, and the fact they survived a demurrer, to meet
that burden. The court rejected plaintiffs’ argument, stating as follows:

However, in order to satisfy its burden under the second prong of the anti-SLAPP
statute, it is not sufficient that plaintiffs' complaint survive a demurrer. Plaintiffs
must also substantiate the legal sufficiency of their claim. It would defeat the
obvious purposes of the anti-SLLAPP statute if mere allegations in an unverified
complaint would be sufficient to avoid an order to strike the complaint.
Substantiation requires something more than that. Once the court determines the
first prong of the statute has been met, a plaintiff must provide the court with
sufficient evidence to permit the court to determine whether "there is a probability
that the plaintiff will prevail on the claim." (§ 425.16, subd. (b)(1).) (Id. at 568.)
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Thus, it is then incumbent upon plaintiffs to establish that there is a probability they will
prevail on their claims. (/d at 567.) Further, plaintiffs cannot rely on their pleadings or bald
allegations, they must provide the court with sufficient evidence to permit the court to determine
whether plaintiffs are likely to prevail on the merits. But plaintiffs have made no effort to do so.
In fact, they ask this court for leave to file a supplemental brief to demonstrate their likelihood of
success, if the Court finds it necessary (Opposition at p. 4, note 1). But plaintiffs were put on
notice by Dupont and other cases cited in Defendants’ moving papers that the burden had shifted
to them to demonstrate a probability of success on their Section 17500 claims to defeat this
Special Motion. For whatever reason, they chose not to do so. In short, there is no justification

for further briefing on this point. Plaintiffs have failed to meet their burden.

V. PLAINTIFFS’ CONTENTION THAT DEFENDANTS’ LACK OF
ADVERTISING, FALSE OR OTHERWISE, PRECLUDES THEM FROM
BRINGING THIS SPECIAL MOTION IS LUDICROUS.

In section “C” of their Opposition, plaintiffs provide the following novel legal argument
which, not surprisingly, is not supported by citation to any legal authority:

If defendants are correct that they do not advertise, or do not advertise in the

manner alleged in the complaint [i.e., falsely], then their rights have plainly not

been abridged as a result of the false advertising claims. As a result, they have not

satisfied their burden that they make a prima facie case. . . . If defendants did not

make the alleged statements, they cannot avail themselves of the anti-SLAPP

provisions.” (Opposition at p. 4, lines 1-10)

Plaintiffs evidently believe that their own inability to provide this Court with a single shred
of evidence to support the serious allegations made against Defendants somehow insulates them
from this Special Motion—a motion authorized by a statute intended to curtail just this type of
abuse of the judicial system. Obviously, if Defendants have engaged in little or no advertising,
none of which is false or misleading, then plaintiffs’ false advertising claim are all the more
frivolous and abusive of the judicial system—and provide more justification for invoking the anti-
SLAPP statute, not less. A cursory review of the relief sought by these plaintiffs pursuant to their
false advertising claims reveals that they not only seek to punish all defendants for past speech,
but to silence-not just chill-any future speech regarding the potential benefits of firearms
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ownership. Thus, plaintiffs’ claims are an attempt to infringe upon Defendants’ constitutional
rights, and the fact that their allegations are baseless only provides further support for this Special

Motion.

CONCLUSION

Defendants have satisfied the first prong of the two-part test applicable to this motion,
showing that the alleged false advertisements and promotions pertain to "a public issue or an issue
of public interest" and, therefore, are entitled to protection under the First Amendment. On the
other hand, plaintiffs’ have failed to meet their burden of providing this Court with sufficient
evidence to permit the Court to determine whether there is a probability that they will prevail on
the false advertising claim, as required under Section 425.16 (b)(1). In fact, plaintiffs did not even
attempt to provide such evidence.

For these reasons, and the reasons stated above, Defendants ask this Court to grant their

Special Motion.

Dated: February 24, 2003 TRUTANICH « MICHEL, LLP

/s/ C. D. Michel

C. D. Michel,

Attorney for Defendants
Andrews Sporting Goods, Inc.
and S.G. Distributing, Inc.
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PROOF OF SERVICE

STATE OF CALIFORNIA
COUNTY OF LOS ANGELES

I, Haydee Villegas, declare:
1. That I am employed in the City of San Pedro, Los Angeles County, California. I am over
the age eighteen (18) years and am not a party to the within action. My business address is 407
North Harbor Boulevard, San Pedro, California 90731.
2. On February 24, 2003, I served the foregoing document(s) described as DEFENDANTS
ANDREWS SPORTING GOODS’ AND S.G. DISTRIBUTING’S REPLY TO
PLAINTIFFS’ OPPOSITION TO DEFENDANT ANDREWS MOTION TO STRIKE
PURSUANT TO CODE OF CIVIL PROCEDURE SECTION 425.16. on the interested
parties in this action by JusticeLink Electronic filing on all persons appearing on the Service List.

I declare under penalty that the foregoing is true and correct. Executed this 24™ day of

February, 2003, at San Pedro, California.

g Uil

Haydee Villegas
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