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SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SAN DIEGO 

Coordination Proceeding Special Title (Rule 
1550(b)) 

FIREARM CASE 

Including actions: 

People, et al. v. Arcadia Machine & Tool, Inc., 
et al. 

People, et al. v. Arcadia Machine & Tool, Inc., 
et al. 

People, et al. v. Arcadia Machine & Tool, Inc., 
et al. 

" 

'"' .. ) JUDICIAL COUNCIL COORDINATION) 
) PRbCEEDING'NO: 4095 . 
) 
) 
) 
) 
) 
) San Francisco Superior Court No. 303753 
) 
) 
) Los Angeles Superior Court No. BC210894 
) 
) 
) Los Angeles Superior Court No. BC214794 
) 

________________ ) Hon. Vincent P. DiFiglia 
DATE: September 15,2000 
TIME: 1 :30 p.m. 
DEPT: 65 
TRIAL DATE: None set 

ORDER OVERRULING DEFENDANTS' DEMURRERS 
AND GRANTING IN PART AND DENYING IN PART 

DEFENDANTS' MOTION TO STRIKE 

ORDER OvERRULING DEFENDAN IS' DEMURRER 
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The Defendants' Consolidated Demurrers and Motion to Strike Plaintiffs' Complaints came 

on regularly for hearing on September 15, 2000, before the Honorable Vincent P. DiFiglia, in 

Department 65 ofthe above-entitled court. 

After full consideration of the moving and opposing papers, the arguments of counsel, and 

the papers on file with the Court concerning this action, 

IT IS HEREBY ORDERED THAT: 

The Manufacturer Defendants' demurrer, joined by the Distributor Defendants, is overruled. 

In ruling on a demurrer, the COUli accepts as true all facts pled. In this case, Plaintiffs have 

alleged acts by the Defendants which, if established at trial, could support a finding of unfair and/or 

unlawful and/or deceptive business practices under Business & Professions Code §§ 17200, et seq. 

and 17500, et seq. Because this is not a products liability action, the bar ofCiv. Code § 1714.4 does 

not apply. 

The demurrer to the public nuisance causes of action is overruled. Plaintiffs have sufficiently 

pled conduct which could be found to be "injurious to health, or ... indecent or offensive to the 

senses, or an obstruction to the free use of property, so as to interfere with the comfortable 

enjoyment oflife or property .... " Civ. Code §3479. 

The demurrer on the basis the complaints lack specificity is overruled. 

Finally, the Court concludes that Defendants' constitutional arguments relative to these 

actions are not appropriate for resolution at the pleading stage. 

Defendants' motion to strike the prayer for restitution and/or disgorgement from the 

complaints is granted. Plaintiffs' complaints do not plead measurable amounts which have been 

wrongfully taken by means of an alleged unfair business practice. See Day v. AT&T Corporation 

(1998) 63 Cal.App.4th 325, 338-339. Accordingly, Plaintiffs are not entitled to restoration damages 

under Business & Professions Code § 17203. 

The claim for disgorgement is similarly improper. Absent class certification, disgorgement 

into a fluid recovery fund is not permitted. See Kraus v. Trinity Management Services, Inc. (2000) 

23 Ca1.4th 116. 

The motion to strike is denied as to the remaining items noticed. 
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In ruling on the demurrer and motion to strike, the Court took judicial notice where 

appropriate under the Evidence Code. 

Defendants' objection to Plaintiffs' Exhibit D is sustained. 

Defendant Traders Sports, Inc's demurrer is overruled and the motion to .strike is denied as 

the Court finds, at the pleading stage, the complaint states a cause of action against this Defendant. 

Defendants are directed to answer the complaint within 30 days ofthis ruling. For purposes 

of this litigation, the Court will pennit a consolidated answer. 

DATED: 

Submitted by: 

MILBERG WEISS BERSHAD 
HYNES & LERACH LLP 

WILLIAM S. LERACH 
FRANK J. JANECEK, JR. 
MICHAEL J. DOWD 
STEPHEN P. POLAPINK 
JONAH H. GOLDSTEIN 

~ 
600 West Broadway, Suite 1800 
San Diego, CA 92101 

.. 

Telephone: 619/231-1058 

MILBERG WEISS BERSHAD 
HYNES & LERACH LLP 

PATRICK J. COUGHLIN 
EX KANO S. SAMS II 
100 Pine Street, Suite 2600 
San Francisco, CA 94111 
Telephone: 415/288-4545 

Attorneys for The People of 
the State of California, et al. 

N:ICASESIGuns-JCCPI VXR80709 .ord 

HONORABLE VINCENT P. DiFIGLIA 
JUDGE OF THE SUPERIOR COURT 

- 2 -
ORDER OvERRuLING DEFENDAN I S' DEMuRRER 



· " 

1 

2 

DECLARATION OF SERVICE BY MAIL 

3 I, the undersigned, declare: 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

1. That declarant is and was, at all times herein mentioned, a citizen ofthe United States 

and a resident ofthe County of San Diego, over the age of 18 years, and not a party to or interest in 

the within action; that declarant's business address is 600 West Broadway, Suite 1800, San Diego, 

Califomia 92101. 

2. That on September 19, 2000, declarant served the ORDER OVERRULING 

DEFENDANTS' DEMURRERS AND GRANTING IN PART AND DENYING IN PART 

DEFENDANTS' MOTION TO STRIKE by depositing a true copy thereof in a United States 

mailbox at San Diego, Califomia in a sealed envelope with postage thereon fully prepaid and 

addressed to the parties listed on the attached Service List. 

3. That there is a regular communication by mail between the place of mailing and the 

places so addressed. 

I declare under penalty of perjury that the foregoing is true and correct. Executed this 19th 

day o[September, 2000, at San Diego, califOmijt 

.1 
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COUNSEL FOR PLAINTIFF(S) 

Alan M. Caplan 
Philip Neumark 
Paul R. Hoeber 
BUSHNELL, CAPLAN & FIELDING, 

LLP 
221 Pine Street, Suite 600 
San Francisco, CA 94104-2715 

415/217-3800 
415/217-3820 (fax) 

Patrick J. Coughlin 
Ex Kano S. Sams II 
MILBERG WEISS BERSHAD HYNES & 

LERACH LLP 
100 Pine Street, suite 2600 
San Francisco, CA 94111 

415/288-4545 
415/288-4534 (fax) 

Louise H. Renne 
D. Cameron Baker 
Owen J. Clements 
CITY AND COUNTY OF SAN 

FRANCISCO 
Fox Plaza, 6th Floor 
1390 Market Street 
San Francisco, CA 94102-5408 

415/554-3932 
415/554-3837 (fax) 

Dennis S. Henigan 
Jonathan E. LOwy 
Brian J. Siebel 
CENTER TO PREVENT HANDGUN 

VIOLENCE (LEGAL ACTION PROJECT) 
1250.Eye St., N.W., Suite 802 
Washlngton, DC 20005 

202/289-7319 
202/408-9748 (fax) 

Charles E. Dickerson III 
CITY ATTORNEYS OFFICE 
One Manchester Blvd., Suite 860 
Inglewood, CA 90301 

310/412-5372 
310/412-8865 (fax) 

Jonathan D. McCue 
Charles McCue 
MCCUE & MCCUE 
600 West Broadway, suite 930 
San Diego, CA 92101 

619/338-8136 
619/338-0322 (fax) 

Jonathan Selbin 
Paulina do Amaral 
LIEFF, CABRASER, HEIMANN & 

BERNSTEIN, LLP 
780 Third Avenue, 48th Floor 
New York, NY 10017-2024 

212/355-9500 
212/355-9592 (fax) 

James K. Hahn 
Carmel Sella 
Don Kass 
CITY ATTORNEYS OFFICE 
200 N. Main Street 
1600 City Hall East 
Los Angeles, CA 90012 

213/485-4515 
213/847-3014 (fax) 

Legrand H. Clegg II 
Celia Francisco 
CITY ·ATTORNEYS OFFICE 
205 South WIllowbrook Avenue 
Compton, CA 90220 

310/605-5582 
310/763-0895 (fax) 

Michael Jenkins 
CITY ATTORNEYS OFFICE (WEST 

HOLLYWOOD) 
333 South Hope Street 
38th Floor 
Los Angeles, CA 90071 

213/626-8484 
2 13 / 6 2 6 - 0 07 8 ( fax ) 
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RICHARDS, WATSON & GERSHON 
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714/990-0901 
714/~90-6230 (fax) 

Samuel L. Jackson 
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980 9th Street, 10th Floor 
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Thomas F. Casey III 
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OFFICE OF THE COUNTY COUNSEL 
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Redwood City, CA 94063 
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510/238-3601 
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50-0 West Temple Street 
Suite 648 
Los Angeles, CA 90012 
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Richard S. Lewis 
Joseph M. Sellers 
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TOLL, P.L.L.C. 
1100 New York Ave., N.W. 
Suite 500 
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202/408-4600 
202/408-4699 (fax) 

David Kairys 
LAW OFFICE OF DAVID KAIRYS 
1719 North Broad Street 
Philadelphia, PA 19122 

215/204-8959 
2 15 / 2 4 8 - 62 8 2 ( fax ) 

Manuela Albuquerque 
Matthew J. Orebic -­
CITY ATTORNEYS OFFICE 
1947 Center Street, 1st Floor 
Berkeley, CA 94704 

510/644-6380 
510/644-8641 (fax) 

Richard E. Winnie 
Kristen J. Thorsness 
OFFICE OF ALAMEDA COUNTY 

COUNSEL 
1221 Oak Street, Room 463 
Oakland, CA 94612-4296 

510/272-6700 
510/272-5020 (fax) 

' ...... ," 

Michael S. Lawson _ 
East Palo -Alto City Attorney 
THOMPSON, LAWSON LLP 
1600 Broadway, Suite 250 
Oakland, CA 94612 

510/835-1600 
510/835-2077 (fax) 

Frank J. Janecek, Jr. 
Michael J. Dowd 
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600 West Broadway, Suite 1800 
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Richard M. Heimann 
Robert J. Nelson 
LIEFF, CABRASER, HEIMANN & 

BERNSTEIN, LLP 
275 Battery Street, 30th Floor 
San Francisco, CA 94111-3339 

415/956-1000 
415/956-1008 (fax) 
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Robert C. Gebhardt 
Craig A. Livingston 
SCHNADER, HARRISON, SEGAL & 

LEWIS LLP 
601 California St., Suite 1200 
San Francisco, CA 94108 
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FRIDAY, ELDREDGE & CLARK 
2000 First Commercial Bldg. 
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310/229~1001 (fax) 

Steven A. Silver 
LAW OFFICES OF STEVEN A. SILVER 
1077 West Morton Avenue, Suite C 
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559/782-1552 
559/782-0364 (fax) 
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