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Appellants’ Reply

Appellees appear to misread Appellants’ motion.  Both the

Introduction and the specific request for relief clearly requested that

this Court order supplemental briefing from the parties 45 days after

the Supreme Court issues its decision in McDonald v. City of Chicago,

No. 08-1521. 

Appellees’ objection to the request to brief the impact of cases

filed after April 20, 2009, is without merit for at least three reasons: 

1. F.R.App.Proc. 28(j), only permits 350 words, by way of letter

to the Court, for the purpose of bringing supplemental

authority to the Court’s attention.  Appellants contend that

this is hardly a substitute for analysis and argument in a

case of constitutional importance. 

2. On May 18, 2009, this Court ordered the parties to submit

briefs under F.R.App.Proc. 35(a) on the issue of whether this

case should be reheard en banc. [Docket Entry #87]  Neither

the order nor the appellate rule authorized the parties to

submit briefs on the merits.  Notwithstanding that fact, the

authorities that the Appellants have suggested could use
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further analysis (other than the limitations of a 28(j) letter

or oral argument) were all published after the due date this

Court set for the F.R.App.Proc. 35(a) briefs. 

3. Finally, Appellants’ request is not even controversial.  

"Absent manifest injustice," the Ninth Circuit should take

into account all changes in the law occurring after the

appeal is filed but before a decision is rendered.  Miller v.

Fairchild Industries, Inc., 885 F.2d 498, 509 (9th Cir. 1989). 

Because this Court’s July 29, 2009 en banc order vacated the

prior opinion, this appeal is still pending and no decision has

been rendered.  Therefore, under current circuit rules, any

post-appeal change in the law should be fair play in any

subsequent and/or supplement briefing. 

Appellants pray for the relief requested in their motion for

supplemental briefing.  

Respectfully Submitted, April 1, 2010. 

s/ Donald Kilmer/
___________________________
Donald Kilmer
Counsel for the Appellants. 
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