
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTIRICT OF ILLINOIS

EASTERN DIVISION

SHAWN GOWDER, )
)

Plaintiff, )
)

v. )
) No. 11-cv-1304

CITY OF CHICAGO, a municipal corporation, )
the CITY OF CHICAGO DEPARTMENT OF ) Judge Der-Yeghiayan
ADMINISTRATIVE HEARINGS, MUNICIPAL )
HEARINGS DIVISION, SCOTT V. BRUNER, )
Director of the City of Chicago Department of )
Administrative Hearings, the CITY OF CHICAGO )
DEPARTMENT OF POLICE, and JODY P. WEIS, )
Superintendent of the City of Chicago Department )
of Police, )

)
Defendants. )

PLAINTIFF’S MOTION FOR JUDGMENT ON THE PLEADINGS

NOW COMES plaintiff Shawn Gowder, by and through his attorney Stephen A. Kolodziej

of the law firm of Brenner, Ford, Monroe & Scott, Ltd., and moves the Court pursuant to FRCP

12(c) to enter judgment on the pleadings in his favor and against defendants. In support of this

motion, plaintiff states as follows:

Introduction and Procedural History

1. Plaintiff filed this action in the Circuit Court of Cook County, Illinois, seeking

administrative review under the Illinois Administrative Review Law, 735 ILCS 5/3-101 et seq., of

the decision of the City of Chicago Department of Administrative Hearings’ (“DOAH”) decision

affirming the denial of his application for a Chicago Firearm Permit (“CFP”) by the City of

Chicago Department of Police (“CPD”). Plaintiff’s state court complaint asserted a claim for

administrative review, and alleged that the DOAH improperly interpreted § 8-20-010(b)(3)(iii) of
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the City of Chicago firearm ordinance so as to raise a substantial constitutional question under the

Second Amendment to the U.S. Constitution and Article I, § 22 of the Illinois Constitution.

Plaintiff’s complaint also alleged claims for declaratory judgment and injunctive relief pursuant to

42 U.S.C. § 1983 and Article I § 22 of the Illinois Constitution, alleging that denial of plaintiff’s

CFP application based upon the erroneous interpretation of MCC § 8-20-010(b)(3)(iii) violated

plaintiff’s federal and state constitutional right to keep and bear arms.

2. Defendants CPD and Jody Weis removed the action to this Court based upon federal

question jurisdiction [Doc. # 1]. Thereafter, plaintiff filed an amended complaint bearing the

caption of this Court [Doc. # 13]; however, the substantive allegations of the amended complaint

are identical to the allegations of plaintiff’s state court complaint. Plaintiff’s amended complaint,

with exhibits, is attached hereto as Exhibit 1. Pursuant to the Court’s prior agreed protective order,

however, Exhibit B to that complaint [Doc. # 13-2], has been removed. An unredacted copy of this

exhibit will be provided to the Court should the Court request it.

3. Defendants City of Chicago, Scott V. Bruner, CPD, and Jody Weis filed an answer

to the complaint on April 7, 2011 [Doc. #17], a copy of which is attached hereto as Exhibit 2.

Pursuant to section 108 of the Illinois Administrative Review Law, 735 ILCS 5/3-108, defendant

DOAH filed an answer consisting of the certified copy of the Record of Proceedings in the

administrative proceeding under review, City of Chicago v. Gowder, 10GR000041 [Doc. #18]. A

copy of DOAH’s answer with the certified Record of Proceedings is attached hereto as Exhibit 3.

4. Plaintiff now brings this motion for judgment on the pleadings pursuant to FRCP

12(c), premised upon the admitted facts established by the pleadings, set forth below.

Facts

5. On June 28, 2010, the Supreme Court of the United States held in McDonald v. City
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of Chicago, 130 S.Ct. 3020 (2010), that the Second Amendment right to keep and bear arms

restrains state and local governments through incorporation in the Fourteenth Amendment. The

Supreme Court remanded the case for the lower courts to apply the Second Amendment to the

challenged ordinance that effectively banned private ownership of handguns within the city. On

July 2, 2010, the City Council of Chicago amended the Municipal Code of Chicago as it pertains to

firearms. The amended ordinance, codified as Municipal Code of Chicago (“MCC”) Chapter 8-20,

is attached to plaintiff’s amended complaint as Exhibit A. Exhs. 1 and 2 at paragraph 6.

6. Pursuant to MCC § 8-20-110(a), it is unlawful for any person to carry or possess a

firearm in Chicago without a Chicago Firearm Permit (“CFP”). MCC § 8-20-110(b) provides that

no CFP application shall be approved unless the applicant, inter alia, “has not been convicted by a

court in any jurisdiction of . . . an unlawful use of a weapon that is a firearm.” MCC § 8-20-

110(b)(3)(iii). Exhs. 1 and 2 at paragraph 7.

7. MCC 8-20-010 contains the Definitions applicable to Chapter 8-20 of the ordinance.

Neither § 8-20-010 nor any other provision of MCC Chapter 8-20 defines the term “use.” Exhs. 1

and 2 at paragraph 8.

8. On November 1, 2010, plaintiff filed an application for a CFP with the City of

Chicago Department of Police. Plaintiff’s application included a current copy of his Illinois

Firearm Owner’s Identification Card (“FOID Card”).1 Exhs. 1 and 2 at paragraph 11.

9. Plaintiff has one misdemeanor conviction, entered in 1995, for carrying/possessing a

firearm on a public street in violation of 720 ILCS 5/24-1(a)(10). Exhs. 1 and 2 at paragraph 12.

1 Pursuant to the Court’s agreed protective order pursuant to Rule 5.2(e), the plaintiff’s CFP
application has been redacted from the copy of the amended complaint attached hereto. A copy of
the application will be provided to the Court upon request.
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10. On November 10, 2010, the City of Chicago Department of Police denied plaintiff’s

application for a CFP on the sole ground that “You have been convicted by a court in any

jurisdiction of an unlawful use of a weapon that is a firearm. See Municipal Code of Chicago 8-

20-110(b)(3)(iii).” A copy of CPD’s denial letter to plaintiff is attached to the amended complaint

as Exhibit C. Exhs. 1 and 2 at paragraph 13.

11. On November 22, 2010, plaintiff filed a written request for a hearing to contest the

denial of his CFP application with the DOAH, pursuant to MCC § 8-20-200. That request is

attached to the amended complaint as Exhibit D. Exhs. 1 and 2 at paragraph 14.

12. Pursuant to plaintiff’s request, the DOAH held a hearing on the denial of plaintiff’s

CFP application on December 8, 2010. At that hearing, plaintiff submitted, through counsel, a

written brief and oral argument, in which plaintiff argued that because the term “use” is not defined

in MCC Chapter 8-20, that term must be given its plain and ordinary meaning in linguistic usage of

operating, discharging or actively employing a firearm, rather than merely carrying or possessing a

firearm. Therefore, plaintiff’s prior conviction for carrying/possessing a firearm while on a public

street did not constitute a conviction for the unlawful “use” of a weapon within the meaning of

MCC § 8-20-110(b)(3)(iii), and the DOAH must so construe the ordinance in order to avoid raising

a substantial constitutional question. Plaintiff further argued that a prior misdemeanor conviction,

as opposed to a felony conviction, cannot form the basis for denial of the fundamental

constitutional right to keep and bear arms. Thus, the denial of plaintiff’s CFP application, based

solely upon a prior misdemeanor conviction for carrying/possessing a weapon in a public street and

the erroneous interpretation of the ordinance by the DOAH, would violate plaintiff’s fundamental

right to keep and bear arms under the Second and Fourteenth Amendments to the U.S. Constitution

and Article I § 22 of the Illinois Constitution. Exhs. 1 and 2 at paragraph 16; Exh. 3, Doc. 18-1 at

Case: 1:11-cv-01304 Document #: 26 Filed: 06/21/11 Page 4 of 7 PageID #:468



5

pp. 74-78.

13. At the administrative hearing, the City of Chicago introduced as its group Exhibit 6

the Illinois State Police records of plaintiff’s criminal background check, which included a

Certified Statement of Conviction/Disposition from the Circuit Court of Cook County, Illinois.

Exh. 3, Doc. 18-1 at pp. 31-34, 67. The Certified Statement shows a misdemeanor conviction

entered on a charge of “Carry/Posses [sic] Firearm in P” pursuant to 720 ILCS 5/24-1(A)(10)1. Id.

at p. 31, 67.

14. The DOAH issued a decision on December 8, 2010, which was served upon

plaintiff on December 22, 2010. The DOAH affirmed the denial of plaintiff’s CFP application on

the grounds that the Illinois Criminal Code, 720 ILCS 5/24-1(a)(1), defines “unlawful use of a

weapon” as including the offense of carrying or possessing a handgun on or about the person upon

any public street or lands within the corporate limits of a city. Therefore, the DOAH concluded

that “the plain and ordinary meaning and usage given to ‘unlawful use of a weapon’ in this

jurisdiction is to “carry or possess a firearm” as provided in 720 ILCS 5/24-1(a)(10).” The DOAH

further concluded that “There is no distinction between the meanings of ‘use of a weapon’ and

‘carry and possess a firearm[‘] as used in MCC 8-20-110.” Therefore, the DOAH ruled that “the

basis for the denial of the application has not been rebutted by the Applicant,” and affirmed the

CPD’s denial of plaintiff’s CFP application. Exhs. 1 and 2 at paragraphs 17-18.

15. Plaintiff timely filed this action for administrative review of the DOAH’s decision

within 35 days of the date the decision was served upon the plaintiff, pursuant to section 103 of the

Illinois Administrative Review Law, 735 ILCS 5/3-103. Exhs. 1 and 2 at paragraph 19.
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Argument

16. As set forth in plaintiff’s supporting Memorandum of Law filed simultaneously with

this motion, the DOAH’s interpretation of MCC § 8-20-110(b)(3)(iii) to include misdemeanor

convictions for carrying/possessing a weapon in a public place is contrary to ordinary linguistic

usage, raises a substantial constitutional question, and is therefore clearly erroneous and must be

reversed. Alternatively, in the event the Court determines that DOAH’s interpretation of the

ordinance was not erroneous, the ordinance constitutes an impermissible categorical ban on the

ownership of firearms in the home by misdemeanants, and therefore violates the fundamental right

to keep and bear arms under the Second and Fourteenth Amendments to the U.S. Constitution and

Article I § 22 of the Illinois Constitution.

WHEREFORE, plaintiff Shawn Gowder prays that the Court enter judgment on the

pleadings in his favor and against defendants, and enter an order granting the following relief:

1) Finding and declaring that MCC § 8-20-110(b)(iii) does not bar the issuance of a

Chicago Firearm Permit based upon a misdemeanor conviction for carrying or

possessing a handgun in a public place;

2) Reversing the decision of the City of Chicago Department of Administrative Hearings

and ordering the City of Chicago Department of Police to issue plaintiff a Chicago

Firearm Permit;

3) In the event the Court determines that the DOAH’s interpretation of MCC § 8-20-

110(b)(3)(iii) was not erroneous, finding and declaring that this section of the

ordinance, on its face and as applied to plaintiff, violates the fundamental right to keep

and bear arms under the Second and Fourteenth Amendments to the U.S. Constitution

and Article I, § 22 of the Illinois Constitution, and enjoining the defendants from
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denying any applicant’s application for a Chicago Firearm Permit on the grounds of a

misdemeanor conviction for merely carrying or possessing a firearm in public;

4) Awarding plaintiff his reasonable attorney’s fees and costs pursuant to 42 U.S.C. §

1988; and

5) Granting such other and further relief as the Court deems equitable and appropriate.

Respectfully submitted,

s/ Stephen A. Kolodziej____

Stephen A. Kolodziej
Brenner, Ford, Monroe & Scott, Ltd.
33 North Dearborn Street, Suite 300
Chicago, Illinois 60602
(312) 781-1970
Fax: (312) 781-9202
skolodziej@brennerlawfirm.com

Attorney for Plaintiff Shawn Gowder

Case: 1:11-cv-01304 Document #: 26 Filed: 06/21/11 Page 7 of 7 PageID #:471

mailto:skolodziej@brennerlawfirm.com


IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTIRICT OF ILLINOIS

EASTERN DIVISION

SHAWN GOWDER, )
)

Plaintiff, )
)

v. )
) No. 11-cv-1304

CITY OF CHICAGO, a municipal corporation, )
the CITY OF CHICAGO DEPARTMENT OF ) Judge Der-Yeghiayan
ADMINISTRATIVE HEARINGS, MUNICIPAL )
HEARINGS DIVISION, SCOTT V. BRUNER, )
Director of the City of Chicago Department of )
Administrative Hearings, the CITY OF CHICAGO )
DEPARTMENT OF POLICE, and JODY P. WEIS, )
Superintendent of the City of Chicago Department )
of Police, )

)
Defendants. )

APPENDIX OF EXHIBITS TO
PLAINTIFF’S MOTION FOR JUDGMENT ON THE PLEADINGS

1. Plaintiff’s Amended Complaint, with Exhibits

2. Defendants’, City of Chicago, Scott V. Bruner, CPD, and Jody Weis, Answer
to Complaint

3. Defendant City of Chicago Department of Administrative Hearings’ Answer
to Complaint, with Certified Record of Proceedings
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