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INTRODUCTION

    This Court’s June 1, 2012 Opinion is a Declaratory Judgment, in that

it resolved the actual controversy at issue in this case and sets forth the

rights and legal relations of the parties.  A Declaratory Judgment may

also include an award of damages after reasonable notice and a

hearing.  28 U.S.C. §§ 2201(a), 2202.

     Declaratory Relief is a remedy contemplated by 42 U.S.C. § 1983,

1988 and was specifically requested by Plaintiff-Appellants in their

Third Amended Complaint.  Therefore Plaintiff-Appellants are entitled

to a determination that they are the prevailing party, and the

consideration by this Court of an award of reasonable attorney’s fees

and costs as a matter of law under 42 U.S.C. §§ 1983, 1988. 

    As this Court’s June 1, 2012 Opinion affirmed the dismissal of all

causes of action in this case, on grounds different than those made by

the District Court, it left no currently viable causes of action to recover

damages and lost profits.  Therefor Plaintiff-Appellants hereby seek

sanctions in lieu of damages for twelve years of apparently unnecessary

litigation, given the Defendant-Appellees “sweeping concession – made

at oral argument before the en banc court.” 
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MOTION FOR DETERMINATION OF DAMAGES 

UNDER 28 U.S.C. § 2202

     While 28 U.S.C. §§ 2201, 2202 do not – in and of themselves – create

a federal cause of action, they are often employed in conjunction with

42 U.S.C. § 1983 Civil Rights Suits when state/local legislation with

criminal sanctions threaten fundamental rights.  Steffel v. Thompson,

415 U.S. 452 (1973). 

     The Alameda Ordinance in question made it a misdemeanor to

possesses firearms or ammunition at the County’s Fairgrounds.

[Alameda Ord. 9.12.12(b)]

     Plaintiff-Appellants specifically sough Declaratory Relief under 28

U.S.C. § 2201, 2202 in the Third Amended Complaint. [See: ER, Vol. II

of IV, Tab 6: page 0284 (caption); pg. 0286 ¶ 14; pg. 0294 ¶¶ 51, 52, 53;

pg. 0322 (prayer) ¶ D.]

     The opening gambit in this 12 year case was Plaintiff-Appellants’

request for a preliminary injunction to maintain the status quo in order

to mitigate the damages that the County’s ban on firearms would have

as it was applied against the Nordyke’s gun shows.  Prior to, and

during the initial stages of the litigation, plaintiffs’ counsel sent several
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letters to County Counsel asking to maintain the status quo and/or

seeking an exception to the ordinance for gun shows.  None of these

letters were answered by County Counsel.  The County admitted that

County Counsel was the only government official authorized to

interpret the ordinance and that the Fairground’s Manager did not

have the power to grant exceptions to the ordinance.  The County also

admitted that County Counsel’s interpretation of the ordinance

precluded the display of firearms and ammunition on County property

at any [sic] gun show the Nordyke’s wanted to hold at the Fairgrounds. 

[See: ER, Vol. III of IV, Tab 12, (Joint Statement of Undisputed Facts)

¶¶ 12, 14, 15, 18, 21, 27, 80, 88, 89 and 90] 

     The Plaintiff-Appellants lost that initial round of litigation and no

gun shows have taken place at the Alameda County Fairgrounds since

Fall of 1999. 

     Then this Court’s Opinion filed on June 1, 2012 made a finding that

the County changed its interpretation of the ordinance to permit gun

shows under an exception to the ordinance, with the singular

requirement that all firearms be tethered to the display tables. 

Nordyke v. King, 2012 U.S. App. LEXIS 11076. 
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     It is undisputed that the Defendant-Appellees never filed or served a

FRCP 68 Offer of Judgment in the District Court offering this

compromise.  Nor is an Offer of Judgment a remedy available to

plaintiffs under that rule, even though the Nordykes made several

overtures in their pleadings and briefs indicating that they would be

open to reasonable, supplemental regulations by the County of their

gun shows.  See Declaration of Donald Kilmer, ¶ 12 and ER, Tab 6

(Third Amended Complaint), pg. 0294, ¶¶ 52, 53. 

     It is also undisputed that Appellees’ counsel failed to bring to this

Court's attention, "without delay, facts that may raise a question of

mootness."  Indeed, failure to inform the court of circumstances

indicating mootness may be sanctionable.  Arizonans for Official

English v. Arizona, 520 U.S. 43, 68, 117 S.Ct. 1055, 1069, fn. 23 (1997)

(emphasis in original; internal quotes omitted);  In re Cellular 101, Inc.,

539 F.3d 1150, 1154 (9th Cir. 2008) – failure to disclose settlement that

may have mooted appeal precluded party from raising settlement and

release as affirmative defense in later proceedings;  Seven Words LLC

v. Network Solutions, 260 F.3d 1089, 1094 (9th Cir. 2001). 

     Nor can the Defendant-Appellees claim that they voluntarily
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changed their behavior under the doctrine articulated in Buckhannon

Bd. & Care Homes, Inc. v West Va. Dept. of Health & Human Resources

(2001) 532 U.S. 598.  They forfeited that standing when the court

ordered mediation failed to produce a voluntary settlement between the

parties. 

     Instead, this Court was required to issue a Declaratory Judgment

giving Plaintiff-Appellants a judicially enforceable right to “hold the

County to its [new] interpretation of the ordinance.”  A right that is

now enforceable in a new challenge should the County add new

requirements or enforce the ordinance unequally. Nordyke v. King,

2012 U.S. App. LEXIS 11076. 

     This Circuit’s law permits a plaintiff to be designated a prevailing

party when they obtain a judicially enforceable right, even if the case

resulted in a dismissal, as long as the plaintiff obtained relief that

materially altered the relationship between the parties.  Barrios v.

California Interscholastic Fed’n (9  Cir. 2002) 277 F.3d 1128. th

Furthermore, even if the court’s final order incorporated a settlement

that included the relief sough in the lawsuit, plaintiffs can qualify as

prevailing party.  Labotest, Inc. v. Bonta (9  Cir. 2002) 297 F.3d 892. th
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     Plaintiff-Appellants were damaged by the County’s actions and their

delay in offering a reasonable regulations that would not impinge on

the rights asserted in this lawsuit.  See Declaration of Donald Kilmer, ¶

15(a) – 15(g). 

     Plaintiff-Appellants hereby request a finding that they are the

prevailing party, having obtained a favorable Declaratory Judgment. 

Furthermore, Plaintiff-Appellants hereby request a hearing to

determine damages and/or other appropriate relief pursuant to 28

U.S.C. §§ 2201, 2202. 

MOTION FOR ATTORNEY FEES AND COSTS

     For the reasons set forth above, Plaintiff-Appellants, as the

prevailing party on an equitable remedy requested in their original

complaint, are entitled to recover their reasonable attorney fees and

costs pursuant to 42 U.S.C. § 1983, 1988 and 28 U.S.C. § 2201. 

     “The purpose of 42 U.S.C. § 1988 is to ensure effective access to the

judicial process for persons with civil rights grievances. Accordingly, a

prevailing plaintiff should ordinarily recover an attorney’s fee unless

special circumstances would render such an award unjust.” Hensley v.
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Eckerhart, 461 U.S. 424, 429 (1983) (citations and internal quotation

marks omitted).  Even in civil rights cases where monetary relief is

available, such relief does not reflect the litigation’s full value.  “Unlike

most private tort litigants, a civil rights plaintiff seeks to vindicate

important civil and constitutional rights that cannot be valued solely in

monetary terms.” Blanchard v. Bergeron, 489 U.S. 87, 96 (1989)

(citation omitted).  

     “The initial estimate of a reasonable attorney's fee is properly

calculated by multiplying the number of hours reasonably expended on

the litigation times a reasonable hourly rate. Adjustments to that fee

then may be made as necessary in the particular case.”  Blum v.

Stenson, 465 U.S. 886, 888 (1984) (citation omitted). 

     “[A] fee applicant’s burden in establishing a reasonable hourly rate

entails a showing of at least three elements: the attorneys’ billing

practices; the attorneys’ skill, experience, and reputation; and the

prevailing market rates in the relevant community.” Covington v.

District of Columbia, 57 F.3d 1101, 1107 (D.C. Cir. 1995).

     The concurrently filed DECLARATION OF DONALD KILMER

IN SUPPORT OF MOTION FOR DETERMINATION OF
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DAMAGES; MOTION FOR ATTORNEY FEES AND COSTS;

MOTION FOR SANCTIONS AGAINST APPELLEES, and the 

DECLARATION OF DON B. KATES IN SUPPORT OF MOTION

FOR DETERMINATION OF DAMAGES; MOTION FOR

ATTORNEY FEES AND COSTS; MOTION FOR SANCTIONS

AGAINST APPELLEES set forth the factual basis for the time and

effort spent by the attorneys for Plaintiff-Appellants to reinstate their

right to hold gun shows at the Alameda County Fairgrounds.

     Counsel are entitled to an award of fees under either their actual

hourly rate, or under the Laffey Matrix for determination of reasonable

fees as set forth in their respective declarations. 

     Plaintiff-Appellants hereby also requests that the Court vacate the

Order entered on June 15, 2012 (DktEntry #271) denying Appellants’

Bill of Costs, and instead enter a new order that Appellants are the

prevailing party and entitled to their costs as set forth the concurrently

filed Declaration of Donald Kilmer. 

MOTION FOR SANCTIONS AGAINST APPELLEES

     This Court’s June 1, 2012 Opinion notes that the matter resolved,
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without the necessity of further litigation, only after the County’s

concession.  Unfortunately, this concession came about after 12 long

years of litigation.  As noted above, Defendant-Appellees never availed

themselves of any procedural rules for terminating the litigation by

way of settlement (e.g., FRCP 68 Offer of Judgment).  The Defendant-

Appellees failed to give appropriate notice that they had materially

altered the interpretation of their ordinance in a way that might

terminate the litigation in this matter. Arizonans for Official English v.

Arizona, 520 U.S. 43, 68, 117 S.Ct. 1055, 1069, fn. 23 (1997);  In re

Cellular 101, Inc., 539 F.3d 1150, 1154 (9th Cir. 2008). 

     The Plaintiff-Appellants on the other hand, even without the ability

to make FRCP 68 Offers, laced their pleadings and briefs with

references and concrete examples of ways that they would invite the

County to tender reasonable, supplemental regulations (in addition to

the federal and state laws that the County concedes we obeyed) so that

they could continue their gun shows. See Declaration of Donald Kilmer,

¶ 12 and ER, Tab 6 (Third Amended Complaint), pg. 0294, ¶¶ 52, 53. 

     Yet, here we are, 12 years later with (more than) significant

expenditure of attorney time, effort and costs, and crippling damages to
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a family run business.  Unfortunately, FRAP 38 sanctions/damages are

unavailable to Appellants.   In re Kelly (9  Cir. 1988) 841 F2d 908;th

Reynolds v Roberts (11  Cir. 2000) 207 F3d 1288, reh, en banc, den (11th th

Cir. 2000) 244 F3d 143 and cert den, motion gr (2001) 533 US 941, 121

S Ct 2576, 150 L Ed 2d 739.

     Therefore Plaintiff-Appellants seek to recover damages, attorney

fees and costs under any of three alternate sanctions theories: 

A. 28 USCA § 1912:  The court may impose sanctions against a

party, its counsel or both where a judgment is affirmed.

Additionally, the court, in its discretion, "may adjudge to the

prevailing party just damages for his delay, and single or

double costs."  28 USCA § 1912 (emphasis added); FRAP

Rule 46, Cir. Adv. Comm. Note to Rule 46-2(2). 

B. 28 USCA § 1927:  Any attorney "who so multiplies the

proceedings in any case unreasonably and vexatiously may

be required by the court to satisfy personally the excess costs,

expenses, and attorneys' fees reasonably incurred because of

such conduct."  28 USCA § 1927 (emphasis added); FRAP

Rule 46, Cir. Adv. Comm. Note to Rule 46-2(3). 
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C.  Federal courts have inherent power to impose sanctions for

"bad faith" conduct in litigation or for "willful disobedience"

of a court order against the party, its counsel or the person

or entity who controls the litigation and who is responsible

for the abusive conduct.  Chambers v. NASCO, Inc., 501 U.S.

32, 45-46, 111 S.Ct. 2123, 2133 (1991); FRAP Rule 46, Cir.

Adv. Comm. Note to Rule 46-2(8). 

CONCLUSION

     Plaintiff-Appellants are the prevailing party on their Declaratory

Relief – Civil Rights claims as they now have a judicially enforceable

right to “hold the County to its [new] interpretation of the ordinance.”  A

right that is now enforceable in a new challenge should the County add

new requirements or enforce the ordinance unequally. Nordyke v. King,

2012 U.S. App. LEXIS 11076. 

     This Court can – and should – order a hearing to determine the

Plaintiff-Appellants’ damages in accordance with 28 U.S.C. § 2201,

2202.   Furthermore, as a prevailing party on their declaratory relief

claims, the Court can – and should – award reasonable attorney fees
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and costs in the amounts set forth in counsel’s declarations. 

     In the alternative, the Court should award Plaintiff-Appellants their

damages, fees and costs set forth in the accompanying declarations for

Appellees’ sanctionable conduct that resulted in unnecessarily

prolonging this litigation. 

Respectfully Submitted on June 22, 2012, 

    /s/ Donald Kilmer                    

Donald Kilmer, Attorney for Appellants. 
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CERTIFICATE OF SERVICE

On June 22, 2012, I served the foregoing MOTION FOR

DETERMINATION OF DAMAGES UNDER 28 U.S.C. § 2202; 

MOTION FOR ATTORNEY FEES AND COSTS; MOTION FOR

SANCTIONS AGAINST APPELLEES by electronically filing it with

the Court’s ECF/CM system, which generated a Notice of Filing and

effects service upon counsel for all parties in the case. [By agreement,

hard-copy service of County Counsel Richard Winnie has been

previously waived by T. Peter Peirce, Attorney of Record for Appellees.] 

I declare under penalty of perjury that the foregoing is true and

correct.

Executed this June 22, 2012,

/s/ Donald Kilmer                        

Attorney of Record for Appellants
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DECLARATION OF DONALD KILMER

I, Donald Kilmer, declare the following based on my own personal

knowledge and a diligent review of the records kept at my firm in the

normal course of business. 

1. I earned by Bachelor of Arts Degree (with distinction) from San

Jose State University in 1991.  I earned my Juris Doctor degree

from Lincoln Law School of San Jose in 1995.  I am a member in

good standing of the California State Bar Association.  I am

admitted to practice in the Northern and Eastern Districts of

California and the Ninth Circuit Court of Appeals.

2. I have been a sole practitioner since being licensed to practice

law.  My firm represents clients in civil and criminal matters in

both the state and federal courts in California.  I have also been a

faculty member at Lincoln Law School of San Jose since 2001 

where I currently teach an elective in Constitutional

Adjudication. 

3. I have published articles in the San Francisco Daily Journal on

firearm policy.  I have co-authored an article published in the

Lincoln Law Review.
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4. My initial agreement with my clients was for representation at a

reduced hourly rate due to my clients’ limited financial resources

and my commitment to protecting gun shows as an important

cultural component of the fundamental “right to keep and bear

arms.”   However, by January of 2000 my clients could no longer

afford even the reduced hourly rate.  At that point the case

became a 100% contingency case, with the expectation that

recovery of fees/costs would come from the Defendants if/when the

plaintiffs secured a judicially enforceable right to hold gun shows

at the Alameda County Fairground.

5. Furthermore, I could not have justified the expenditure of time,

money and effort in this case without the prospect of recovering

fees and costs from the government Defendants in this case under

42 U.S.C. §§ 1983, 1988. 

6. The case generated significant public interest and caused this

court to grant permission for C-Span video coverage of the oral

arguments, and twice to grant rehearings en banc – presumably

because the case was one of exceptional importance. 

7. Although perhaps (now) deserving of only a footnote in the history
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Case: 07-15763     06/22/2012     ID: 8225324     DktEntry: 273-2     Page: 3 of 16 (17 of 191)



of Second Amendment jurisprudence, this case was the first in the

nation to incorporate the Second Amendment as against state

action through the Fourteenth Amendment’s “due process” clause.

Nordyke v. King, 563 F.3d 439 (9  Cir. 2009), vacated, 611 F.3dth

1015 (9  Cir. 2010)(en banc).  This was exactly the same resultth

achieved in McDonald v. City of Chicago, 130 S.Ct. 3020 (2010). 

8. The history of the case for understanding the context of attorney

hours spent litigating the matter are: 

a. Nordyke v. King, 229 F.3d 1266 (9  Cir. 2000)(Nordyke I )th

which was an appeal from a denial of a request for

preliminary injunction seeking to maintain the status quo

with respect to the Plaintiffs’ historically law-abiding gun

shows at the Alameda County Fairgrounds.  This opinion

certified a question of state law (preemption) to the

California Supreme Court. 

b. Nordyke v. King, 44 P.3d 133 (Cal. 2002)(Nordyke II ) was

the opinion from the California Supreme Court.  It

somewhat modified the question presented by the Ninth

Circuit panel, but never-the-less found that ordinance an
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appropriate regulation of county property vis-á-vis gun

shows and therefore not preempted, while still suggesting

that it might be preempted in another context.  The dissent

pointed out that the California Supreme Court’s analysis

failed to address the impact the ordinance may have on

fundamental rights. 

c. Nordyke v. King, 319 F.3d 1185 (9  Cir. 2003)(Nordyke III )th

was the panel opinion that disposed of plaintiffs’ remaining

constitutional claims in their request for a preliminary

injunction. This included un-plead Second Amendment

claims that had been raised sua sponte by the trial court.

The Court of Appeals granted permission for the parties to

address these Second Amendment issues in supplemental

briefing. 

d. Next there was a petition for rehearing and rehearing en

banc that generated vigorous dissents and suggesting that

the case warranted further review. Nordyke v. King, 364

F.3d 1025 (9  Cir. 2004)(Nordyke III(a) ). Appellants thenth

sought a writ of certiorari in the United States Supreme
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Court.  The petition was denied on October 4, 2004. 

Nordyke v. King, 543 U.S. 820 (2004) (Nordyke III(b) ).

e. The case was then re-docketed in the trial court and

proceeded to judgment by way of Defendants’ motion for

summary judgment.  This generated a new round of appeals.

f. Nordyke v. King, 563 F.3d 439 (9  Cir. 2009)(Nordyke IV )th

vacated, 611 F.3d 1015 (9  Cir. 2010)(en banc), made newth

law and found that the Second Amendment was enforceable

against state action via the Fourteenth Amendment “due

process” clause.  Shortly after that, the opinion was vacated

and the case was docketed for en banc rehearing pursuant to

sua sponte order from this Court. 

g. Nordyke v. King, 644 F.3d 776 (9  Cir. 2011)(Nordyke V )th

was the opinion issued by the original 3-judge panel after

that the first en banc panel ordered a disposition in light of

McDonald v. City of Chicago, 130 S.Ct. 3020 (2010).  

h. Next the Appellants petitioned for rehearing and/or

rehearing en banc which was granted on November 28,

2011.  Nordyke v. King, 664 F.3d 774 (9  Cir. 2011). th
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i. The second round of en banc hearings resulted in this

Court’s June 1, 2012 Opinion filed at 2012 U.S. App. LEXIS

11076. 

9. Prior to, and during the beginning stages of this litigation,

Plaintiffs sent at least three (3) letters to Alameda County

Counsel seeking to maintain the status quo – i.e., keep the gun

shows running to mitigate any damages and seek guidance as to

whether the gun shows might qualify for an exception to the

ordinance. None of those letters were answered.  When the

ordinance was passed and the Board of Supervisors held their

press conference, they specifically stated that the new law was for

the purpose of banning gun shows from the fairgrounds. 

10. During the trial court proceedings, the County admitted,

conclusively, that County Counsel was the only government

official authorized to interpret the ordinance.  Still, the only

written interpretation of the ordinance vis-á-vis gun shows is

County Counsel’s letter of August 23, 1999 to the Alameda

County Fairgrounds Manager stating that neither guns or

ammunition could be displayed during [sic] gun shows at the
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Fairgrounds.  This is the interpretation of the ordinance that the

plaintiffs, the trial court, the three-judge panels of the Ninth

Circuit, the California Supreme Court and two (2) En Banc Panels

of the Ninth Circuit relied upon for litigating whether this local

ordinance impinged on any fundamental rights.

11. The Court’s most recent opinion suggests that the County may

have made its concessions as early as 2009 before the original

three-judge panel.  But if that is the case, then this Court twice

(once sua sponte and once by petition) granted en banc review to a

case that needed only the summary disposition it reached in the

June 1, 2012 Opinion. The likelier proposition, since the County

objectively failed to file any notices or motions alerting the Court

(or the Appellants) that they had materially changed the

interpretation of their ordinance, is the one proffered by Judge

O’Scannlain – who was one of three judges presiding over this

case since 2000.  The County’s concession came in March of 2012

at oral argument before the second en banc panel. 

12. Some additional facts that show Appellants were ready, willing

and able to comply with reasonable regulations that did not

-7-

Case: 07-15763     06/22/2012     ID: 8225324     DktEntry: 273-2     Page: 8 of 16 (22 of 191)



seriously impinge their rights to hold gun shows can be found at: 

a. PLAINTIFF-APPELLANTS’ FRAP 35(a) BRIEF (DktEntry

88-1) filed on June 8, 2009 at page 7 of 15 (page 13 of the

PDF copy) wherein plaintiffs suggest ways in which

supplemental regulations by the County would not violate

any rights of the gun show plaintiffs. 

b. Even the idea of “tethered guns” does not originate from the

County.  Excerpt of Record Vol. IV of IV, Tab 20, pages 0694,

0695 and 0707 shows pictures of handguns that have

electronic (alarmed) and steel cables running through the

trigger guards to prevent theft.  These pictures of ‘tethered

guns” were part of a summary judgment exhibit submitted

by the plaintiffs to the trial court in September of 2006. 

13. All of the litigation in this twelve-year case was necessary and

sufficient to bring about the vindication of my clients’ rights to

hold their gun show at the Alameda County Fairgrounds in a way

that did not significantly impact the law-abiding and historic way

in which gun shows have taken place at that venue for decades. 

14. I have discussed the issue of damages with my clients and the fact
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that this issue is normally resolved by a trial court, with or

without a jury.  We recognize that this Court’s June 1, 2012

Opinion affirming the District Court’s order/judge deprives the

Plaintiff-Appellants of a compensatory theory of recovery under

our original claims and leaves us presently with only a theory of

sanctions in lieu of damages. 

15. Because of the short deadlines for making the motions for

sanctions, my clients and I can only estimate some of the lost

profits and damages incurred to date.  I have authorization to

accept the following sums on their behalf, unless the court

remands the damage/sanctions issue to the trial court for a

factual determination: 

a. The Nordykes typically turned a profit of approximately

$10,000.00 per show.  They typically conducted 5 shows per

year at the Alameda County Fairgrounds.  For the twelve

years they have been shut out of the Fairgrounds their lost

profits would total $600,000.00 without pre-judgment

interest. 

b. The Nordykes have had to endure bankruptcy, emotional
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distress and impairment of their health from the stress of

this case and would seek $100,000.00 in general damages. 

c. The Nordykes will have to conduct an advertising campaign

to alert the general public that the gun shows will be

resuming at the Alameda County Fairgrounds.  They would

seek $100,000.00 in special damages to conduct such an ad

campaign in order to place them back in the position they

were before the County instituted its gun show ban. 

d. Virgil McVicker, president of the Madison Society, regularly

engaged in fund raising at the Nordyke’s gun shows at the

Alameda County Fairgrounds.  Plaintiff McVicker estimates

that his organization lost approximately $25,000.00 in fund

raising opportunities. 

e. Roger Baker is a firearms dealer, selling unique and antique

firearms at the Nordyke’s gun shows.  He estimates that he

lost approximately $25,000.00 in profits over the 12 years

that gun shows have been banned from the Alameda County

Fairgrounds. 

f. Mike Fournier was also a firearms dealer, he sold new and
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used guns at the Nordyke’s gun shows.  He estimates that

he lost approximately $25,000.00 in profits over the 12 years

that gun shows have been banned from the Alameda County

Fairgrounds. 

g. The remaining nine (9) plaintiffs would each seek $1,000.00

a piece in nominal damages/sanctions. 

16. The time that I reasonably spent to reinstate gun shows at the

Alameda County Fairgrounds is 2,660.11 hours.  Broken down as

follows: 

a. Attachment #1 is a series of QuickBook invoices

(Memorandum of Fees/Costs) with time slip memoranda

attached showing actual time spent and the tasks

performed.  The dates on the invoices run from August 1999

to February 1, 2002.  Total attorney time: 481.00 hrs. 

b. Attachment #2 is a series of QuickBook (Memorandum of

Fees/Costs) invoices with the time/task entries directly on

the invoice.  The dates on the invoices run from March 15,

2002 to February 15, 2005.  Total attorney time: 555.00 hrs. 

c. Attachment #3 is a cumulative statement produce by my
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vendor InterBill showing time/task entries for the period

Feb. 24, 2005 to June 16, 2012.  Total time: 1624.11 hrs. 

17. The Costs necessary to litigate this case are $20,566.99 and are

set out in: 

a. Attachment #4 is a spreadsheet showing costs incurred from

the period August 1999 to February 2005. Costs: $10,332.89.

b. Attachment #5 is the Bill of Costs that was filed with the

Court on June 14, 2012 for the period 2007 to June 2012. 

Costs incurred: $10,234.10. 

18. My currently hourly rate for clients is $360.00 per hour.  

19. The Laffey Matrix rates for the Washington, D.C., area (which is

approximately equivalent to San Francisco) is set forth in the

following table, last viewed on June 21, 2012 at

http://www.laffeymatrix.com/see.html: 

Years Out of Law School 

Year
Adjustment

Factor*
Paralegal/
Law Clerk 1-3 4-7 8-10 11-19 20 +

6/01/11-
5/31/12 1.0352 $166 $305 $374 $540 $609 $734

6/01/10-
5/31/11 1.0337 $161 $294 $361 $522 $589 $709

6/01/09-
5/31/10 1.0220 $155 $285 $349 $505 $569 $686
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6/01/08-
5/31/09 1.0399 $152 $279 $342 $494 $557 $671

6/01/07-
5/31/08 1.0516 $146 $268 $329 $475 $536 $645

6/01/06-
5/31/07 1.0256 $139 $255 $313 $452 $509 $614

6/1/05-
5/31/06 1.0427 $136 $249 $305 $441 $497 $598

6/1/04-
5/31/05 1.0455 $130 $239 $293 $423 $476 $574

6/1/03-
6/1/04 1.0507 $124 $228 $280 $405 $456 $549

6/1/02-
5/31/03 1.0727 $118 $217 $267 $385 $434 $522

6/1/01-
5/31/02 1.0407 $110 $203 $249 $359 $404 $487

6/1/00-
5/31/01 1.0529 $106 $195 $239 $345 $388 $468

6/1/99-
5/31/00 1.0491 $101 $185 $227 $328 $369 $444

6/1/98-
5/31/99 1.0439 $96 $176 $216 $312 $352 $424

6/1/97-
5/31/98 1.0419 $92 $169 $207 $299 $337 $406

6/1/96-
5/31/97 1.0396 $88 $162 $198 $287 $323 $389

6/1/95-
5/31/96 1.032 $85 $155 $191 $276 $311 $375

6/1/94-
5/31/95 1.0237 $82 $151 $185 $267 $301 $363

* The Adjustment Factor refers to the nation-wide Legal Services Component of
the Consumer Price Index produced by the Bureau of Labor Statistics of the
United States Department of Labor.
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20. I have been practicing law since January 1, 1996, therefore I fall

into the 11-19 year category of the Laffey Matrix at a rate of

$609.00 per hour. 

a. Total fee request at $360.00 x 2660.11 = $957,639.60. 

b. Total fee request at $609.00 x 2660.11 = $1,620,006.90.  

21. With respect to my request for sanctions against the County of

Alameda, I sent an email to opposing counsel on June 4, 2012

requesting that we “meet and confer” on this issue.  On June 13,

2012 I received a response that the County would not consider

such a request.  With the time for the Mandate to issue drawing

near, I cannot reasonably be expected to engage in further ADR

discussions with the Defendant-Appellees. 

I declare under penalty of perjury, under the laws of California and the

United States that the foregoing is true and correct and that this

declaration was executed in San Jose, California on June 22, 2012. 

Respectfully Submitted, 

    /s/ Donald Kilmer                       

Donald Kilmer, Attorney for Appellants. 
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CERTIFICATE OF SERVICE

On June 22, 2012, I served the foregoing DECLARATION OF

DONALD KILMER IN SUPPORT OF MOTION FOR

ATTORNEY’S FEES AND COSTS or in the alternative

SANCTIONS AGAINST APPELLEE by electronically filing it with

the Court’s ECF/CM system, which generated a Notice of Filing and

effects service upon counsel for all parties in the case. [By agreement,

hard-copy service of County Counsel Richard Winnie has been

previously waived by T. Peter Peirce, Attorney of Record for Appellees.] 

I declare under penalty of perjury that the foregoing is true and

correct.

Executed this June 22, 2012,

/s/ Donald Kilmer                        

Attorney of Record for Appellants
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No. 07 – 15763    [DC# CV 99-4389-MJJ]

IN THE 
UNITED STATES COURT OF APPEALS

FOR THE NINTH CIRCUIT

RUSSELL ALLEN NORDYKE; et al.,
Plaintiffs - Appellants, 

vs.

MARY V. KING; et al.,
Defendants - Appellees.

APPEAL FROM THE 
UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

DECLARATION OF DON B. KATES
IN SUPPORT OF MOTION FOR ATTORNEY’S FEES

AND COSTS, MOTION FOR DAMAGES UNDER 28 U.S.C. § 2202,
AND/OR SANCTIONS AGAINST APPELLEES

Donald E. J. Kilmer, Jr.*
Law Offices of Donald Kilmer
1645 Willow Street, Suite 150
San Jose, California 95125
Vc: 408/264-8489    Fx: 408/264-8487
E-Mail: Don@DKLawOffice.com 

Counsel for Plaintiff - Appellants

Don B. Kates
Attorney at Law
22608 N.E. 269  Avenueth

Battleground, Washington 98604
Vc: 360/666-2688   Fx: 360/666-3303
E-Mail: DonKates@earthlink.net 

Co-Counsel for Plaintiff - Appellants

*Counsel of Record
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DECLARATION OF DON B. KATES

I, Don B. Kates, declare the following based on my own personal

knowledge and a diligent review of the records I keep in the normal

course of business. 

1. Since 1966 I have been a member in good standing of the

California Bar.

2. While Donald Kilmer has always been the principal attorney on

the Nordyke case, I have assisted him therein. 

3. I cannot now account for my time on this case because my

accountant, my wife Valerie Klein, is currently on vacation on the

East Coast.

4. I can, however, account for part of my work on the case: 45.7

hours which were done for the firm of Chuck Michel and billed to

the National Rifle Association at the rate of $150.00 per hour. 

5. My usual hourly rate for my time is $400.00 per hour based on the

following: 

a. I have practiced in the area of constitutional law since 1966.

b. I have specialized in constitutional cases involving firearms

since approximately1980. 

-1-

Case: 07-15763     06/22/2012     ID: 8225324     DktEntry: 273-8     Page: 2 of 7 (186 of 191)



c. Firearm cases in which I have acted as counsel include:

District of Columbia v. Heller, 554 US 570, 128 [consultant

to plaintiffs' counsel in the D.C. circuit court case; directed

the NRA's amicus brif efforts in the Supreme Court], Doe v.

City & County of San Francisco (1982) 136 Cal.App. 3d 509,

186 Cal.Rptr. 380, Fiscal, et al. v. City and County of San

Francisco, et al. (2008) 158 Cal.App.4th 895, California Rifle

& Pistol Assn. v. City of West Hollywood (1998) 66

Cal.App.4th 1302, 78 Cal.Rptr.2d 591, Fresno Rifle & Pistol

Club, Inc. v. Van De Kamp, 965 F.2d 723 (9th Cir. 1992)

[amicus brief]. 

d. I have written extensively in the area including the

following: 

i. RESTRICTING HANDGUNS (1979); 

ii. Firearms Regulation Issue of LAW & POLICY Q. (v. 5,

# 3, 1983);

iii. FIREARMS AND VIOLENCE: ISSUES OF

REGULATION (1983); 

iv. Firearms Regulation Issue of LAW &

-2-
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CONTEMPORARY PROBLEMS (v. 49 # 1, 1986); 

v. THE GREAT AMERICAN GUN DEBATE: ESSAYS

ON FIREARMS AND VIOLENCE (Pacific Research,

1997); 

vi. ARMED: NEW PERSPECTIVES ON GUN CONTROL

(Prometheus, 2001);

vii. "Local Gun Bans in California: A Futile Exercise," 41

USF Law Review 333 (2007); 

viii. "Would Banning Firearms Reduce Murder and

Suicide?: A Review of International and Some

Domestic Evidence" 30 HARVARD JOURNAL OF

LAW & PUBLIC POLICY (2007);

ix. "A Modern Historiography of the Second Amendment,"

56 U.C.L.A. L. Rev. 1211 (2009);

x. "Second Amendment Limitations and Criminological

Considerations," 60 Hastings Law Journal 1339 (2009);

xi. "The Right to Arms, the Criminology of Guns, 2010

Cardozo L. Rev. de novo 86; 

xii. A forthcoming article in the Journal of Urban Law.
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6. The Laffey Matrix rates for the Washington, D.C., area (which is

approximately equivalent to San Francisco) is set forth in the

following table, last viewed on June 21, 2012 at

http://www.laffeymatrix.com/see.html: 

Years Out of Law School 

Year
Adjustment

Factor*
Paralegal/
Law Clerk 1-3 4-7 8-10 11-19 20 +

6/01/11-
5/31/12 1.0352 $166 $305 $374 $540 $609 $734

6/01/10-
5/31/11 1.0337 $161 $294 $361 $522 $589 $709

6/01/09-
5/31/10 1.0220 $155 $285 $349 $505 $569 $686

6/01/08-
5/31/09 1.0399 $152 $279 $342 $494 $557 $671

6/01/07-
5/31/08 1.0516 $146 $268 $329 $475 $536 $645

6/01/06-
5/31/07 1.0256 $139 $255 $313 $452 $509 $614

6/1/05-
5/31/06 1.0427 $136 $249 $305 $441 $497 $598

6/1/04-
5/31/05 1.0455 $130 $239 $293 $423 $476 $574

6/1/03-
6/1/04 1.0507 $124 $228 $280 $405 $456 $549

6/1/02-
5/31/03 1.0727 $118 $217 $267 $385 $434 $522

6/1/01-
5/31/02 1.0407 $110 $203 $249 $359 $404 $487

6/1/00-
5/31/01 1.0529 $106 $195 $239 $345 $388 $468
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6/1/99-
5/31/00 1.0491 $101 $185 $227 $328 $369 $444

6/1/98-
5/31/99 1.0439 $96 $176 $216 $312 $352 $424

6/1/97-
5/31/98 1.0419 $92 $169 $207 $299 $337 $406

6/1/96-
5/31/97 1.0396 $88 $162 $198 $287 $323 $389

6/1/95-
5/31/96 1.032 $85 $155 $191 $276 $311 $375

6/1/94-
5/31/95 1.0237 $82 $151 $185 $267 $301 $363

* The Adjustment Factor refers to the nation-wide Legal Services Component of
the Consumer Price Index produced by the Bureau of Labor Statistics of the
United States Department of Labor.

7. I have been practicing law since 1966, therefore I fall into the 20+

year category of the Laffey Matrix at a rate of $734.00 per hour. 

a. Total fee request at $400.00 x 45.7 = $ 18,280.00

b. Total fee request at $734.00 x 45.7 = $ 33,543.80 

I declare under penalty of perjury, under the laws of Washington and

the United States that the foregoing is true and correct and that this

declaration was executed in Battleground, Washington on June 22,

2012.  Respectfully Submitted, 

    /s/ Don B. Kates                     

Don B. Kates, Attorney for Appellants. 
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CERTIFICATE OF SERVICE

On June 22, 2012, I served the foregoing DECLARATION OF

DON B. KATES IN SUPPORT OF MOTION FOR ATTORNEY’S

FEES AND COSTS or in the alternative SANCTIONS AGAINST

APPELLEE by electronically filing it with the Court’s ECF/CM

system, which generated a Notice of Filing and effects service upon

counsel for all parties in the case. [By agreement, hard-copy service of

County Counsel Richard Winnie has been previously waived by T. Peter

Peirce, Attorney of Record for Appellees.] 

I declare under penalty of perjury that the foregoing is true and

correct.

Executed this June 22, 2012,

/s/ Donald Kilmer                        

Attorney of Record for Appellants
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