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UESTIONS PRESENTED

Do individuals have standing to litigate any rights under
the Second Amendment to the United States
Constitution? :

Can the individual rights guaranteed by the Second
Amendment to the United States Constitution be
enforced agamnst infringements by state and local
governments?

Does 2 county oxdinance prohibiting the possession of
firearos at gun shows held at 2 county falrgrounds, in
contexts that involve core political, educational and
. social speech, abnidge rights under the First Amendment
to the United States Constitution? -
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STA - SUANT T 4, & 29.6

All parties are set forth in the caption. .

T 8 TRADR SH,QES s the business name used by
RUSSELL and SALLIENQRDYKE to conductbusiness as g

show promoters throughout Northern and Central California.
The business is wholly owned by the Nordykes.

Petitioner VIRGI. McVICKER is president of the
MADISON SQCIETY, a Nevada Corporaton with its
registered place of business in Carson City, Nevada., The
Madison Society has chapters throughout California. The
society 13 a membership organization whose purpose is
preserving and protecting the legal and constitutional right to
keep and bear arms for its members and all responsible law-
abiding citizens, It is not a publicly traded cotpomtion.
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ON FOR

Petitioners respectfully petition for a writ of certiorarl to
review the judgment of the United States Conrt of Appeals for
the Ninth Circuit in this case.

0 ONS

The district court’'s order (per Jenkins, M.)) denying
petitioner’s motion for preliminary injunction is unpublizhed,
but is set forth in the Petitioners’ Appendix at page 46.

The court of appeals’ order certifying questions raised in
this case to the California Supreme Court Is published at 229
F3d 1266 (9th Cir. 2000). The order is set forth in the
Petiticners’ Appendix at page 74,

The answer to the certified guestion by the California
Supreme Court is published at 27 Cal.4th 875, 118 Cal Rptr2d
761 (Cal. 2002). The opindon is set forth in the Petitioners’
Appendix at 83.

The court of appeals’ opivion (per Alarcon, O’Seannlain
and Gould) is published at 319 F.3d 1185. The opinion is set -
forth in the Petitioners’ Appendix 1.

The orders denving rehearing and rehearing en banc are
published at 364 F.3d 1025 (9th Cir. 2004). The opinion is set
forth in the Petitioners’ Appendix at 22.

STATEMENT OF JURISDICTION

The court of appeals entered its opinion and order on
February 18, 2003, and denied rehearing and rehearing en banc
on April 5, 2004.- '

Petitioners invoke this Court’s jurisdiction under 28 U.5.C.
§ 1254(1).
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The First Amendmentto the Unjted States Constitution, the
Second Amendment to the United States Constitution, and the
Fourteenth Amendment to the United States Constitution are
implicaled by the facts and law of this case.

TEMENT OF CASE

Russell Nordyke and SallieNordyke (dba TS Trade Shows)
("Nordyke"} have been promoting gun shows at the Alameda
County Fairgrormds since 199 1. The Fairgrounds are located on
unincorporated county Jand in  the City of Pleasanton,
California. The various other plaintiffs and exhibitors attending
the shows include sellers of anmtique (pre-1898) firearms,
modern firearms, ammuniton, Old West memorabilia, and
outdoor clothing. In addition, the show hosts cducational
workshops, issue groups, and politcal erganizations.

Many activities at gun shows involve firearms being
exhibited not for sale, but integral to core non-commercial First
Amendment activities. Those activities include, but are not
limited to: (1) displays by historical reenactors, (2) firearms
used for safety instruction, {3) the exhibition of guns that are art
objects or collector items in an of themselves, without regard to
their status as weapons, and (4) the display of guns used in
raffles to raise funds for political action groups.

In August 1999, Alameda. County passed an ordinancs
making illegal the possession of firearms on County property.
"Every person who brings onto or possesses on county propezty
a fireanm, loaded or unloaded, or ammmunition for a firearm is
gnilty of a misdemeanor.” Alameda County Ordinance §
9.12.120(b). [Seo Petitioner’s Appendix at 94 (hereafter: Pet.
App.)] The court of appeals found: "The Ordinance would
forbid the presence of firearms at gun shows, such as Nordyke's,
held at the Fairgrounds. Practically, the Ordinance makes it
unlikely that a gun show could profitably be held there." [See:
Pet App. at 77; Neprdvke v. King, 229 F.3d 1266, 1268]
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The Califernia Supreme Court made a stronger finding:
"[Tlhe effect on the Nordykes of the Ordinance banning guns
on county property is to make gum shows on such property
virtually imgpossible." [See: Pet. App. at 86; Nordvke v. King,
27 Cal. 4th. 875, 882, 1138 Cal Rptr 24 761, 766 {Cal. 2002)]
[emphasis added]

Seeking to prevent the Ordinanee's enforcement, Nordyke
brought suit against the County m the United States Distrot
Court for the Northern District of California. Nordyke applied
for injunctive relief, The district judge treated the application as
one for a preliminary injunction and denied it Be noted that
under either test for a preliminary injunction, 2 litigant muzst at
least show a faix chance of success on the merits and ruled that
Nordyke had fajled to do so, Having concluded that Nordyke
had little chance of success on the merits, he did not reach. the
balance of the hardships deterrmination. Nordyke then filed a
timely interlociiory appeal in Cowrt of Appeals for the Ninth
Cirenit.

The appellate court certified Nordyke's preemption claim
to the California Supreme Court asking the following question:
"Does state law regulating the possession of firearms and gun
shows preempt & bpronicipal ordinence prohibiting gun
possession on county property?" [Ses Pet. App. at 76; Nordyke
v, King 229 F3d 2t 1267 (Sth Cir. 2000)]

The California Supreme Court granted certification and
"conclud{ed] that the municipal ordinance in question, insofar
as it concerns gun shows, is not preempted. Other aspects of
the ordinance may be partially preempted, but we need not
address these aspects in this case." The Califernia Supreme
Court went on to hold: "whether or not the Ordinance is
partially preempted, Alameda County has the aunthomty to
prohibit the operation of gum shows held on its property, and, at
least to thet extent, may ban possession of guns on its
property.” [SeePet App. 83, 89; Nordvhev King, 27 Cal. 4th
at 880, 833; 118 Cal. Rptr. 2d at 764, 768 (Cal. 2002)]
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Subsequent to the California Supreme Cowrt’s answer o
the cerfified question, the Ninth Circuit pane] hearing the case
instrzeted the parties to brief the effect of the holding of the
certified question on the remaining issues pending before that
panel. It was during this time period that the Nordykes sought.
permission to brief Second Amendment issues. :

Although not plead in the complaint, nor addressed in the
Nordykes® motion for preliminary injunction, the issue was
Fairly before the appellate court. The district court had dealt
with the Second Amendment issue sy sponte in the November
3, 1999 order denying the preliminary injumction. [See. Pet.
App. 62, 63]:

" An initial poim is that the Second
" Amendroent, unlike most other provisions ofthe

Bill of Rights, has mever been incorporated
agaimst the states. In the absence of
incorporaiion, the Second Amendment
constraints federal action, and not state action.
Presser v, Illinois, 116 .S, 252 (1886).
Therefore, the substantive protections afforded
by the Second Amendment are not relevant to
the Court’s review of stzie law, such as the
ordinance at issue here. While plaintiffs do not
assert a second amendment right to bear amms,
they could not, for individuals lack standing to
agsert Second amendment ¢laims. In Hickrnan v.
Block, 81 F.3d 98, 100-01 {9% Cir. 1996), cert.
dended, 519 U.S. 912 (1996), the Ninth Circuit
stated that “no ndividual has ever succeeded in
demonstrating such injury in federal court.” Id.
at 101. The cowrt explained that “becanse the
Second Amendment guarantees the right of the
states to maintain armed mikitia, the states alone
stand in the position to show legal infury when
this right is infringed.” Id. at 102. Therefore,
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under current law, only states are proper Second
Amendment plaintiffs, and only federal
anthorities are proper Second Amendment
defendants.

Given the nonavailability of Second
Amendment protections io plantiffs, the
baseline considerations for preemption are as
foliows. T...]

Thig statement by the trial conrt, taken togther with a recent
decision upholding an individual’s right to keep and bear arms
out of the Fifth Cirenit Court of Appeals, United States v.
Emerson, 270 F.3d 203 (5th Cir. 2001), and a change in the
United States Justice Department’s position on the Second
Amendment' were the reasons articulated by the Ninth Circuit
pane] in calling for briefing on Second Amendment issues. [See
Pet, App. ot 3 Nordyke v, Kine, 319 F.3d 1185, 1180-80 {Oth
Cir. 2003)] Co

Thereafter, the Ninth Circuit panel affirmed the decision of
the district court. The Nordykes® First Amendment “facial
challenge” to the ordinance was found waonting. However, the
panel did note that its holding did not foreclose a future “as
applied” challenge to the Ordinance. [See Pet. App. at 6;
Nordyke v. King, 319 F.3d at 1190, n.3]

The Ninth Circunit had previously considered Second
Amendment standing issues in the prior case of Hickman v.
Block, 81 F.3d 98 (Sth Cir.1996). Hickman, found that
individuals lacked standing to raise Second Amendment issues;
and the Nordvke Ninth Circuit panel felt that it was foreclosed
from reconsidering the issue.

! See: Solicitor General’s sit iotari
in Dnited States v Emerson, 122 8.0t 2362 153 L.Ed. 24 184, at 19 0.3,
avaiiable at httrs/forww.usdo). goviosg/briefa’2001/Oresponses/2001-
2780 resp.pdf.
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An intra-circuit conflict ensued. [Pet. App. at 9; Nordyke v,
King, 319F 34 at 1192 fn, 4 (9th Cir. 2003)] : .. .

n4 ‘We should note in passing that In Sifveirg v,
Lockyer, 312 F.34 1052 (9th Cix. 2002), amother
panel took it upen itself to review the
constitntional protections afforded by the
Second Amendment even though that panel was
also bound by our court's holding in Hickman.
The panel in Sifveira concluded that analysis of
the text and historical recerd led it to the
conclusion that the collective view of the
Second Amendment is comect and that
individual plaintiffs lack standing to sue.

However, we feel that the Silveire panel's
exposition of the conflicting interpretations of
the Second Amendment was both unpersuasive
and, even more importantly, UDnecessary. we
agree with the concurring opinion in Silveira:
"[W]e are bound by the Hickman decision, and
resolution of the Second Amendment issue -
before the court today is sinple: plaintiffs lack
standing 1o sue for Second Amendment
violations because the Second Amendment
guarantees acollective, notan individual, right.™
Silveira v. Lockver, 312 F.3d 1094 (9th Cir.
2002) (Magill, J., concurring). This represents
the essential holding of Hickman and is the
binding law of this circnit. {...] .

[...] Therefore, despite the burgeoning legal
scholarship supporting the "individnal rights”
theory as well as the Fifth Circuit's helding in
Emerson, the Silyeira pauel’s decision to te-
examine the scope and purpose of the Second
Amendment was improper. Because "only the
court sitting en banc may overrule a prior
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decision of the court," Morton v. De Oliveira,
D34 F.2d 289, 292 (9th Cir. 1993), the Stlveira
panel was hound by Hickman, and its rather .
lengthyre-consideration of Hickman was neither
warranted nor constitutes the binding law of this
circrdt. Accordingly, we ignore the Sibvelra
panel's unnecessary historical disquisitionas the

. dicta that it is and consider curselves bound
onky by the framework set forth in Bickman,

Judge Ronald M. Gould’s special concurrence called for-
Hickman to be discarded by the court sitting em banc, or
rgjected by the United States Supreme Cowrt if this case-is

grapted certiorarl, [See Pet. App. at 13; Nordvke v. King, 319
F.3d at 1194 {Sth Cir. 2003)].

The Nordykes petitioned for rehearing and rehearing er
banc. The Ninth Circuit stayed consideration of the petition
while the case of Sifveira v. Leckyer, 312 F.3d 1052 (Sth Cir.
2002), reh'z en bane denied, 328 F.3d 567 (9th Cir. 2003}, cext.
denied, 124 8. Ct. 803 (2003) was pending before the United
States Supreme Court on a petition for certiorari.

After the Silveirg petition was denied, the angmal panel of
judges voted to-deny rehearing, but voted to grant the petiion
for rehearing en banc. The panel requested a vote of the full
court. A majority of the judges sitting on the Ninth Circuit
failed to voie 1o favor of the petition.

The order denying rehearing and rehearing en banc was
filed April 5, 2004. A 35 page concurming and dissenting
opinion was filed with the order. [See Pet. App. at 22; Nordyke
v_King, 364 F.3d 1025 (9th Cir. 2004)]

The various opinions in this case indicate that Petitioners
shonld prevail on the Second Amendment standing issues,
" And if we were writing on & blank slate, we roay be inclined to
follow the approach of the Fifth Circuit in Emerson." [See Pet.
App. at 8 Nordvke v. King, 319 F.3d at 1191]
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REASONS FOR GRANTING CERTIORARION |
SECOND AMENDMENT ISSUES

Every one of the Ninth Cirenit judges who authered an
opinion in this case regarding the Second Amendment, have
suggested that Petitioners should ~have wom. Petitioners’
obstacle is the poorly reasoned case of Hickman v. Block, 81
¥.3d 98 (0th Cir.1996). Hickman held that individuals Iacked
standing to Htigate any rights mder the Second Amendment. A
later case, Silveira v. Lockyer 312 F.3d 1052 (Sth Cir. 2002),
- reb'g en banc denied, 328 F.3d 567 (9th Cir. 2003), cert. denied,
[24 S Ct 803 (2003), tried to shore up the defective reasoning
in Hickman, :

Petitioners are cognizant of this Court’s recent denial of a
petition for certiorari from this' same circuit regarding Second
Amendment standing issues. See Stiveirav. Lockver 312F.3d -
1052 (&th Cir. 2002), reh’g en bane denied, 328 F.3d.567 (9th
Cir. 2003), cert. denied, 124 §. Ct. 803, 157 L. Ed. 2d 693
(2003). However, Judge KLEINFELD distinguished Nordyke
from Sifveirg in his dissent from the denial of the petition for
rehearing en bane. [See Pet. App. at 24 et seq.; Nerdvke v,
King, 364 F.3d 2t 1026 ef seq.]:

Whether the Second Atnendment guarantees .
an individual right is more likely to affect the
cutcome in this case than in Sifveira. In Silvaira
the challenge was to California’s ban on assault
weapons. Reasonable regulation of the
individual right guaranteed by the Second
Amendment might well have led to the same
result, no relief, as the result reached by the
panel using the "no individual right" argument.
In this case, by contrast, the result might well -
have been different if we had not erased the
Second Ampendment. The ordinance at issue,
subject to namrow exceptions, criminalizes any
and all possession of firearms on county
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property. The case before the panel was about
apparently law-abiding persons wanting to hold -
a gun show at a fairgrounds,

Alse instructive is Judge Gould’s dissent from the derial of
en bene rebearing, [Pet. App. at 26; Nordyke 1d. at 1027]:

I dissent with recognition that we only
recently denied er banc review in a case
presenting a sirmilar issue on the scope of the
Second Amendment right to kecep and bear
anms. Silveira v, Lockver, 312 F.3d 1052 (9th
Cir. 2002}, reh'g en bane denied, 328 F.3d 567
(9th Cir. 2003), cert. denied, 124 5. Ct. 803
(2003). However, Nordyke differs from Jifveira,
and is more approprate for en banc
reconsideration of the holding i Hicloman. In

to a Californiz law restricting the possession,
use, and transfer of assanlt weapons, 312 F.3d at
1056, aprovocative issue, appellants in Nordyke -
challenged a local ordinance prohibiting the
possession of all firearms on county property,
which had the effect of foreclosing a traditional
gun, show. Some may consider that the
regnlation ofassault weapons may implicate too
many difficult considerations beyond that of
whether the Second Amendment confers an
individual or collective right, The ordinance at
issue in Nordyke, if it st be tested in light of
ap individual Second Amendment right, will not
taise the same concerns. If the Second
Arnendment confers an individual right, then the
Nordyke gun possession ban presents a better
context in which our court might have assessed
the constitutionally permissible bounds of gun
regulation.
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The strongestreasons for granting certioran, are set forth b

® Judge Gould’s specially conewzring opinion in Nerdvke
v. King, 319 F.34 2t 1192 et seq. (Sth Cir. 2003); Pet.
App. at 10 et seq.

® JudgeKleinfeld's dissenting opinion from the denial of -
rehearing en banc in Nordyke v, King, 364 F.3d 1025 et
seq. (St Cir, 2004); Pet. App. at 23 et seg.

¢ Judge Gould’s dissenting opinien from the denijal of
rehcaring en bane in Nordvke v. King, 364 .34 1026 et
seg. (9th Cir. 2004); Pet. App. at 24 et, seq.

8 All of the dissenting opinions. from the denial of
rehearing em banc in Silveira v. Lockyer, 328 F.34 at
568 et sey. (9th Cir. 2003), cert. denied, 124 8. Ct. 303;
157 L. Bd. 2d 693 (2003).

IMPORT EOF TEE L

The state of law in the Ninth Circuit is best summed up in
Tudge Kleinfeld’s dissent from denial of rehearing en banc

Our court has erased 10% of the Bill of
Rights for 20% of the American people. No-
liberties are safe if courts can so easily erase
ther, and no lover of liberty can be confident
that an Important right will never become so
disfavored in popular or elite opinion as to be
vulnerable to being discarded like the Second
Amendment. '

I have spelled cut in great detail why owr
court's view of the Second Amendment is
indefensible, in my dissent from denial of
rehearing en bhane in Sifveirg v. Lockver. nl
Tudge Gould has graciously noted some of the
points in that dissent, and I will not restate them
here.
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nl Silveira v. Lockyer, 328 F.3d 567, 570 (9th
Cir: 2003) (Kleinfeld, ., dissenting from denial
of re¢hearimg en banc}. '

[...] Our court and the Fifth Circuit take
opposite views. In United States v. Emerson, the
Fifth Circuit reads the Second Arnendment to
gstablish an individual right to keep and bear
amms. n2 Our court reads it not to. Our court
takes what to me is a position verging ca droll
legal humor, that the right is 2 "colective" right
belonging to state government, meaning that it
is enforceable only by the state, even when the
state is the viclator.

12 United Stertes v. Emerson, 270 F.3d
203 (Sth Cix- 2001)

Some pecpls think that the Second
Amendment is an outdated relic of an earlier
time. Doubtless some also think that
constitntional protections of other rights are
outdated relics of earlier times. We The
People own those rights regardless, unless
and wnmtil We The People repeal them. For
those who believe it to be outdated, the
Second Amendment provides a good test of
whether their allegionce is really to the
Constitution of the United States, or only to
their preferences in public policies and
audiences. The Constitution is law, not vagne
agpirations, and we are obligated to protect,
defend, and apply it If the Second
Amendment were truly an outdated relic, the
Constition provides a method for repeal.
The Constitution does not fumish the federal
courts with an craser.
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RLEMNFELD, Digsentfrom denial ofrehearing

en bume Nordyke v, King, 364 F.3d at 1025 -

Pet. App. at 23 et seq.

Petitioners contend that everylew ebiding, responsible adult
has the right to acquire and possess firearms. That the question -
is one of major importance should be obvious. In his specially
concurring opinion Judge Gould found that the individual rights
version of “The Second Amendment serves at least the
following two key purposes: (1) to protect against external
threats of invasion; and (2) to guard against the internal threat
our tepublic could degenerate to tyrapny,” [See Pet App. at 16;
Novdvke v, King, 319 F.3d at 1196 (Sth Cir. 2003)]

Judge Gould desenibed in practical tenms how the individual
rights doctrine could fulfil those purposes. He also noted that '
Silveira v. Lockver 312 F.3d. 1052 (9th Cir. 2002}, reh'g en bane
denied, 328 F.3d 567 (9th Cir. 2003), cert. denied, 124 . Ct.
803 (2003) falled to adequately describe how the state’s rights
theory could accomplish even the limited constitutional
objectives, set forth in the Sifverig opinion, of providing a
check and/or bulance to a standing federal army.

The Silveira majority takes the position
that the Framers' concemns to check the
possibility of a Federal govemment tyranny
are sufficiently answered by reading the
Second Amendment merely to ensure that the
states could not be bared from fonding state-
erganized militia. Sifvefra, 312 F3d at 10835,
I disagree. The Second Amendment cannot
preperly be interpreted to entrust the freedom
of the people to the premise that state
governments would arn a self-=reliznt pecple
and protect the people against a federal
tyranmy. The practical concept of militia
conternplates an armed citizenry capable of
rising up, with what arms they hold or can
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find, to defeat, resist or at miniroum delay an
invader until more organized power can be
marshalled. The likeliheod of broad
resistance from an ammed citizemy is a
deterrent to any would be invader. Equally
important, the practical ceneept of militia,
embracing an ared citizenry, stands to deter
risk of govemment degradation to tyranmy.
This concept is weskened by Silveira's
premise that the citizens could rely on their
gstates to be mm arsenal and repository for
arms, and otherwise have no nght.

Judge Gould’s Concurring Opinion
Nordvke v. King, 319 F.3d at 1198
Pet. App. at 20 '

The relationship between the federal government, and the
states regarding militaryissues has previcusly been found to be
of manifest importance. See: Perpichy. Depariment of Defense,
456 T1.8. 334, 339 (1990). This case raises similar issues
regarding the relationships among the federal government, the
states and individuals.

Tudge KLEINFELD’s observation that “10% of the Bill of
Rights [has been] erased for 20% of the American people,”is all

the more compelling forindividnals living in California. Unlike - -

45 gther states, the California State Constitution contains no
guarantee of a “right to keep and bear arms.” Nor does the
Califormiz Supreme Court appear to recoguize that right as part
of any liberty interest in this state, See Kagler v, Lockver 23
Cal. 461472, 97 Cal. Rptr. 2d 334 (2000)

This fundamental right plaintiffs locate in
article I, section 1 of the California
Constitution, which provides: "All people are
by nature free and independent and have
inalicnable rights. Among these are enjoying
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and defending life and liberty, acquiring,
possessing, and protecting property, and
pursuing and obtaining safety, happiness, and
privacy." Ifplaintiffs ave implying that a right
to bear arms is one of the rights recognized in
the California Constitution's declaration .of
rights, they are simply wrong. No mention is
made in it of a right to bear arms. (See Iz e
Rameriz (1924) 193 Cal. 633, 651 [226 P.
914, 34 A L.R. 51] ["The constitution of this
state contdins nd provision on the subject"].

Without the Second Amendment’s protections, via the
Fourteenth Amendment’s due process clanse, the people of
California are without any legal recourse to address government
abuses of the “right to keep and bear arms.”

CONSTITU ICANT CO IC

The Elected Branches of the Federal Government
v5. The Ninth Circuit

By some estimates there are over 200 million gums in over
one-hzlf the households in the United States® Presidential
candidates of both major political parties fecl compelled to
reassure voters that they believe in the people’s “right to keep
and bear arms,” even as they disagree on the scope of that right.

Trrespective of statistics and rhetoric, the legislative and -
executive branches of the federal govermment have addressed
the issue of the Second Amendment. An unelected federal
judiciary should not be permitted to nullify the elected branches
of the federal government without some comment from the
Supreme Court.

2 Gary Kleck, Targeting Guns: Firearmz and Their Control
LY. Aldine De Gruyther (1997))
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In 1982, The United States Senate Committee on the
Judiciary, Subcommities on the Constitution issued 2 report
titled The Right to Keep gnd Bear Arms For the
Subcommittee’s conclusion [See Pet App. at 97]:

The conclusion is thus inescapable that
the history, conmgcept, and wording of the
second amendment to the Constitution of the
Unitaed States, as well as its interpretation by
every major commentator and court in the
first half century -after its ratificatiom,
indicates that what is protected 1s an
individual right of a private citizen to own
and carry firearms in a peaceful manoer,

Congress has declared in national legislation that the
Second Amendment is a right of citizenship®

(2) Short Title —This Actmay be cited as the
“Firearm Owners’ Protection Act”.

(b) Congressional Findings. - The Congress
finds that—

{1) the rights of citizens - -

(A).to keep and bear arms
under the second amendment
to the  United States
© Constitution;
(B) to security against illegal
and unreasonable searches
and seizres under the fourth
amendment;

* See: Firearm * Protecti of 1986, Pub. L. No. 59-
308, 100 Stat. 449 (May 19, 1986).
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{C) against uncompensated
taking of property, double
jeopardy, and agsurance of
- due process of law under the
fifth amendment; and

(D) against nnconstitutional

exercise of authority under the

ninth and tenth armendments;
requite additionz]l legislation to
correct existing firearms statutes and
enforcement policies; and
(2) additional legislation is. required.
to reafiiom the intent of the Congress,
as expressed in section 101 of the
Gun Coentrol Act of 1968, that “it is
not the purpose of this fitle to place
any undue or unnecessary Federal
restrictions or burdens onlaw-abiding
citizens with respect to the
acquisition, possession, or use of
firearros appropriate to the purpose of
hunting, trap-shooting, target
shooting, personal protection, or any
other lawhil activity, and that this title
is . not Intended to discourape or
elitinate the private ownership oruse

 of fireatms by law-abiding citizens

for lawfirl purposes.”

Congress grouped the “right to keep and bear arms™ along
side other fundamental nghts similar to this Court’s
categorizations. See generally: Linited States v. Verdugo-
Lirquides, 494 T1.5. 259 (1990).

Excepting the lonely Second Amendment, this is also a list
of some fundamenta) rights that have been applied against state
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action through the 14th Amendment’s Dues Process Clause.
See : Planned Parenthoed v, Cagey, 505 U.5. 833 (1992} where
the judgment of this Court quoted the second Justice Harlan’s
famous dissent in Peev. Ullman, 367 U.S. 497, 543 (1961):

[Thhe full scope of the liberty guaranteed
by the Due Process Clause cannot be found in
or limited by the precise terms of the specific
guarantees elsewhere provided in the
Constitution. This "liberty” is nota series of
isolated points pricked out in terms of the
taking of property; the freedom of speech,
press, and religion; the right to keep and bear
arms; the freedom from wowreasonable
searches and seizres; and 3o on. It is a
rational contimmum which, broadly speaking,
includes 2 freedom from all snbstantial
arbitrary impositions and purposeless
restraints, [...] and which also recogmzes,
what z tsasonable and sensitive judgment
must, that certain interests require particularly
careful serutiny of the state needs asserted to
justify their abridgment.

The executive branch is in accord. In his Briefin Opposition
to a Petition for Writ of Certiorari in United States v. Emerson,
122 8. Ct. 2362; 153 L.Ed. 24 184, at page 19 0.3, Theodore B.
Olson, Solicitor Genieral for The Usnited States wrots:

1.3 Tn its brief to the court of appeals, the
povermment argued that . the Second
Amendment protects only such acts of

* See: Engblom v, Carey; 677 F.24 557 (2nd Cir. 1982) for a
modern decision finding the Third Aroendment to be an individual right
incorporated against state action fhrough the 14th Amendment Due
Pracess Clause. '
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firearm posseasion as are reasonably related
10 the preservation or efficiency of the milifia.
See Gov't CA. Br. 11-25. The current
position of the United States, however, is that
the Second Amendment more broadly
protects the rights of individuals, including
persons who are not members of any militia
or cngaged in active military service or
fraining, t0 possess and bear their own
fircarms, subject to reasonable restrictions
designed to prevent possessien by undit
PerEons of to restrict the possession to types
of firearms that are particularly swited to
criminal misuse. See Memorandum From the

ttotne eral 1o ited
g e United Stat Emer,
Nov. 9, 2001, A copy of that memorandum is
appended to this brief. i
That memorandum by the Attorney General of the United
States declares in relevant part:

Emerson i3 also noteworthy because, in
upholding this statute, the Fifth Circuit
undertook a scholarly and comprehensive
teview of the pertinent legal rmaterials and
specifically affirmed that the Second
Amendment “protects the right of individuals,
including those not then actually a member of
any militia or engaged in active military
service or training, to privately possess and
bear their own firearms....” The Court’s
epinion also makes the important point that
the existence of this individual right does not
mean the reasonable restrictions cannot be
imposed to prevent unfit persons from
possessing firearms or to restrict possession
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of firearms particularly suited to criminal
misuse. In my view, the Emerson opinion,
and the bzlance it strikes, generally reflect the
correct imderstanding of the Second
Amendment.

‘The Ninth Circuit’s interpretation. of the Second
Amendment conflicts with that of the elected branches. of
govermment. The Supreme Court should resalve this conflict.

United States Supreme Court v. The Ninth Cixcuit

On the issue of ld4th Amendment Due FProcess
incorporation, even the §Sifyeira  panel concluded,
notwithstanding the standing issues, that the refusal to
incorporate various provisions of the Bill of Rights though the
14th Amendment Due Process Clause, based npon the holdmgs
of United States v. Chuikshank, 92'0.8. 542 (1876) and Presser
v Minots, 116 7.8, 252 (1886) rests upon a now discredited
view. [See: Siiveira v. Lockver 312 F.3d 1052, 1067 fn.17.]

Many of this Court’s references to the Second Amendment
are brief, but they all portray it as an individual right, usually
- lumping it together with the rest of the Bill of Rights.,
Interpreting the phrase “right of the people” in the Fourth
Amendment this Conrt sugeested that as used there and in the
First and Second Amendments, it denotes rights of individuals.
See: U8, v Verdugo-Urguidez, 494 U.S. 259, 266 (1920).

The idea of the Second Amendroent guaramtecing state
power over the militia flies in the face of an unbroken line of
federal case law dating back to 1820. Those cases hold that the
states have no power over the militia vis-a-vis federal control.”

5 Tnter alia, Houston v._Muere, 13'U.S. 1, 24 (1820} (foderal
malitia lepislation preempts state), Martn v Mo, 25 U.S. 19 (1827)
(president's power to call miliva from state contrel imto federal service),
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The only Supreme Court case to directly consider the
Second Amendment at any length was United States v. Miller,
307 0.8, 174 (1939).° The case held that an indictment should
nothave been dismissed on the blanket theory that the National
Firearms Act violated the Second Amendment. Neither of the
defendants were, or ¢laimed to be, members of the militia. Ner
did the Court suggest they needed 10 allege such a status to
challenge the statute under the Amendment. Instead, the Miller
Cowrt held that the validity of a law regulating sawed-off
shotguns depends on whether they are the kind of firearms the
Second Amendment protects individuals in possessing.

Dealing with the challenge on its ments, this Court held the
Amendment guarantees possession of military-type weapons -
cnly. Having fxed on this military-weapon standard, the Court
reversed the dismissal of the indictment becaunss there had been
no trial to establish whether a sawed off shotgun is a military
weapon. See Miiler, Id. at 178 « 179,

Milfer, Id., reached this basically individual night result even
though the individual right view was not argued to the Court.
Fhe matter went up from the trial court on the government's
appeal and neitber defendant appeared above. The only brief
filed was the govemment's. Even more significant, the states'
right-collective right view was actually presented to the Court

Selective Draft Law Cases, 245 1.8, 366, 383 (1918) (Congress has
authority to abelish states militia by bodily incorporating them mto
federal army), Perpich v. Department of Dafense, 496 U.S. 334 (1990)
(atats militiag may be called into federal service over state objection
because federal awthority over the salitia 12 paramount),

€ Miller, T4 is by no meens the only Supreme Court case that
hag commented on the Second Amendment See David Kopel, Stephen
Halbrook, PLD., and Alan Eorwin, SUPREME COURT GUN CASES:
Two Centuries of Gun Rights Revealed (Bloomfield Press (2004)). This
kool collects more than 40 cases where the Supreme Court kas discnssed
the Second Arendiment In some capacity or other,
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in the brief for the United States’ — yet the Court did not even
address that arguraent, ratherthe Cowrt cited 15th Century cases
construing the right to arms provisions as an individual right.

‘Circuits vs, the Ninth Circuit

The states® rights theory first appeared in a First Circuit case
which only “followed” Miller chronologically but expressly
refused to follow it doctrinally, asserting that Af#ifer had pot
meant to establish a standard for future cases. Casesv. U.5.,
131 F.2d 916, 922 (1st Cir.1942).

Cases, Id, set the pattern for firure circuit court cases, that
adopted the states’ right theory without any discussion of the
historical, textual or legal points we raise herein, What
followed was a series of terse circuit court cases that purport to
follow 5 Miller “standard” without recognizing that they are
instead following Cases which expressly deperted from. Miller.®
Some of these cases arrive at the unquestionably comect
conclusion that felons have no rights under the Second
Amendment.

Apparentlythe first® Ninth Circuit case to consider the issue

It "argyed that the [Second Amendment] dght was a collective
one that [only] protectsd the peaple when carrying amms as members of
the state militia " Vel. 1, R. Cottrol, GUN CONTROL AND THE
CONSTITUTION, v (Tntroduction) (NY Garland, 1553).

% Sec eg., LS. v. Toner, 728 F. 2d 115, 126 (2nd Cir. 1984),
Marehese v, Californla, 545 F. 24 643, 646 (S Cir. 1976), United States
v Warip, 530 F2d 103, 106 (6th Cir. 1576), L3, v, Joknson, 497 F. 2d
548, 550 (4th Cir. 1974)

3 It should be noted that Robertsop v, Beldwin, 165 U.8. 275
{1897} arose out of an appeal from the Northern District of Califomia
This 15 significant because Robertson i3 a 1.8, Supreme Court case that
implicitly recogiized the “right to keep and bears swns™ as an individual
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was Marchesev. Califprnia, 545 F.2d 645, 646 (9th Cir, 1976)
which rejected the individnal right view in a single sentence
citing some of the other terse circuit court cases. The next case
was Fresno Rifle & Pistol Ass 'n. v. VanDeKamp, 965 F.2d 723
(9th Cir. 1992). The panel in that case acknowledged the
individual vs. states” right debate as an open guestion, but
refused to decide the issne, Instead the Fresno panel, disposed
of the case based on 19th Century Suprerne Court case law
holding that the Second Amendment restrains only the federal
government, not the states, See: Fresno, at 729 ef seg..

Then Hickmen v. Block, 81 F.34 98, 102 (9th Cir. 1995}
concluded that individuals do not even have standing to raise a
Second Amendment claim because that Amendment
“gnarantees [only] the right of the states to xmaintain fan] armed
militia....” It is ironie that Hiclman sees this conclusion as
deriving from Mifller, supra, and following cases, since it
exactly reverses woat Milier actually did as to standing. Recall
that the Miller Court entertained a Second Amendment

challenge by two men who made no claim to membersblp in the
rmilitia

Then Urited States v. Emersom, 270 F.3d 203 (5th Cir.
2001} held that the Amendment protects an individual right,
devoting more reasonmg and analysis to the matter than all the
pror circuit cowurt opintions combined.

After the 5th Circwit’s Emersor, decision, another panel of
the Ninth Cirenit Court sought fo shore up the states” rights
position i Silveira v. Lockyer, 312 F.3d 1052 (9th Cix, 2002).

Currently the Ninth Circuit refuses to consider Second
Amendrnent issues on the basis that the Circmit’s position is

right and Kobertson — not Hiclonan — is first in time, Therefore Robertron
should arpuably be Ninth Circuit precedant on Second Amendment
issues. Intra-cirguit confHets can be addressed in a petition for certicran.
See, o John Hancock fns. Co. v, Barrels, 308 ULS. 180, 181 {1939,
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fixed by Hickman '™ Petitioners submit that certiorari is
required to either: a) repudiate the states’ right view, or b)
establish an intellectually valid basis for it by addressing the
following problems which Hickman and Sifveirg fail to address:

¢ The mechanics of the standing issue, unstated in
Hickman, and vaguely expressed in Silveira,
necessarily implies that any litigation brought to
remedy a breach of the “nght to keep and bear arms™
¢an only be addressed through a suit brought by the
stafes on behalf of “the people.” The states must
assume the role of parens patriae on behalf their
citizens. This i contrary to doctrines articulated by
this Court. “The first eight Amendments to the
Constitution set forth self-executing prohibitions on
governmental action, and this Court has had primary
avthority to interpret those Prohibitions.™ See: City of
Boerne v. Flores; 21 U8, 507, 524 (1997)

&  Construing the “self-executing” provisions of the 15th
Amendment in $o. Carolingv. Katzenbach; 383 U.S.
301, 324 (1966), this Court wrote: “Nor does a State
have standing as the parent of its citizens to invoke
thesc comstitutional provisions agamst the Federal
Government, the ultimate parens pairice of every
American citizen. Massachusetis v. Mellon, 262 U8,
447, 485-486; Florida v. Mellon, 27311.5. 12, 18.7

®  Neither Sifveirg, nor any other decision advancing the
states’ right theory mentions — rmuch less reconciles —
this Court’s holdings that states have no power over
the militia as against federal control. (See .5 supra.)

10 See: LS v. Hinostroza, 297 F.3d 924, 927 (9 Cir. 2002); LS
v, Haneock, 231 F.3d 557 (9% Cir. 2000); US v, Mack, 164 F.3d 467 (9%
Cir. 1999), San Diczo Co. Gun Rights Comm. v. Rens, 98 F3d 1121 (3™
Cir. 1996); and 115y, Gomez, 92 F.3d 770 (9 Cir. 1996) [comtra: fa. 7]
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¢  Neither Hickman nor Silyeirg offers anyreconciliation
of the Amendment’s use of the term of art “yight of the
people” used in several other parts of the Bill of
Rights. Are we to believe that the First Congress used
“right of the people” to mean a right of individuals in
the First Amendment, but 16 words Jater in the Second
it means a right of the siztes, but 26 words later in the
Fourth it means a right of individuals?

¢  Neither Hiciman nor Silveira offers any answers to
Emerson’s point that, “As used throughout the
Constitufion, the people have ‘powers” or ‘rights,” but
federal and state govermments have ‘powers’ or
‘anthority, never ‘rights.”” (LS. v. Emerson, 270 F.3d
at 227. Then there are the Ninth and Tenth
Amendments which specifically refer to people’s
rights and powers and the. states’ mere powers. See
aisor Katzenbach, supra atp. 323: "Tne word "person™
_in the context of the Due Process Clause of the Fifth
Awmendment cannot, by any reasonable mode of -
" interpretation, be expanded to encompass the States of
the Unien, and to our knowledge this has never beén
done by any court,”

CONCEUSION: SECOND AMENDMENT TSSUES |

As Judge Gould stated in his concurring opinion in Nordyke
v. King, 319 F.3d at 1197 [Pet. App. at 19 ef seg]: '

We would make progress if the Suopreme
Court were to establish a doctrine of an
individual Second Amendment right subject
to reasonable government regulation. The
decisional chips would thereafter fall where
they may on the basis of particular cases and
the delicate balance of their precise facts,
aided by the complementary efforts of
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Jawryers, scholars and judges. The law would
best put aside extreme positions and adopt an
assessment of reasonableness of gun -
regulation, for this would place us on the
right track.

Gould Concurring [footnotes onmitted]

For these reasons, Petitioners respectfizlly request that theix
petition for a writ of certiorad be granted on the Second
Amendment questions set forth above.

AS FO - ORARI ON
THE FIRST AMENDMENT ISSUES

. Tristespectfully suggested that the First Amendment issue
in this case may appropriztely be resolved by surnmary reversal.

Such core First Amendment activity as tekes place at gun
shows is pot peripberal to the challenged ordinance but central
to its focus. At a press conference amnouncing its enactment
Defendant KING expressed her opposition to “the gun culiure,”
explaining the ordinance as seeking to ban gun shows because
they promate positive vicws of guns and express and promote
the gun culture. The comnty’s defense has emphasized, the
ordinance does not prevent the sale of firearms at a gun show.
What it prevents is the possession and display of firearms.

Preliminary injunctive relief was supported by 300+
declarations from customers that attended, or had exhibits at
NORDYKE’S gun shows [See Appellants” Excerpt of Record
(hereafiter ER), Tabs 2 & 5]

To obtain the latest information regarding the
safe, responsiblie and lawful ownership and
storage of firearms...; regarding the fireanms
industry, with specific reference to
developments in technology and safety; ..
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[and] to obtain information and engage in the
trade of historical and military memorabiliz...

The NORDYKES also filed declarations that the ordinance
would make it near impossible for them to conduct futuze gun
shows, [See ER, Tabs 3, 4] For how can a gun show be
conducted without guns?

In a memorandum, Defendant KING had directed county
counsel to reseatch a way to ban gun shows and to draft an
ordinance for that puzpose. [See ER, Tab 1, Exhibit D attached
to Original Verified Complaitt.]

Her press conference after that ordinance was passed
described it as a ban on gun shows on county property. That
same press release contained abstract references to the evils
associated with guns and their sale. But ber explanation of why
gun shows should be suppressed consisted In asserting: that
such suppression is opposed by “gun worshipers;” that gim
shows express antl promote the gun culture and 'positive
feelings about guns; that it was abhorrent for the county to
provide 2 public forum for “the promotion of guns;” and that
the ordinance “is an effort to- acknowledge, highlight and
remove the county from any real or perceived participation in
that scourge [eun violencel.” She denounced the public forum
concept insofar as it meant that “.. a facility owned by the
residents of this county, who are suffering so clearly from the
criminal use of guns is expected to provide a place for people
to display guns for worship as deities for the collectors who
treat them as icons of patriotism.” [See ER, Tab 1, Exhibit E
attached to Original Verified Complaint,]

In the carlier memorandum Supervisor KING urged: “Even
il the courts strike us down, I think we have a moral obligation
to pursie our philosophy in this instance.”

State law does allow gum sales at gun shows, butit prevents
the gun being delivered unti! long after the gun show ends,
Whether at gun shows or gun stores the gun cannot be delivercd
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until there has been 2 background check and ten day waiting
period. [See: Cal Pen C. 12071(B)(1)(B) and (b}3)(A).]

The Ordinance is prefaced by findings about the abstract
evils flowing from guns. {See Pet, App. at 94] The only
relevance of those findings to gun shows would have to follow
Supervisor KING's reasoning quoted above: That the “worship”
of guns leads to murder and other evils, gun shows embody,
express and promote the gun culture and the worship of guns —
50 gun shows should be bapned

Insofar as laws can control misconduct with guns, the
County’s ordinance has nothing to do with such miscorduct
‘What it does is close off the public forwm ofthe Fairgrounds to
the display of antique (as well as modem) firearms as art
ohjects or in lectures on firearms history or technology or in
bistorical reenactments or of firearms safety classes or, indeed,
even in color guard presentations, all of these being things that
had routinely occured at Nordyke g shows,

The County bas rendered its Fairgrounds "a public forum by
designation” (Board of dirport Commissioners v Jews for
Jesug, 482 U.8. 569, 573 (1987)). Thus as to gun shows it i5
bound by "the same standards as apply in 2 traditional public
forum." Perry Education Ass'n. v. Perry Local Educators’
Asg'm,, 460 U.8. 37, 46 (1983). In such a situation "First
Amendment protections are subject to heightened scrutiny.”
Board of Airport Commissioners, supra. Even if the ordinance.
were not intended to suppress ideas or prefer one viewpointand
suppress another, insofar as it affect First Amendment inferests,
it "must be namowly drawn to effectnate a compeliing state
interest.” Perry_supra, Mever v. Grant, 486 U.S, 414, 427
(1988), and must not regulate beyond the extent absolutely
"necessary” to serve that interest. Meyer, id., 486 U.5. at 426,
427 (striking down law on the basis that, while relevant to a
compelling state interest, it was not "necessary”, in that other
legislation existed, or could be enacted, to adequately serve that
interest).
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The Ordinance bars the display of antique, relic and curio
fireartns on county property. Federal and state law carefully
differentiate antiques from modem weaponry. Thus the
Ordinance would not just bar the American Legion putting on
an historical exhibition at the Fairgrounds of fircarms nsed in
pre-20th, Century wars, it would alse bar the Arms and Armor.
Section of the Metropolitan Museum: of Art from putting on-an
exhibition. of its 14th, I5th and 16th Century firearms. -

The display of guns as art objects, or in the course of
lectures on firearms history or technology should be protected
because the "Constitotion locks beyond written or spoken
words [and embraces all] medivms of expression”™, including
cultural symbels or artistic media, Hurley v, Frish-dmerican
Gay, Leshian and Bisexual Group, 515 1.5, 557,569 (1995).

That firearms, particularly antiques, may be important
symbols should come as no swprise. The milifaman with his
musket has been 2 potent symbol for as long as the U.S. has
been a nation. The display and szle of symbolic objects enjoys
some First Amendment protection even though some people
may not see the object as having symbolic significance and it
conveys no Mparticularized message™, no "narrow, succinctly
articulable” meaning, ¢.g,. the "painting[s] of Jackson Pollock,
[the] music of Amold Schoenberg or [the] Jabberwocky verse
of Lewis Carroll." Hierley, supra, 515 TS, at 569.

This pont was illustrated in a back-handed way in the
District Court’s Order denying Petitioner’s request for
mjunctive relief where that court conceded that guns are
symmbols [See Pet. App. at 53]

Such sttuations are imaginable in our case, .
Suppose anti-gun advocates were to stage a
pretest at the Fairgroumds in which they
collected guns and dismantled them to
express the idea that guns should be
eliminated from society. The dismantling of
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the guns itself would be an expressive act
supporting their ideas. They might even
choose to burn puns to express their views as
Johnson bremed his flag. These seem like
plavsible ways In which possession of a gon
could amount to expressive conduct,

There can be no question that the display of firearms as
symbolic objects, art objects or for the purpose of educating the
public in firearms history, American history, weald history.or
the bistory of technology, enjoys First Amendment protection.
See: Bdwards v. City of Goldshorg, 178 F.3d 231,247 (4th Cir.
1999) (fircarm safety expositions that included ™physical
demonstrations™ held to enjoy First Amendment protection).

In general, objects of such significance not only "have First
Amendment protection” (Kaplan v. California, 413 U.S. 115,
119-120 (1973} bui, in thelr oducatiomal aspect, have
. "ranscendent value” and are "a "special concern of the First
Amendment.'” Dhiversity of Pennsylveniay. E.EQ.C, 493178,
182, 195-96 (1990} and cases there cited describing academic
freedom. It is also noteworthy that attendees at the show have
a First Amendment right to receive such presentations entively
independent of the right to put them on."

The Iiteral terms of the ordinance, prohibit gun possession
oR a&ny county property, not just at mun shows. But the
legislative history speaks for itself in showing that the
ordinance’s focus is on gun shows at the Fairgrounds. In amy
gvent, the Issue In this case is a request for preliminary relief
against enforcement of the ordinance as to gun shows at the
Fairgrounds. "

Y Sec Generally: Virginia State Be._of Pharmacy v Virginia
Cirizen's Consumer Coungil (1976) 425 .8, 748, 756, Klzindienst v.
Mundal (1972} 208 US. 753, 764-65, Lamant v. Postmaster General
(1965) 381 T1.8. 301.
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Note also the ordinance’s special exception allowing guns
to be displayed on county property in theatrical productions..
Why theatrical productions but not gun shows? The obvious
reason is content. Theatrical productions, which often portray
guns as evil and involved in evil acts, conform to. County
“philosophty™ as expressed in the ordinance.: That is the
opposite of the despised “philosophy” of gun shows and the
way firearms are portrayed in gum shows. As Supervisor KING
put it, gun shows should be suppressed becanse they are “z
place for people to display guns for worship as deities for the
¢ollectors who treat them as icons of patriotism.”

Study of both the author’s statements and the ordinance
itselfreveals much discussion of evils associated with guns. But:
only one theory is offered connecting gan shows to these evils
— that gun shows embody, express and premote the gun culture
and thereby encourage people to think guns may be good things
rather than evil things. Thus the relief sought is on all foars with
this Court’s decision in Kingsley International Pictures Corp.
v. Regents, 360 1.5, 684 (1959). New Yorkthere sought to ban
the movie “Lady Chatterley’s Lover” on the grouad that it
promated the 1dea that adultery conld sometimes be justifiable.
This Court responded that the First Amendment leaves states

‘free to directly combat evils but denies them any power to
suppress expression of opiuions and ideas on the ground that
they may lead to evils, '

Petitionersrespectfully request that the petition for certiorari
be granted, and the case summarily reversed on the First
Amendment grounds st forth above. ~

Respectfully submitted,

Donald E. J. Kilmer, Jt.

Counsel of Record - Attorney for the Petitioners
1261 Lincoln Avenue, Suite 111

San Jose, California, 85125

(408) 593-3489
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OPIXION AND ORDER OF UNITED STATES COURT
OF APPEALS FOR. THE NINTH CYRCUTT
AFFIRMING DISTRICT COURT’S ORDER DENYING

PLAINTIFFS’ MOTION FOR INJUNCTIVE RELIEF

Filed: February 18, 2003

JUDGES:

Before: Arthur L. Alarcon, Diarmuid F. O'Scannlain and
Ronald M. Gould, Circuit Judges. Opinion by Tudge
(O'Scannlain; Concurrence by Judge Gould. :

OFINION BY:
Diarmmid F. O'Scanniain

QFINION:

O'SCANNLAIN, Circuit Judge:

We must decide whether a local ordinance prohibiting the
possession of firearns: on county property infringes upon
constitutional rights protected by the First and Second
Amendments,

I

Russell Nordyke and Sallie INordyke (dba TS Trade Shows)
("Nordyke™) have been promoting gun shows at the Alameda
County Fairgrounds ("Fairgrounds™ since 1991, The
Fatrgrounds are located on unincerporated county land in the
City of Pleasanton, The exhibitors at the show include sellers of
antique {pre-1898) fireanms, modemn firearms, aosnunition, Old
West menorabilia, and cutdoor clothing. In addition, the show
hosts educational workshops, issue groups, and political
organizations. -

In August 1999, Alameda County {“Cmmty"] passed an
erdinance making illegal the possession of fireartus on County
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property {"Ordinance'). In pertinent part, the Ordinance reads:
"Every person who brings onto or possesses on county property
a firearm, loaded or unloaded, or arnmunition for a firearm is
guilty of 2 misdemeanor.” Alameda County, Cal., Ordinance §
9.12.120(b). The Ordinance would forbid the. presence. of
firearms at gun shows, such as Noxdyke's, held at the
Fairgrounds. As a practical matter, the Ordinance makes it

unlikely that a gun show eould profitably be held there. :

Seeking to prevent the Ordinance’s enforcement, Nordyke
brought suit against the Coimty in the United States Digtrict
Couzt for the Northern District of California. Nordyke applied
for a temporary restraining crder, claiming that the Qrdinance
was preempted by state gun regulations and that it violated the
First Amendment's free speech guarantee, The- district court
judge treated the application as ane for a preliminary injunction
and denied it. The judge noted that under either test for a
preliminary injunction, a litigant must at least show a Jair
chanee of success on the merits and ruled that Nordyke had
failed to do so. Becanse he concluded that Nordyke had little
chance of success on the merits, he did not reach the balance of
the hardships deterrnination. Nordyke then filed this timely
interlocutory appeal.

We certified Nordyke's preemption claim to the California .
Supreme Court asking the following question: "Does state law
regulating the possession of firearms and gun shows preemapt a
municipal ordinance prohibiting gun possession on county
property"? Nerdvke v. King (“Nordyke I"), 229 F.3d 1266,
1267 (9th Cir. 2000).

The California Supreme Court granted certification and
uliimately held, "“whether or not the Qrdinance is partially
preempted, Alameds County has the authority to prohibit the
. operation of gun shows held on its property, and, at least to that
extent, may ban possession of guns on its property.” Nordvke
v King ("Nordyke Ii"), 27 Cal. 4th 875, 44 P.3d 133, 138, 118
Cal, Bptr. 2d 761 (Cal. 2002). Pursvant to Rule 20.5 of the
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California Rules of Court we follow the answer provided by the
California * Supreme Court to the certified question. We
therefore conclude that the distriet conrt properly determined
that Nordyke's preemption claim was without merit.

Nevertheless, we must still decide Nordyke's remaining
constitutional claims. Nordyke urges, under the ¥irst
Ameéndment, that the Ordinance impermissibly infringes npon
constitutionally protected speech rights.

MNordyke also makes a Second Amendment challenge to the
Qrdinance. Pending the certification of Nordyke's presimption
claim to the California Supreme Court, there were several
judicial developments relating to the Second Amendment. As
a result, Nordyke filed 2 motion for supplemental briefing with
this court which we granted. Because of our sister circuit's
holding in United States v. Emerson,' 270 F.3d 203 (5th Cir.
2001), and the chenge in the United States government's
position on the scope of the Second Amendment,! Nordyke
_TOW Urges on appeal that the Ordinance unduly infringes the
right of individnals nnder the Second Amendment to possess
privately and to bear their own firearms. :

il

We consider first Nordyke's challenge to the Crdinance on
the grounds that it infringes his First Amendment right to free
speech. The district court squarely rejected Nordyke's argument
that gun possession is expressive condact protected by the First
Amendment and that the ban on the possession of firearms
unconstitutionally interferes with commereial speech.?

! See Opposition to Petition far Certiorari in Uniied States v,
Emerzon 122 8. Cr 2362, 153 L BEd 22 184, ar IR n.3, avalchle ar

hittps/ farwrwr.usdo]. goviosgbriefs/200 1/ Uresponsss!
2001-8780, df.

2 Tn addition, the district court considered whether the
Ordinames was o constitutional time, place, and manner regulation,
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A

" As to Nordyke's expressive conduct ¢laim, the Supreme '
Courthas "rejected the view that an apparently imifless variety
of conduct can be Ilabeled 'speech' whenever the person
engaging in the conduct intends thereby to express an idea”
Texas v Johnson, 491 ULS. 397, 404, 105 L, Ed, 2d 342, 109 5.
{1, 2533 (1989) (citation and internal quotation marks ormnitted).
However, the Coutt has "ackmowledged that conduct may be
sufficiently imbued with elements of communication to fall
within the scope of the First and Fourteenth Amendments." 74
{citation and internal quotation marks omitted).

T the case at hand, Nordyke argues that possession of guns
is, or more accurately, can be speech. Tn evaluating his claim,
we must ask whether "[aln intent to convey a particularized
message [is] present, and [whether] the likelihood [is] great that
the message would be understood by those who viewed it.”
Spencev, Washingion, 418 U.S. 405, 410-11, 41 L. Ed. 2d 842,
94 S Cr 2727 (1974). If the possession of firearms is
expressive conduct, the quesiion becomes whether the County’s
"regulaticn is related to the suppression of free expression.”
Johnson, 491 U5, at 403. If so, stnict serutiny applies. Ifnot, we
must apply the less stringent standard amncunced in United
States v. O'Brien, 391 U.S. 367, 377, 20 L. Ed. 2d 672, 85 5. CL.
1673 (1968).

The first step of this inguiry—whether the action is protected
expressive condnct—is best suited to an as spplied challenge to
the Ordinance. However, in this case, Nordyke challenged the
law before it went into effect Accordingly, he mounts a facial
challenge, relying on hypotheticals and examples to ilinstrate
his contention that gun possession can be speech.

In evaluating Nordyke's claim, we conclude that a gun itself
is not speech. The question in Johuson was whether flag

Ilﬁ‘ordykc does not press this argument on appeal, however.
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buming was speech, not whether a flag was speech. 491 ULS.
at 404-06. Here too, the correct question is whether gun
possession is speech, not whether 2 gun is speech. Someonehas
to do something with the symbol before it can be speech. Until
the symbol is brought onto County property, the Ordinance is
not implicated, See also Tinker v, Des Moines Indep. Cmty,
Sch. Dist, 303 US. 503, 21 L. Ed. 2d 731, 88 8. Ct. 733 (1965}
(analyzing whether the wearing of armbands is speech, not
whether anmbands themselves are speech), O'Brien, 397 U.S. at
376 (analyzing whether burning of draft cards is speach).

Tn the context of a facial challenge, Nordyke's contentions
are unpersuasive, Gun possession can be speech where there is
"an intent to comvey a particularized message, and the
likelihood [is] great that the message would be understood by
those who viewed it" Spence, 418 U.S. at 410-11. As the
district court noted, a gun protestor burning a gun may be
engaged in expressive conduct. S0 might a gun supporicr
waving a g at zn anti-gun control rally, Flag waving and flag
burning are both protected expressive conduct. See  Jofnson,
491 U.S. ar 404-06. Typically a person possessing 2 gun has no
intent to convey a particular message, nor is any particular
message likely to be understood by those who view it. The law
itself applies- broadly to ban the possession of all guns for
whatever reason on Couaty preperty. The law Includes
exceptions, primarily for those otberwise allowed to carry guns
under state law, bt these exceptions do not narrow the law 8o
that it "has the inevitable effect of singling out those engaged in
expressive activity.” Aregrav. Cloud Books, Inc., 478 U.S. 697,
706-07, 92 L. £d. 2d 568, 106 S. Ct, 3172 (1950).

As Nordyke's "facial freedom of speech attack” does not
involve a statnte "directed narrowly aod specifically at
‘expression or conduct commonly associated with expression,”
bis challenge fails. See Rouleiey. City of Seaitle, 97 F.3d 300,
305 (9th Cir. 1996) (quoting City of Lakewood v. Plain Decler
Publishing Co., 486 U.S. 750, 760, 100 L. Ed. 24 771, 108 &.
Ct. 2138 (1988)). In Roulette, we turned back 2 facial First
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Amendment challenge to a city ordinance prohibiting sitting or
lying on the sidewalk. The plaintiffs argued that the law
infringed their free speech rights becaunse sitting and Iying can
sometimes communicate a message. See 97 F.3d at 303. We
"reject(ed] plaintiffy' facial attack on the ordinance” because
this conduct is not "integral to, or commenly associated with,
expression.” 97 F.3d a: 303. Likewise, Nordyke's challenge
fails because possession of 2 gun is not "commenly associated
with expression.”

Nordyke points out that several of the rifies for sale are
decorated with political messages, most, prominently the
Wational Rifle Association Tribute Rifle, which depicts the .
NRA banner, a militiz member and an inscription quoting the.
Second Amendment: "The Right of the People to Keep and
Bear Arms." Where the syrbols on the gun (pot the gun itself)
convey a political message, the gun likely represents a form of
political speech itself. See Geoudive Vaishnava Socc'y v. City
and County of San Francisco, 952 F.2d 1059, 1063 (9ih Cir.
1981} (holding that merchandise displaying political messages
are entitled to First Amendment protection). Here, Nordyke is
mounting a facial challenge. In this context, the presence of a
handful of NRA. Tribute Rifles at a show at which the vast
majority of the prohibited guns bear ne message whatsosyver
does not impugn the facial constitutionality of the Ordinance. .
See Roulette, 87 F.3d at 305, of. Gaudiya, 952 F.24 at 1064-
63 (upholding First Amendment challenge where case involved
only merchandise bearing political messages). Thus, we agree
with the district court's conclusion that the Ordinance does not
unconstitutionally infringe expressive conduct.’

B
Next, Nordyke contends that the Ordinance's prohibition of

3 However, we note that our holding does not foreclose a fotore
as applicd challenge to the Ordinance.
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gun possession on County property nnconstitutionally burdens
his right to commercial speech. We have previously held that
the act of exchanging money for a gun is not "speech” for the
purposes of the First Amendment. See Neordvke v. Santa Clare,
County ("Nordyke HI"), 110 F.3d 707, 710 (9th Cir. 1997}, In
Nordyke I, the very same Nordykes that are before us in this
case successfully challenged an addendum 10 a Icase between
the county and the fairgrounds operator that barred gun shows
from the fairgrounds. The lease addendum held to be an
unconstitutional infringement of commercial free speech rights
in Nerdvke IIT prohibited offers to sell guns. In contrast, the
Ordinance here bars nefther sales nor offers to sell, only
possession. See Alameda County, Cal, Ordinance §
9.12,120(b). Nevertheless, Nordyke argues that the probibition
on possession makes the sale more difficuli and sometimes
impossible, stifling oomnercml speech.

Pursuant to Nerdyke m; fhe sale itgelf is. not commercial )
speech. It is difficult to argme then that malqng the sale (non -
speech) more difficult by barring possesston (non-speech)
infringes speech. Nordyke cites no authority for this
proposition. Nor Is this the case of making a sale more difficult
by barring speech. In cases such as Nordyke fI7, what tenders
the law unconstitutional is the interference with speech itself,
not the hindering of actions (e.g., sales) that are not speech. As
possession itself is not coramercial speech and a ban on
possesston at most Interferes with sales that are not commercial
speech, we agree with: the district court’s conclusion that the
Connty's prohibition on possession does not infringe Nordyke's
tight to free commercial speech.

1

Finally, we tura to Nordyke's challenge to the Ordinance on
Second Amendment grounds. The Second Amendment
provides: "A well regulated Militia, being necessary to the
security of a free State, the right of the people to keep and bear
arms, shall not be infiinged.” U.S. Const. amend. I The
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meaning of this amendment and ihe extent of the constitutional
right it confers have been the subject of much scholarly and
legal debate.

The "individual rights" view advocated by Nordyke has
enjoyed tecent widespread academic endorsement. See, e.g.,
Sanford Levinson, The Embarrassing Second Amendment, 99 -
Yale LJ. 637 (1989); Eugene Volokh, The Commonplace
Second Amendment, 73 N.Y.U. L. Rev. 793 (1998). In addition,
Nordyke finds support for the individual rights interpretation
from our sister circuit's recent holding in Lited Stees v
Emerson, 270 F.3d 203 (5th Cir. 2001), that the Second
Amendment "protects the right of individuals, including those
not then actually a member of any militia or engaged in active
military service or training, to privately pcsmtss and bear their
own firearms." Id. at 260.

‘We recognize that our sister cireuit engaged in a very
thoughtful and extensive review of both the text and historical
record smrounding the enactment of the Second Amendment.
And if we were writing on 2 blank slate, we may be inclined to
follow the approach of the Fifth Circuit in Emgrseon. However,
we have squarely held that the Sccond Amendment guarantees
a collective Tight for the states to maintain an armed militia and
offers no protection for the individuel's right to bear arms. In
Hiclman v. Block, 81 F.3d 98, 102 {9th Cir. 1996), we held that
"it is clear that the Second Amendment gnarantees a collective
rather than an individual right. Because the Second Amendment
guarantees the right of the states to maintain armed militia, the
states alone stand in the position to show legal injury when this
right is infringed.” (citations and intexnal gquotation marks
omitted).

As 2 resalt, our holding in Fickman forecloses Nordyke's
Second Amendment argument. We specifically held there that
individnals lack standing to raise a Second Amendment
challenge to a law regulating firearms. 7d. ar 703. Because
" Article T standing is a jurisdictional prerequisite,” id. et 101,
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we have no jurisdiction to hear Nordyke's Second Amendment
challenge to the Ordinance. See  Ex parte MeCardie, 74 US.
(7 Wall ) 506, 514, 19 L. Ed 264 (1868) ("Without jurisdiction
the court cannot proceed at all in any cause. Jurisdiction is the -
power to declare the law, and when it ceases to exist, the only
function remaining to the court is that of announmng the fact
and dismissing the cause.").*

4W¢ should nete in passing that in Silveira v. Lockysr, 312 F.3d
1052 (9th Cir. 2002), another panel took it upon itself to review the
constitirtinnal protections afforded by the Second Amendment even |
though that panel was glso bound by our court's holding tn Hickman. The
panel in Silveira conchnded that analysis of the text and histarical record
Ted it tor the conchizion that the collective view of the Second Amendment
i5 correct and that individual plaintiffs lack standing to sue,

However, we feel that the Silveira panel's exposition of the
conflicting interpretations of the Second Amendment was both :
Topersuasive and, even more importantly, unnesessary. We apres with
the coneurring opinion in Silveira: "[W]e are bound by the Hickman
decision, and resclution of the Second Ameodment fssus before the conrt
teday is simple: plantffs lack stendmg to soe for Second Amendment
violations becanss the Second Amendment puatantess a collestive, not an
individual, right." Silveira v. Lockyer, 312 F.3d 10594 (9th Cir. 2002)
(Magil, J., concurring). This represents the sssential holding of Hiclman
and i3 the binding Jaw of this circuit

Thers was sitaphy 1o need for the Silvema panel’s bread digression. -
In a recent case, an indivicual plaintiff cited to the Fifth Circuit's holding
in Ernerson and argued that the Second Amendment protects an
mdividual right to baar arms, United States v. Hinostroza, 297 F.34924,
8927 (5th Cir, 2002). Henwever, we summarly, and properly as a matter of
stare decisis, rejected the Second Amendment challenge on the gronnds
that it is foreclosed by this court’s holding m Hickman.

Therefore, despite the burgeoning legal scholarship suvppotting the
"imdividial rights" theory ag well as the Fifth Cireuit's holding in
Emerson, the Silveira panel's decision to re-exammne the scope and
purpese of the Second Amendment was improper, Because "only the
court sitting en bane may overrule a por decision of the court," Morton
¥. De Oliveira, 984 F,2d 289, 292 (9th Cix, 1993), the Silveira panel was
beund by Hickman, and its rather lengihy re~consideration of Hickman
was neither warranted nor constitutes the binding law of this circuit
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v

For the foregoing reasons,.the district court's demial of
Nordyke's application for a preliminary injunction must be .

AFFTRMED.

CONCUR BY:
Reonald M. Gould

CONCUR:
GOULD, Circuit Judge, Specially Concuiring:

I join the court's opinion, and write to claborate that
Hickman v. Block, 81 F.3d 98 (9tk Cir. 1996), was wrongly
decided, that the remarks in Silvefra v. Lockyer, 312 F.34 1652
(97 Cir. 2002), about the "collective rights” theory of the
Second Amendment are not persnasive, and that we would be
betier advised to embrace an “individual rights” view of the
Second Amendment, as was adopted by the Fifth Circuit
United States v. Emerson, 270 F.3d 203, 260 (5th Cir. 2001),
consistent with United States v. Miller, 307 U.S. 174, 83 L. Ed.
1206, 59 5. Cr 816 (1939).! We should recognize that
individual citizens have a right to keep and bear atms, subject

Accordingly, we ignore the Silvefrz panel's unnecessary historical
disquisition as the dicta that it s and consider oursehves bound only by -
the framework set forth in Hickman.

MThis view is b current view of the United States. See
Opposition to Petition for Certiprari in United States v. Emerson, 122 8.
Ct 2362, 155 1. Ed. 2d 184, at 19 n.3, avulable at
hitp A iredol. poviosmbriefa’2 001 Oresponaes! 2015780, resp.pedl
("The cutrent position of the United States . . . is that the Second
Amendment mars broadly proteats the rights of individuals, meluding
pessans who are not members of any militia or engaged in active military
service or training, to possess and bear theic own firearms, suh_}ecttu
reasonable restdcticns ., . "),
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to reasonable restriction by the government? We should also
revisit whether the requirements of the Second Amendment are
mncorporated into the Due Process Clause’ of the Fourteenth

* Emerson, 270 F.3d at 260. See aiso Memorandum fom the
Attornery General [John Asheroft] to all United States Attarneys, Re:
Lhited States v, Emerson, Now. 9, 2001, {"The [Emerson] opinion al2o
miakes the important pokut that the existence of this individual right doss
not mean that reasonable restrictions cannot be irposcd, to provent wnfit
persons from possessing fwoans of to restricd possession of firearms
particularly suited to criminal misuse.™.

3 Whether and to what extent the Bill of Rights should be
incarporated into the Due Process Clause of the Founteenth Amendroant
is a question that has intrigned many. See Felix Frankfurter,
Memorandum on “"Incorporation” of the Bill of Rights into the Due
Process Clause of the Fourteenth Amendment, 78 Harv. L. Rev. 746
(1963): Huge Lefayelte Biack, A Constitutional Faith, ab xvi-vij, 34
(1968); William 1. Brennan Jr., Tha Bill gf Rights and the States, 36
N.Y.U. L. Rev. 761 (1961); William J. Bremman Jr., The Bifl of Rights and
the States; The Revival of State Constitutions as Guardiany of Individual
Rights, 6] N.Y.U. L. Rev. 535 (1988); Duncen v. Lowisiana, 391 U5,
145, i78-193, 20 L. Ed. 2d 491, 88 5. Ct. 1444 (1968) (Harlan, I,
dissenting); Erwin N. Griswold, Due Process Problems Today in the
United States, in The Fovrtesnth, Arendment 161, 164 (Bernard
Schwartz ed., 1970); Akhil Reed Amar, The Bill of Rights and the
Fourteenth Amendment, 101 Yale L2 1193 (1992).

The Siivelra majority states that United States v, Crigkshank 92 U.S.
542,23 L. Ed. 588 (1876), and Presser v_Dlinois, 116 ULS. 252, 29 L. Ed.
15, 6 8. Ct, 580 (1886), cases holding that the Second Amendment is not
applicable to the states, "wers decided before the Suprerme Court held
that the Rill of Rights is incorporated by the Fourteenth Amendment’s
Due Process Clanse." Silveirg, 312 F.3d at 1066 n.27, These remarles of
Silveira on Incorporation are overbroad and maceurate. Maony
Amendments of the Bill of Rights have been incorporated agaings the
states. See, 2., Duncen v Lowigfana 391 ULS, 145, 20 L. Bd. 24 431,
88 5. Ct. 1444 {1965} (right to criminal jury);, Matlay v. Hogan, 378 U.S.
I, J2L Ed 2d 653, 84 5. Ct. 1489 (1964} (privilege apainst compelied
self-incrimination; New York Times Co. v, Sullivan, 376 U.8. 254, 11 L.
Ed. 24656, 84 5. Ct. 710 (1964) (fresdom of spesch and press));
Abington Sch. Dist. v Schempp, 374 U8 203, IO L Ed. 24 844, 63 5. (b




Pet App. 12

1560 (1963 (nonestallishment of religion); Gideon v. Watmwrizht, 372
U.S. 335, 9 L. Ed. 24 799, 83 8. Ct. 792 (1963) (right to counsel}; Manp
v. Ohio, 367 U.S. 643, 6 X. Ed. 24 1081, 81 5. Ct. 1684, 88 Ohio Law
Abs 513 (1961) {exchision of evidence obtained by unrsasonalle search
and setzure). However, the entire Bill of Rights has not been incorporated
into the Fouttsenth Amendment’s Due Process Claose, See John E.
Nowak & Ronald D. Rotunds, Constitutional Law 332-334 (4th ed
1991).

We have held that the Second Amendment i3 not incorporated and -
does not apply to the states. Fresno Rifle and Pistol Chub, i v Van de
Samp, 963 F.2d 723 (9th Cir, 1992), If Fresno controls, then the Second
Avsedment cannot be considersd to apply to state and local regrdation.
FEresno in turn is grounded on Crutkshank and Presser. Silvelra urges |
that Crghshank and Presser have been undermined, assertiog that
Barron v. Baltimore, 32 U8, 243, 8 1. Ed. 672 {1833) (holding that the
Bill of Rights doss not apply to the states), on which Crufizhant and
Precsey relind, ie "nowereineted.” Sifvedvs, 312 F 34 ot 1066 117,

Although the Sopreme Court has incorporated many clauses of the -
Bill of Rights o the Due Process Clause of the Fourtsenth Amendrnent,
the Suprame Conrt has never sxplicitly overmlad Barron, More
imoportantly, the Supreme Court has never explicitly overruled
Crdizhank and Presser. If reconsideration of Fresms is nonstheless
penrmisaitle, we must ask whether the liberty guaranteed by the Second
Amendment is protected by the Due Process Clause of the Fourteenth
Amendment. The Due Procsss Clause of the Fourteenth Amendment
protects those libertias which are "deaply rooted in this Nation's history
and tradition, and implicit in the concept of ordered liberty, such that
oeather liberty nor justice would exist if they were sacrificed."
Washingtom v. Gluckebers, 521 U8 702, 721, J3R L. Bd 2d 772, 117 8.
Cr. 2258 (1997} (internal quotation marks and citations omitted). To the
extent that the Second Amendment wag aimed at maintaining an srmed -
citizenry and lecal power as a cheele againat the possibility of federal
tyranny, that purpose is not ditectly applicable to the states, and a Second
Amendment restraint on the states in this sense is not implicit to the -
consept of erdered liberty. Wo single atate could forecloss liberty of its
citizens when faced with the collestive power of the faders] government
and other stzies, On the other band, as Presser recognized, the vitality of
the Second Amendment's protection for national defense and for
preservation of fréedom depends on the premise that the states cannot
disarm the cittzenty. Presser, 176 1.8, e 264-266 ("It {5 undoubladly
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Amendment.®

Oux panel is bound by Hickman, and we cannot reach the
metits of Nordyke's challenge fo Second Amendment, But the
holding of Hickman can be discarded by our court en banc or
can be rejected by the Supreme Court if it decides to visit the
issug of what substantive ri ghts are safegvarded by the Second
Amendment®

true that all ¢itizens capable of bearing arms constitite the reserved
wrilitary foree of reserve militia of the United States as well 2s of the
states, and, in view of this pretogative of the general govermpent, as well
as of its general powers, the states cannot, ¢ven laying the constitutional
provision in question out of view, prohibit the people from keeping and
‘bearing arms, so as to deprive the United States of, their rightfu} resonrce
for maintatming the public security, 2nd disable the people from
performing their duty to the general government.”) In this respect,
mantenance of an anmed cigzenry might be argued to be impiicit in ine
concept of ardered lberty and pmtectedbyﬂ:cﬂun Process Clause of the |
Fourteenth Amendment. .

% Anothes potential avene for meotporation is via the
Privileges and Imrmmities Clanse of the Fourtgenth Amendment which
also may convey restrictions of the Second Amendment on the states. See
Akhil Reed Amar, The Second Amendment: 4 Case Study in
Constititione! Interpretation 2001 Utah. L, Rev, 889, 598-899. See also
Laurence H. Trbe, Taking Text and Structire Serfously: Reflections on
Free-Form Method in Constingional Intevpratation, 108 Harv, L. Rev.
I221, 1297 n.247 (1995) {advocating use of the Privileges and '
Immunities Clause and calling for Slenshter-House Cages, 83 U8, 36, 21
L. Ed 394 {1872}, to be overmled in order to accormplish this goal}). I
express no view on this theoty.

> The Supreme Coutt's Second Amendment cages have
displayed limited anatysis of the structure and meaning of the Second
Armendrment. See generally 1 Laursnce ., Trbe, American Constitutional
Law 894-902 (3d ed. 20007 The Supreme Court in zuy appropriate case,
however, may decide to review and clarify Second Amendment theory
and application, and, as Justice Thomas has remarked, "determine
whether Tustice Story was correet when he wrote that the right to bear
arms has Justly been considered, as the palladium of the liberties of a



Pet. App. 14

1 write to express dizsagreement with the "collective rights
view" advanced in Hickman and Sifveira because I conclnde
that an "individual rights view™ of the Second Amendment is
most consistent with the Second Amendment's language,
structure, and purposes, as well as colonial experience and pre-
adoption history.®

The Second Amendment provides: "A, well regnlated
Militia, being necessary to the security of & free State, the right
of the people to keep and bear Axms, shall not be infringed.”
U.8. Const. amend. IL Because the "eollective rights” view. of
Hiclonan and Silveirg relies on the Second Amendment's
intreductory clanse, it denigrates the right "of the people” and
seeks to limit that right to participation in militia activity. The

republic.’ ™ Brintz v Inited Stees, 527 XS 898, P38.030, 138 L. FEd. 24

14, 17 8. Ct 2365 (1997) (Thomas, J., cancnrring) {(guoting 3 Joseph
Story, Commentaries § 1890, p. 746 (1833).

€ In addition to the Fifth Cireuit, see  Fmersop, 270 F.3d ot
264, many scholars have reached this conclusion. See, g, DonB. Kates,
Ir. Bandgun Prohibition and the Original Meaning of the Second
Amendment, 82 Mich, L. Rev, 204, 21143 (1983) (advocating the
mndividual rights view); Sanford Levinson, The Embarrassing Second
Amendment, 99 ¥ele LY 637, 642 (1988} (same); Rebert B, Shathepe,
The Ideological Orighs of the Second Amendment, 69 J. Am. Hist. 559
(1982} (same); William Van Alstyne, The Second Amendment and the
Personal Right to Arms, 43 Duke L.J, 1236, 1253 (1994) (samg); but see
Michael C. Do, What Does the Second Amendmeont Mean Today, 75
Chi.-Kent L. Rev, 291, 294 (2000} (advocating a collective tghts view);
Jack N. Rakove, The Second Amendment: The Fighest Stage of
COriginaliom, 76 Chi-Kent L. Rev. 103, 124 (2000} (same); David Yassky,
The Second Amendment: Structure, History and Constizwzional Change,
29 Mich. L. Rev. 588, 597 {2006 (arguing that "the Founders’ overriding
CONCStn was 10 ensure that the new naticn's military forcs would be
compoasd of staie militias instead of, or at Teast in addition to, a federal
standing armmy™).
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first eight Arnendments of the Bill of Rights protect personal
rights of the people. The introductory clanse of the Second
Amendment provides one justification, not the sole one, for the
personal right that is gramted. The introductory clause cannot
property be read to eliminate the substantive protection of "the
right of the people. Limiting the Second Amendment's
protection to collective rights of militias affronts the most basic
protections of the Second Amendoent. The subject of the
‘Second Amendment is the right of the people to keep and bear-
arms; the text of the Second Amendment protects that right
frora Infringement.

Also, the "collective rights” view of the Silveira majority
gives too little weight to the Second Armendmeni's protection
of a right to "keep" arms. The Sifveira majority seeks to
enhance collective rights theory by contending that to "beat™
arms has a military meaning. Sifveira, 312 F.3d ar 1072. But
the Second Amendment's literal terms are copjunctive. The
Sitveira majority vrges that "keep and bear” should be read
together. Jd ot 1074. Though the terms are related, the distinct
right to "keep” arms is individual and a helpfil antecedent to
bearing arms in a militia.

The Sifveira majority also urges that the word "keep" has no
independent content because the Second Amendment does not
protect a tight to "own" or a dght to "possess” arms. Id. at 1672
{"We consider it highly significant, however, that the second
clanse does not puxport to protect the right to "possess’ or 'owr,
but rather to keep and bear' arms. ", This argument is not valid.
First, ownership is irrelevant. One can keep arms that belong to
a friend or relative, and a bailee of arms can protect a
homestead or serve in amilitia. Second, as for the argument that
the Second Amendment doesn't say “possess” amms, consider
the American Heritage dictionary's first definition of "keep™ "to
retain possession of" The American Heritage Dictionary 459
(3d ed. 1974); see zlso Thomas Sheridan, A Complete
Dictionary of the English Language (6th ed. 1796) (defining "to
keep” as "[tlo retain; to have in custody™); Samuel Johnson, A
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Dictionary of the English Language (7thed. 1785) (defining "o
keep" as "to retain; not to Jose" and also "[fJo have in
custody."). Because literally a right to "keep" arms means a
right to possess arms, Silfveira’s argument, to the extent that it
rests on a distinction between "keep" and "possess,” is not
persuasive. Third, Jilveirg’s argnment that a right to "keep”
arms is subordinate to aright to "bear" arms sidesteps the literal
conjunctive language of the Amendment and misconstrues the
natire of a militia in which ordinary citizens contribute their
personal arms to, and risk their lives for, the Nation's defense.

The conclusion that the Second Amendment's language
supports an individual right to "keep and bear arms" is
strengthened when we consider the nature and meanjng of the
term "Militia." The Second Amendment's language indicates
that the "Militia" rests upon the shoulders of the people. As
Professor Akhil Amar has explained, "the militia were the
people and the people were the mitita " ANl Reed Amar, The
Second Amendment: A Case Study in Constitutional
Interpretation 2001 Utah. L. Rev. 889, 892, He further
explained that an earlier draft of the Amendment recited thatthe
militia would be "composed of the body of the peeple." /d
{¢citing The Complete Bill of Rights 170-173) (Neil 11, Cogan,
ed, 1997). '

Pethaps: most importantly, the Second Amendment's
purposes strongly support the theory of an individual right to
"Leep and bear" arms. The Second Amendment serves at least
the following two key purposes: (1) to protect against external
~ threats of invasion; and (2) to guard against the internal threat
that our republic could degenerate to tyranny.” The purpose of
militia to oppose external threat and preserve the national

7 On the gemeral problem of risks that a dernncratic republic may
not endure, a classic work, ficst published in 1885 by nineteenthecentury
lepal scholar Sir Henry Sumper Maine, 1= Poprdar Government {Liberty
Classies 1976).
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security is apparent from the face of the Second Amendment.
The purpose of militia to check potential tyraony of a national
govermment is implicit and is documentedh}r contamporaneous
parallel provisions of state constitutions.”

This view {5 2lso reinforced by English and colonial hiztory.
English history shows copstant recourse 1o milita to withstand
invading forces that amrived not rarely froms England's
neighboring lands, See generally 2 Winston 8. Churchill,
History of the English Speaking Peoples: The New World
{Dodd, Mead, & Co. 1966); 3 Winston 3. Churchill, History of
the English Speaking Peoples: The Age of Revolution (Dedd,
Mead, & Co. 1967). In the colonies, not only seldiers, but also

¥4 fow examples from state constitutions illustrats the point:

“FT|he people have a right to bear arms, for the defence of the State;
and, as standing armies, I time of peace, are dangerows (o libery, they
onght not be kept up; and that the military should be kept under strict
subordination to, znd govemed by, the civil power.” N.C. Declaration of
Rights, § XV (1776)

"[TThe people have aight to bear arms for the defence of themselves
end the state; and as standing armiss in the time of peacs are dangerous to
Iiberty, they cught not to be kept up; And . . . the military should be kept
under strict subordination, to, and governed by, the civil power." Penn.
Const. Declaration of Rights, cl. XTI {1776) '

"[TThe people have a right to bear arms for the defence of thameslves
and the State — and as standing armies in time of peace are dangerous to
Iiberty, they cught not to be kept up; and . . . the military shauld be kept
under strict subordination to atd govm:led by the civil power," VL Const.
b, L, art, 16 (1777)

"[A] well regulated militia, composed of the body of the people,
tramicd to arms, is the propet, natiral, and safe defanse of a free state; . . .
standing arrries, in time of peace, should be avoided as dangerous to
liberty; and . . . in all cases the malicary should be under strict
subordination to, and governed by, the civil power." Va. Const. 2rt. L, §
13 (1776).
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farmers, merchants, and statesmen typically owned weapons,
and there can be no doubt that militia played important roles in
defending the colonies in the seventeenth’ and eightesnth
centuries and during the revolutionary break with Great Britain,

Those who debated and framed the Bill of Rights were
educated in practical political concepts and doubtless
recognized that an opening gambit for tyrants is to disarm the
public.’ If the Second Amendment is held to protect only a
state-regulated militia, then there would be no constitetional bar
to a federal government eutlawing possession of all arms by
bunters and those with legitimate needs for protection. A
general confiscation of guns could become the order of the day. -
I believe that result is foreclosed by the salient purpose of the
Second Amendment to guard against tyramny, and that an
Individual right 10 keep and bear arms must be recognized.

It doas not follow that such a right is absolute, The Bill of
Rights, though robust, mmst be interpreted in lght of societal
needs. For example, even the broad protections of fiee speech
in the First Amendment do not protect person who "falsely
shout[s] fire in a theatre and caus[es] a panic." Schencky. US.,
249 US. 47, 52, 63 L. Ed, 470, 39 5. Ct. 247, 17 Ohio L. Rep.
149 (1919) (Holmes, 1.). Sirnilarly, the Fourth Amendment’s
general requirement of a warrant for a search permits
exceptions for exigent circumstances, See Pavion v. New York
445 U.S. 573, 63 L. Ed. 2d 638, 100 §. Ct. 1371 (1980). And
though recogmizing an individnal right to keep and bear arms,
government can within due bounds regulate ownership or use

? 10ne of the ardinary modes, by which tyrants accomplish their
parposes without resistanes, is, by disarming the people, and making it an
offtnse to keep arms, and by snbstituting a regolae &y in the stead of 2
resort to the militia, The friends of 2 ffee govermment canmot be twa
watehiul, to overcome the denperous tendency of the public mind to
sacrifice, for the sake of mere private convenience, this powerful check
upon the designs of ambitions men." I oseph Story, A Familiar Exposition
of the Constitition of the United States § 430, p. 246 {1840).
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of weapons for the public good We would make progress if the

Supreme Court were to establish a doctrine of an individual -
Second Amendment right subject to Teasonable govertment

regulation. The decisional chips would thereafter fall where

they may on the basis of particular cases and the delicate

balance of their precise facts, zided by the complementary

afforts of lawyers, scholars and judges.® The law would best

put asids extreme positions and adopt an assessment of

reasonableness of gun regulation, for this would placeus on the

right track. !

Restricting the Second Amendment to "collective rights" of
militias and ignoring individual rights of the people betray a
key protection against the recurrent tyranny that may in each

10 roe Jaw dovelops irough interdependent actions of
academics advancing theories, advocates championing thee in Jitigation,
and Jodpes making decisions that clarify doctrine. The process is
onpaing, for after decisions, academmics will eritiqus and offer suggested
improvements, advocates will bring cases arguing what Judges said as
refined by academic feedback, and more refned decisions result from
this process, See Hon. Wade H. MeCroe, Ir., The dmmual Jolot Randolph
Tucker Lecture, Partners in a Process: The Academy and the Cowrts, 37
Wash, & Lee, L. Rev. 811, 1041 (198]).

T 1y view it is an error, though understzndable one, to view
the Second Amendment exchsively or primarily with the issue in mind of
whether it constrains gun contesl, That controversial issue, 25 important
as it may be, ean be a distorting lens throvgh which to view the
Amendment if it clonds judgment and prevents understanding of the basic
purposes of the Secand Anendment Instead, the Second Amendrent
sheuld be considered in light of its core purposes of protecting the
nation’s safety from external threat or internal tyranmy. However,
recognition of individual right in the Second Arsendment, to protect
pational security, is not inconsistent with reascmable regulation, which
may be permisaible onder several theorjes: (1) all weapons are not "arms”
within the meaning of the Second Amendrnent; (2) "arms" protected may
be limited to those consistent with use by an organized militery force, as
suggested in Mifler; and (3) irnportant governrment iuterests may justify
reagomable regmlation.
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generation threaten individual liberty.'* The Sifvefre majonity
takes the position that the Framers' concems to-check the
possibility of a Federal government tyranny are sufficiently
answered by reading the Second Amendment merely to ensure
that the states could notbe barred from funding state-organized
militia Silveira, 372 F.34 at 1085..1 disagree. The Second
Amendment cannot properly be interpreted to. entust the
freedom of the people to the premise that state governments
would arm a self-reliant pecple and protect the people against
a federal tyranny. The practical concept ofmilitia contemplates
an armed citizenry capable of rising up, with what army they
hold or can find, to defeat resist or at mirvimurn delay an .
invader until more orgenized power can be marshalled. The
likelihood of broad resistance from an armed citizenry is a
deterrent to any would be invader. Equally important, the
practical concept of militia, embracing ap anmned citizenry,
stands to deter risk of government degradation to tyranmy. This
concept is weakened by Sifveira’s premise that the citizens
could rely on their states to be an arsenal and reposltory for
arms, and otherwise have no rght.

The Second Amendment protects not the rights of militias
but the rights "of the people.” It protects their right not cnly to
' "bear arms," which may have a military connotation, but to

12 (e should instead heed the observations of President John F.
Eennedy on the Second Amendment, which have rematning vitality:

"By ¢alling attention to 'a well regulated militia,' the security' of the
natton, and the right of cach citizen 'to keep and bear arms,' owr founding
Eathers recognized the essentially civilion naters of our economsy.
Although it is extremely vnlikely that the fears of governmental tyranny
which gave rise to the Second Amendment will ever be 2 major danger to
our nation, the Amendment siill remains an importont declaration of our
basic civilian-military relationships, in which every citizen rmst be ready
to participats i the defense of his country. For that reason I believe the
Second Amendment will abways be important.”

John F. Kennedy, Know Your Lawmakers, Guns, April 1960, at4,
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"keep arms," which has an individoal one. By giving inadequate
weight to the individual right tokeep anmns, the Sifveira majonity
does not do justice to the language of the Second Amendment
and disregards the lesson of history that an anmed citizenry can
deter external ageression and can help avoid the internal danger
that a representative government may degenerate fo tyranny. .
The right to "keep and bear arms” is a fundamental liberty upon
which. the safety of our Nation depends, and it requires for its
efficacy that an individual right be recognized and honored.

Ireach this conclusion despite a recognition that many may
think that these ideas are outmoeded, that there is no nsgk.in
modern times of our govermment becoming 2 tyranny, and that
there is little threat that others would invade our shores or attack:
our hzartland. However, the Second Amendment was designed
by the Framers of our Constitution to safeguard our Nation ot
only in times of good governrent, such as we have enjoyed for

- generations, but aiso i the event, however uniikely, that o
govermment or leaders would go bad. And it was designed to
provide national security not only when our country is strong
but also if it were to becoros weakened or otherwise subject to
attack. As the people bear the risk of loss of their freedom and
the pain of any attack, our Constitution provides that the people
have a right to participate In defense of the Nation. The Second
Amendment protects that fundamental right.
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ORDER DENYING REHEARING EN BANC: .
UNITED STATES COURT OF APFEALS - |
FOR THE NINTH CIRCUIT

Filed: April 5, 2004,

FJUDGES: Before: Arthur L. Alarcon, Diarmuid ¥. O"Scannlain,
and Ronald M. Gould, Circuit Judges. KOZINSKI, Circuit
Judge, concmring. KLEINFELD, Circuit Judge, dissenting from
denial of rehearing. GOULD, Circuit Judge, with whom
QO'SCANNLAIN, KLEINFELD, TALLMAN, and BEA, Circuit
Tudges, join, dissenting from denial of rebearing.

OPINION;

ORDER

The pane! voted to deny the petition for rehearing. Judges
('Scannlzin and Gould voted to grant the petition for rehearing
en bane, and Judge Alarcon so recommended. The panel
requested a vote of the full court on whether the case shonld be
reconsidered en banc. A majority of the active nonrecused
Judges of the court failed to vote in faver of rehearing en bane,
and the petition is therefore denied. With this order the clerk
shall also file Judge Kozinski's concurrence, Judge Kleinfeld's
dissent from denial, and Judge Gould's dissent from denial.

The stay of the issuance of the mandate is vacated. .

CONCUR BY: KOZINSKI

CONCUR.: KOZINSEL Circwmit Judge, ccncun‘iﬁg:

The concems raised by Judge Gould's dissent also triggered
an en banc call in Silveira v, Lockyer, 312 F.34 1052 (9th Cir.
2002). After & vigorous exchange of views, the call misfired,
328F.3d 567 {9th Cir. 2003}, and the Supreme Court shot down
the petition for certiorart less than six months age, 157 L. Ed.
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24 693, 124 5. Ct. 803 (2003). Becanse I believe pmdental
considerations militate against revisiting the issue quite s¢ soon,
1 voted against taking this case en banc and so, regretfully, -
cannot join Judge Gould's bulls-eye dissent.

DISSENT BY: KLEINFELD GOULD

DISSENT: KLEINFELD, Circuit Judge, dissenting from denial
of rehearing en bane: '

I respectfully dissent. I join fully in Judge Gould's superbh
disseht, which explains coherently and most admirably why the
Second Amendment guarantees an individual right to keep and
bear arms.

Our court has erased 10% of the Bill of Rights for 20% of
the American people. No liberties arc safe if courts can so easily
erase them, and no iover of ifberty can be confident that an
important right will never become so disfavered in popular or
elite opinion as to be vulnerable to being discarded like the
Second Amendment.

Ihave spelled out in great detail why out court's view of the
Second Amendment is indefensible, in my dissent from denial
of rehearing en banc in Silveira v. Lockyer.! Judge Gould has
graciously noted some of the points in that dissent, and I will
not restate them here.

Our court and the Fifth Circuit take opposite views. In
United States v. Emerson, the Fifth Circuit reads the Second
Amendment to establish an individual right to keep and bear
arms.? Our cowt reads it not to. Our court takes what to me Is
a position verging on droll legal humor, that the right is a

! Silvains v, Tockver, 328 F.3d 567, 570 (9th Cir. 2003)
{Fleinfeld, 1., dizsenting from denis] of rehearing en banc}. -

2 United States v. Emerson, 270 F.3d 203 (5th Cir. 2001).
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“collective” right belonging to state govemment, meaning that
it is enforceable only by the state, even when the state is the
violator, '

Whether the Second Amendment guarantees an individual
right is more likely to affect the outcome in this case than in
Silveira. In Silveir, the challenge was to California's ban on-
assault weapons. Reasonable regulation of the individual right
guaranteed by the Second Amendment might well have led to
the same result, no relief, as the result reached by the panel
using the "no individual right" argnment. In this case, by
contrast, the result might well have been different if we had not
erased the Second Amendment. The ordinance at issue, subject
10 naTow exceptions, criminalizes any and all possession of
fireanms on county property. The case before the panel was
about apparently law-abiding persons wanting to hold a gun
show at a fairgrovmds. .~ .

Sorme people think that the Second Amendment i an
outdated relic of an earlier time. Dioubtless some also think that
constitutional protections of other rights are outdaied relics of
eatlier times. We The People own those rights regardless,
unless and until We The People repeal thermn. For those who
believe it to be outdated, the Second Amendment provides a
good test of whether their allegiance is really to the Constitution
of the United States, or only to their preferences in public
policies and avdiences. The Constitution iz law, not vague
aspirations, and we are obligated to protect, defend, and apply
it. If the Second Amendment were truly an ountdated relic, the
Constitution provides a method for repeal. The Constitution
does not fiomish the federal courts with an eraser.

GOULD, Circuit Judge, with whoem O'SCANNLAIN,
KLEINFELD, TALLMAN, and BEA, Circuit Judges, join,
dissenting from denial of rehearing en banc: |

Imsi:ectfull}r dissent from our denial of rehearing en bane.
This case presents an important issuc of the scope of the
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constitutional guarantee of the Second Amendment, arising In
the context of state restriction of gun shows. The panegl decision
in this case, Nordvke v. King, 319 F.3d 1185, 1198 (Sth Cir.
2003), was compelled by our ¢ircuit's prios holding in Hiclmag
v. Block, 81 F.3d 98 (9th Cir. 1996}, in which we embraced a
"eollective rights" reading of the Second Amendment Tbelieve
Hickmen was wrongly decided! An "individual rights”
interpretation, as was recently adopted by the Fifth Crreuat in
UInited States v. Emerson, 270 F.3d 203 (Sth Cir. 2001),

comsistent with United States v, Miller, 307 U8, 174, 83 L. E4
1206, 59 8. Ct. 816 {1939),* is most consistent with the text,
structure, purposes, and history of the Second Amendment, as
well as colonial experience and pre-adoption history. It also
reflects what 1 considex to be the scholarly consensus that has
recently developed on the question of how to best interpret the

Simi'laﬂ}r, for the reasons expressed herein, I am not persnaded
by the claboration of a collective rights view in our circuit’s opinicn in
Silveira v. Lockyer, 312 F.3d 1052 {oth Cir. 2302’}, cert. denied, 157 L.
Fd. 24 693, 124 S. Ct. 803 (2003). To the contrary I think Silveira
contimass mistakenly to endorse the ill-advised theory of Hickman, - -

- 2 'Inis is the current view of the United Staes, as reflected in the
United States' oppositicn to the petition for certorari filed in Emerson,
See Doposition 1o Petition for Certiorari in United States v. Emerson, No.
(1-8780, at 19-20 0.3, available at
httpedweanusdoj.govosg/bricti 2001 Oresponses/2001-8780.resp pdf
("The current position of the United States . . . i8 that the Second
Amendment more broadly protests the rights of individuals, meluding
persons who are not members of mny militia or eugeged in active military
service or tralning, to possess and bear their own firsarms, subject to
reasonable restrictions desipned to prevent possession by unfit persons or
to restrict the possession of types of firearms that are particulaly suited
to criminal misnse.™); see algo Memorandurn from the Attorney General
to All United States Attorneys, re; Lnited States v. Emerson (Nov. 9,
2001}, available at http:/fwww usdol. sovioag/briefs/200 anses’
2001-8780resp.pdf ("In my view, the Emerson opinion . .. generally
reflects the correct understanding of the Second Amendment.”).
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Second Amendment. We should recognize that individual
citizens have a constitutional right to keep and bear arms,
subject — in the serne manner as all other core constitutional
rights -- to certain limits.” Thereafiter, the chips will fall where
they may, and decisions in due course will clanfy what is and .
is not constitutionally permissible regulation, and the further
standards for addressing it.

I dissent with recoguition that we only recently denied en |
bane review in 2 case presenting a sirnilar issue on the scope of
the Second Amendment right to keep and bear atras. Silveiray,
Lockyer, 312 F.3d 1052 (9th Cir. 2002), reh'g en banc dended,
328 F.3d4 567 (9th Cir. 2003}, cert. denied, 124 8. Ct. 803
(2003). However, Nordyke differs from Silveira, and is more
appropriate for en banc reconstderation of the holding in
Hickman. In conirast to Silveira, which involved a challenge to
a California law restricting the possession, use, and transfer of
assenlt wezpons, 312 F.3d at 1055, a provocatve issue,
appellants in Nordyke challenged a local ordinance prohibiting
the possession of all firsarms on county property, which had
the effect of foreclosing a traditional gun show. Some may
consider that the regulation of assault weapons may implicate
too many difficult considerations beyond that of whether the
Second Amendment eonfers an individual or collective right.
The ordinance at issue in Nordyke, if it st be tested in light
of an individual Second Amendrent right, will not Taise the
sarne concerns. Ifthe Second Amendment confers an individual
right, then the Nordyke gun possession ban presents a better
context i which our court might have assessed the
constitutionalty permissible bounds of gun regulation.

. 3 If this jzsue, as presented in Nordsie, arises in a similar case
in some other cireuit, it may also be necessary to consider whether the
Zecond Amomdment's protections ere incorporated in the Due Process
Clause of the Fourtesnth Amendwent. See Nordyke, 315 F.3dat 1193 0.3
(Gould, T., specially concurring), )
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X

The Second Amendment provides: "A. well regulated
Militia, being necessary to the security of a free State, the right
of the people to keep and bear Arms, shall not be infringed."
U.8. Const. amend. II, This statement contains a substantive
gnarantee and a prefatory clanse. The collective rights view of
the Second Amendment places vndue weight on a confused
interpretation of the prefatory clause to reach the conclusion
that the Second Amendment grants only a collective right. As
I read it, the substantive guarantee of the Second Amendment
grants 2 clear "right" to "the people” to "keep and bear Arms."
The prefatory clause states that the purpose of this grant is to
ensure a "well regulated Militia," which is "necessary 1o the
seeurity of a free State" As I explain below, the Second
Amendment's prefatory clanse does not, as advocates of the
collective rights view argue, limit the substantive guarantee to
persons enrolled in an orgamized state mnilitia. And even if 1t
were assurned that the Second Amendment's prefatory clause
did limit the scope of the substantive guarantee to those in the
"militia," the militia should be defined to encompass the people
as a whole. The plain mesming of the langrage of the Second
Amendment mandates an individual Bghts interpretation.

A

The substantive guarantee ofthe Second Amendment can be
broken down into two clauses, recognizing "the right of the
people," "to keep and bear arms." Each of these phrases furthers
the individual rights interpretaticn.

As with all of the first gight amendments of the Bill of
Rights, the Second Amendment makes clear that its purpose is
to grant z right to the people. As used throughout the text of the
Constitution, "rights" and "powers" are granted to the people®,

* With respect to rights and powers of the people, ses, e.g., U.S.
Const. amend. I ("Congress shall make no law respecting an
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whereas government only has "power™ or *authority."

The Second Amendment states that the dght it provides for
is one "of the people." Apart from the Second Amendment, the
phrase "the people” appears in four other places fo the Bill of

Rights.® There is no question that “the people," as used in the - -

First, Fourth, Ninth, and Tenmth Amendments refers to
individuals; it is individvals who are granted the First
Amendment right 1o assemble, ave protected by the Fowrth

establishznent of veligion, or prohibiting the free exercise thereof; or
abridging the freedonr of speech, or of the press; or the pight of the
peopls peaceably to assemrible, and to petition the Govemment for a
redress of prievances.") (emphasis addad); amend, IV ("The right of the
people to be secure i thale persons, hevses, papers, and effects, against
wmreasonable searches and selzures, shall not be viclated, and no
Warrants shall issus, but upen probable cause, sopported by Qath or
affamation, end particularly describing the place to be searched, and the
perscns or things to be seized.™) {ampbasis added); arnend. IX (" The
enumeration in the Constitution, of cerigin rights, shall not be construed
to deny or disparage others retaimed by the people.™) {emphasis added);
amend. X ("The powess not delegated to the Undted States by the
Constitution, nor prohibited by it to the States, are reserved to the States
raspcr:.t‘wp‘.!}r, o 1o the people™) {arpbasis added), -

® With respect to the power and srthory of povernment, sec,
ez, 113, Const, at. T, § 1, cl. 3 {"All legislative Powrrs hevein granted
shail be westad in a Congress of the United States,") (emphasis added);
art. I, § 1, ¢l 1 {"The executive Power shall be vested in 2 President of
the United States of America,") (erophasis added); art, I, § 1, ¢l. 1
{"The judicial Powsr of the United States, shall be vested in cne suprems
Court."} (eophasis added); amend, X "The powers not delegated to the
United States by the Constitution, nor prokibited by it to the States, are
reserved to the States respectively, of to the people.™) {emphasis added),

® Seo 1.8, Const. amend. 1 ("the right of the peopls peaceably to
agsemble™); amend, IV ("The right of the peopls to be secure n thelr
persons, houses, papers, and offscts, againat unreagonable gearches and
seizures,"); amend. IX ("rights . . . retained by the people™); amend. X
("powers not delegated . . . are reserved to the States, respeetively, or fo
the people™).
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Amendment against nnreasenable search and seizure, and
under the Ninth Amendment tetain rights not otherwise
gnumerated in the Constitution. And the Tenth Amendment
makes a clear distinction between "the states” and "the people.”
Against this backdrop, it is hard to imagine that the drafters of
the Constitution meant "the people” in the Second Amendment
to take on a meaning different from the meaning ascribed to that
term throughout the rest of the Bill of Rights.

A clear statement of the United States Supreme Court also
guides our interpretation of the phrase "the people.” In United
States v. Verdugo-Ulrquidez, 494 11.8. 259, 108 L. Ed. 2d 222,
110 S. Ct. 1056 (1990}, the Couwmt pronounced that " ‘the
people’ seems to have been a term of art employed in select
paris of the Constitution." Id. at 265. Looking at the term as
used in the Bill of Rights, the Supreme Couzt observed:

While . . . textnal exegesis is by no Insans
conclusive, it suggests that ‘the people’ protected
by the Fourth Amendment, and by the First and
Second Amendments, and to whom rights and
powers are reserved in the Ninth and Tenth
Amendments, refers to a class of persons who are
part of 2 national community or who have
otherwise developed sufficient connection with:
this country to be. considered part of that
cormrmunity. '

1d. In other words, in the view of the Supreme Court, the term
"the people” means the same thing in each of these five
Amendments: the individual members of the "national
comrmunity." A right granted by the Constitution to "the people”
is an individual Tight, not a right that is collective or quasi-
collective.

The right granted to the people by the Second Amendment
is one to "keep and bear arms." Those who suppori the
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coltective rights view maintain that "keep and bear" shonld be
read as 2 umitary phrase, see Silveira, 312 F.3d at 1074
Michael C. Dorf, What Does the Second Amendment Mean
Today?, 76 Chi.-Kent L. Rev. 291, 317 (2000), or that the word
"keep," as used in the Second Amendment, has no independent
content because the Second Amendment does not protect aright
to "own" or to "possess” arms, Silveira, 312 F.3d at 1072 "We
consider it bighly significant . . . that the second clause does not
purport to protect the right to 'possess’ or 'own' amms, but rather
to keep and bear arms."), Collective rights supperters argue
fixther that the term “bear arms™ refers only to members of an
erganized militia during actoal service. & ("Historical research
shows that the nse of the term 'bear arms’ generally referred to
the carrying of axms in military service — not the private use of
arms for personal purposes."). These interpretations of "keep
and bear arms" are inconsistent with basic principles of
constinrtional interpretation, and conflict with the historical use
and meaning of the words “keep” and "bear.”

A respected canon of constitrtional construction provides
that we should give meaning and force to every individual word
in the Constitution. "In expounding the Censtitution of the
United States, every word must have its duwe force, and
appropriate meaning; for it is evident from the whole
instrument, that ne word was monecessarily used, or needlessly
added. . .. No word in the instrument, therefore, can be rejected
as superfluous or vameaning . . . Holmes v. Jennison, 39 1.5,
(14 Pet.) 540, 570-71, 10 L. Ed. 579 (1840); see also Wright v.
United States, 302 U.S. 583, 588, 82 L. Ed. 439, 58 S. Ct. 395,
86 Ct. Cl. 764 (1938). To read "keep and bear" as a unitary
phrase, the purported meaning of which tumns solely on an
interpretation of "bear," or to view "keep" as having no
independent contert, is wrong because it contravenes this leng-
accepted rule of construction. The phrase "keep and bear" is
written in the conjunctive, and the most literal reading of this
phrase is that it grants the people separate rights both to keep
and to bear atmus.
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I also disagres with the conclusion of collective rights
proponemts that the term "bear arms" has only military
connotations. In Ememon, the Fiftk Circuit conducted an
extensive analysts of the use of "bear arms" in early state
constitutions and declarations of rights. 270 F.3d at 230 & n 29,
‘From this analysis, the Emerson couwrt concluded that early
ninetesnth century constitutions and declarations of nights in at
least tens different states gave "people” or "citizens" the right to
"bear arms” in their own personal defense. Id. Such widespread
use of the phrase "bear arms™ in state grants of individual rights
undercuts the arpument that the drafiers of the Second
Amendment chose this phrase as a memner of indicating a
collective right,

However, even if "bear" is presumed to have a military
definition, the Second Amendment's further use of the word
"keep" takes the scove of the Second Amendment bevond the
right to bear amms in military defense. Had the drafters of the
Second Amendment intended only 1o grant the people a right to
carry arms while serving in the organized militia, the use of
"bear" alone would have been sufficient.” The most common
definition of "keep," both today as well as at the time the
Second Amendment was drafted, is to have custody or
possession of. Sce The American Hertzage Dictionary 459 (34
ed. 1994) (defining "keep” as "to retain possession of");

"m conchuding that "keep" has no independent meaning, the
Silverra court found it 1o be "highly significant” that the Second
Amendoment "does not purport to protect the right to 'possess’ or ‘own'
arms, but rather to eaep and bear’ srms.” 212 F.3d at 1072, 1 also find the
1se of the word "keep" (which, as I note infra, is & synonym of "possess™)
to be "highly significant,” albeit for different reasons. The nse of “loop,”
a3 opposed to "own" ghows that ownership is irrelsvant for purposes of
the Second Amendment. One's fght to keep or pussess arms s
ndependent from ownership. The Second Amsodment protects aet only
the rights of arms owners, but alse the rights of persons who keep or act
as the bailees of arms that belong to friends or relatives.
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Thomas Sheridan, A Complete Dictionary of the English
Language (6th ed. 1796) (defining "o keep™ as "to refain; to
haveincustody"): Samuel Tohnson, A Dictionary of the English
Language (7th ed. 1785) (defining "to keep" as “to retain; notto
lese" and also "to have in custody™). Literally, a right to "keep™
arms means a xight to possess arms. And this right to possess
arms goes beyond possession in military service. Colonial
statmtes often required those otherwise exempt from military
service to "keep” arms, and also affirmatively prohibited blacks
and Native Americans, persons then excluded from the militia,
from "keeping” arms. See Silveira v. Lockyer, 328 F.3d 567,
574 (ot Cir. 2003) (hereinafter Silveira ) (Kleinfeld, T.,
dissenting from denial of rehearing en banc).k

B

The Second Amendment's prefatory clause states: "A well
regulated Militia, bemg necessary to the security of a free
State." As the Second Amendment’s substantive guarantee
confers an individual right fo keep and bear arms, the question
is whether the language of the Amendment's preamble modifies:
the right confexred by the substantive pnarantes to limititto a
"collective" right I am, convinced that it does not.

Supporters of 2 collective rights interpretation read the term
"militia” as -used in the Second Amendment to mean
"essentially a state military entity,” and "not some amorphous
body of the people as @ whole." Silveira, 312 F.3d at 1070-72.
However, the Second Amendment's language indicates that the

: Furiher suppoxt for the positon that "keep” connotes an
indrvidual, and not & collective, right to possess arms comes from the
briefing n Emerson. As the opinim m that cage notes, neither the
government, which was then arguing for 2 collective rights interpretation

of the Second Amendment, nor the amsi n support of the govermment's
pﬂmtmn maintained that "keep” commanded a mﬂﬂmy meaning,
Emergon, 270 F.3d at 232,
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"Militia" rests upon the shoulders of the people. And protecting
the right of an individnal to keep and bear arms certainly serves
the Second Amendment's prefatory goal. Allowing citizens to
keep arms furthers the effectiveness of a well-regulated militia,
which is i ton necessary to the security of a free state. In the
words of Professor Akhil Reed Amar, "the eighteenth-century
‘militia' referred to by the [Sccond Amendment] was not
remotely like today's National Guard. It encompassed virtnally
all vaoters -~ like today's Swiss militia — rather than a small
group ofpaid, semi-professional voluntesys. " Akhil Read Amar,
The Second Amendment: A Case Study in Comstitutional
Interpretation, 2601 Utah L. Rev. 889, 891 (2001). Stated
another way, at the time that the Constitution was drafted, "the
mﬂiiga were the people and the people were the militia.” Id at
892,

This interpretation is also-consistent with the purposes and
struciure of the Second Amendment. The Second Amendment
serves purposes: (1} to protect against external threats of
invasion; and (2} to guard against internal threats to our
republic. As I wrote previgusly in this case:

The practical.concept of militia contemplates an .
armed citizenry capable of rising up, with what
arms they hold or can find, fo defeat, resist or at
miniming delay an invader until more organized
power can be marshalled. The likelihood of broad
resistance from an zrmed citizenry is a deterrent to
any would be invader. Equally important, the .
practical concept of militia, embracing an armed
citizenry, stands to deter risk of government
degradation to tyraony.

? Professor Amar further explains that an earfier draft of the
Second Arsendment recited that the “militia” would be "composed of the
body of the prople.” Id. {citing The Complete Bill of Rights 170-73)
(Neil B, Cogan ed., 1997)."
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Nordyke, 319 F.3d at 1198 (Gould, J., specially concurring).
The text of the Second Amendment makes clear the purpose to
oppose foreign threats and preserve national security, The
purpose of the militia to stand against the potential tyranny.of
the domestic government is Implicit and is documented by
contenmiporaneous parallel provisions of stalz constitutions and
declarations of rights. ™

10 Numerous cerly state constitutions expressly recognized the
risk of tyranmy by a domestic government and the need for an
independent mnliis to stand ready to check this threat Sce, 6., Indl
Const. art. I, § 20 (1816) ("That the people have 2 right to hear arms for
the defercs of themeelves and the State; and that the sulitary shallbe -
kopt in strict subordinztion to the oivil power.™); N.C. Declaration of
Rights § XVII (1776) {"The peopls have a right to bear arms, for the
defence of the State, and, as standing armies, in time of peacs, are
dangerous to liberty, they ought not be kept np; and that the military
should be kept under strict subordination to, and governed by, the eivil
power."y Ohic Const, art. VIO, § 20 (1802} ("That the people have a
right to bear arms for the defenss of themselves and the State; andes |
standimg armies, in tme of peace, are dangerous to Tiberty, they shall not
be kept up, and that the radlitary shall be kept under strict subordinstion to
the civil power."): Penn. Const, Declaration of Rights, ¢l XIIT (1776)
{"The people have 2 rght to bear amns for the defence of themselves and
the state; and a3 standing atmies in the tions of prace are dangerous to
iberty, they ought not to be keptup; And . . , the military shonld be kept
undar strict subordinaton, to, md governad by, the civil power.); Vi,
Const, ch. I, art. 16 (1777) ("The peopla have a right to bear arms for the
defence of themselves and the Siate ~- and a5 standing armies i tine of
peace e dangerous to Liberiy, they ovght not to be kept up; and ., , the
military shonld be kept under strict subordination to end governed by the
civil power™); Va. Const, art. I § 13 {1776) ("[A] well-regulated
militiz, composed of the hody of the people, trained to arms, is the
propet, natural, aod safe defense of a free state; . . . standing aomies, in
tirne of peace, should be avoided as dangerous to Hherty; and . . . inall
cases the military showdd be umder strict sobordnation to, and governed
by, the civil power."), That these carly state constitutions recogmized the
risk of governmental tyrenny reinforces the conclusion that the Second
Aunepdment nmast be vievwad with that risk ot mind. See, &, Locks v
Davey, 158 L. Ed. 24 1, 124 8, Ct. 1307, 1314 (2004) ("That early staty
ponstiutions saw no problem in explicitly excluding only the ministry
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Yudge Kozinski has cautioned that we not "fali[ ] prey to the
delusion . . . that ordinary people are too careless and stupid to
bold guns, and we would be far better off leaving all weapons
in the hands of professionals on the govemment payroll. . . .
The simple trath -- born of experience -- is that tyranny thrives
best where government nesd not fear the wrath of an armed
people.” Silveira I, 328 F.34 at 569 (Kozinskl, J., dissenting
from demial of rehearing en banc). Judge Kozinski documents
bis argument persuasively, noting the "sorry history" of our
nation when disarmament was used in the South to subjugate
slaves, and blacks who had been freed. Judge Kozinski also
brought home the risks of tyranny by relating these risks to
totalitarian regimes infamous in twentieth century history,
explaining that:.

All too many of the other great tragedies of
history - Stalin's atrocities, the killing fields of
Cambodia, the Holocaust, to name but a few —
were perpetrated by armed troops against
unamed populations, Many could well have
been avoided or mitigated, had the perpetrators
known their intended victims were equipped
with 2 rifle and twenty bullets apiece. ... Ifa
few hundred Jewish fighters in the Warsaw
Ghetto could hold offthe Wehmmacht for almost
‘& month with only a bandfil of weapons, six
million Jews ammed with rifles could not so
easily have been herded into cattle cars.

from receiving state dollans seinforces our conchusion that religious
instroction is of & different ilke™).
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Id. at 569-70.}
1d. at 570.
And as I wrote I ry separate concurrence in this case:

Those who debated and framed the Bill of
Rights were educated in practical political
concepts and doubtless recognized that an
opening gambit for tyrants is to disarm the
public. If the Second Amendment is held to
protect only a state-regnlated militia, then
there would be no constitutional bar to a
federal government outlawing possession of

_ af] arms by hunters and those with legitimate -
needs for protection. A general confiscation
of gums could become the order of the day. I -
believe that result is foreclosed by the salient
purpose of the Second Amendrnent to guard

. againgtiyraomy, and that an individualright to
keep and bear arms must be recognized.

" Fudge Kozinski elaborates forther thet;

The prospect of tyranny may not grab the headlines the way vivid stodes
of gun crime rontinely do. But few saw the Third Reich conxng watil it
was too Tate. The Second Amendment is a doomsday provision, one
desigoed for those exceptionally rare circurmetmees whers all other rights
have failed -~ whers the government refuses to gtand for reelection and
silewzces those who protest; where courts have lost the courage to oppose,
or can find no one to enfores their decrees. However improbable these
contingencies may seem today, facing them uprepared is » mistake 2 foce
people gt to make only onee,

2 Sec also Thomas Cooley, The General Prinetples of
Constitutional Law 281-82 (2d ed. 1891):

‘It tay be supposed from the phraseclogy of [the Second Amendment]
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Nordvke, 319 F.3d at 1196-97 (Gould, ., specially
CORCUITING).

However, even if I were to assume that the prefatory clause
did modify the Second Amendment's substantive guarantee, I
would stili reach the conclusion that the Second Amendment
' guarantees an individual right, The First Militia Act of 1792, 1
Stat, 271 (1792), passed only 2 few years after ratification of the
Constinrtion, provides a contemporanscus window on the
accepted meaning of the term "wilitia” at the time the
Constitution was drafted. 'I'bsspnmthas been well explained by
Judge Kleinfeld:

The Second Amendment was ratified in 1791. The
next vear, Congress epacted the Militia Act, -
implementing the Amendment and incorporating
the general understanding of the time as to what
the word meant, and establishing that the militia
was indeed what [Silveira] says it was not — an
"amorphous body of the people as a whole.” The
Militia Act of 1792 defined the "milina” as: "each

thet the right to keep and bear arms was only guaranteed to the militia;
but this would be an interpretation not warrented by the intent, The
militia, as has been elsewhere explained, consists of those persons who,
under the law, ae Lable to the performance of military duty, and are
officered and enrolled for service when called upon, But, the law may
make provision for the enrolment of 21l who are fit to perform military
duty, or of a small npmber only, or it may wholly oot to make any
provigion at all; and if the rght were limited to those enrolled, te
purpose of this guaranty mighit be defeated aitogether by the action or
neplect to act of the government it was meant o hold in check. The
meaning of the provision undeubtedly is, that the people, fron whom the
militia st be taken, shall have the right to keep and bear arms, and they
need no permisgion or yegulation of law for the purpose.
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and every free able-bodied white male citizen of
the respective states, resident thersin, whe is or .
shall be of the age of eighteen years, and under the
age of forty-five years." Thus, contrary to the
"collective rights" notion in [Silveira], the militia
was precizely not "a state entity, a state fighting
foree,” limited to those who are active members of-
such a collective organization. It was all the able-
bodied white male citizens from 18 to 45, whether
they were organized mto a state fighting force or
nﬂt.“

Silveira 1, 328 F.3d at 578 {Kleinfeld, 1., d:r.ssentmg from demial
of rehearing en bane) (footnotes onnitted).

The definition of "militia" provided in the First Militia Act
is also consistent with the present federal stanrtory definition of
that term, 10 U.S.C. § 311

Today the United States Code still defines the term
"militia " The modem statute, instead of narrowing
the militia to an organized body of regularly
supervised and trained part time soldiers, broadens
the term. The statute specifies that the "militia”
congists not only of the "orgamized” muilina,
consisting of the National Guard and the Naval
Militia, but 2lso an "wnorganized militia™ The
"unorganized militia" is precisely what [Silveira]
says it is not, "an amorphous body of the pecple as
a whole.” Now, instead of being limited to white
male citizens between 18 and 45, the militia has
{of course) no racial restriction. Non-citizens are

™ The racially restrictive definition of "mititia” used i the First
Militia Act of course would now clearly violate the Fovrtesnth
Amendoent and potentially violste the Thirteenth Amendment, as well as
offend our sensthilities,
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now included, provided they have declared an
intention to become citizens. The sex restriction is
gone and females are included ifthey are menbers
of the National Guard. People become part of the -
militiz now at age 17 instead of 18. The only
narrowing of the statutory scope is that we are no
longer required by law to own and furnish guns,
ammunition, and bayonets. So now the militia
consists not cnly of all white male citizens
between 1% and 45, but also all able-bodied non-
white males, whether citizens ¢r non-citizens
. declared for citizenship, between 17 and 43, md

all fernales n the National Guard. Those of us who
are male and able-bodied have almost all been. -

- militiamen for most of our lives whether we know - -
it or not, whether we are organized or not, whether -
QUr gtate governments supervised gur possession
and nse of arms or not.

Silveriall, 328 F.3d at 581 (Kleinfeld, J., dissenting from denial
of rehearing en banc) ({oomote omitted).

Furthermore, the Supreme Cowrt has also had opportunity
to expound on the historical meaning of the word "militia." In
United States v. Miller, 307 U.S. 174, 83 L. Ed. 1206, 59 8. Ct.
816 (1939), the most recent Supreme Court precedent
interpreting the Second Amendment, the Cowt devoted a
substantial portion of its opinion to a discussion of the scope of
the "militia." Xd. at 178-82. Looking to "the debates in the
[Constitutional] Convention, the history and legislation of the
Colonics and States, and the writings of approved
cotnrentators,” id. at 179, the Supreme Court concluded that
the mulitiareferred to by the Second Amendment was neither an
organized fighting force nor a formal state military entity, 1d. at
178-79 ("The sentiment of the time strongly disfavered standing
armies; the common view was that adequate defense of country
and laws could be sccured through the Militla — civilians
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primarily, soldiers on occasion.”). In the words of the Court:
"the Militiz comprised all males physically capable of acting in
congert for the commen defense. A body of citizens enrolled for
military discipline."'* Id. at 17%; see also Silveira I, 328 F.3d
at 577-78 (Kleinfeld, J., dissenting from dendal of rehearing en
bang). : :

I do notread the prefatory clanse of the Second Amendment
ta limit the scope of the snbstantive guarantee of the right to
keep and bear arms. Even if a limiting purpose is atiributed to
the prefatory clause's reference to "militia," the First Militia
Act, the current federal statutory defindtion of "militia" and the
Supreme Court's review of the historical meaning and puxpose
of the militia at the time of the framers are in accord that a
"militia" is not restricted to the organized state military. Instead,
these authorities support the conclusion that the militia consists

r

1% Despite this language, the Silveira opinien concludes that
Millar "strongly implies that the Supreme Court rejects the wraditional
individual rights view." 312 F.3d at 1061. T believe this conclusion to be
in error.

i Emeraon, the Fifth Circnit conducted an extensive analysis of the
briefing before the Supreme Court a Miller, 270 F.3d at 221-27. This
analysis of Emesson, is thoughtful and accurate. The Fifth Cirenit found
the government's briefing in Millex to present two argnments: ficst, 2
broad constitutional argument that the Second Amendtoent protects only
a collective right to keep and bear arms; and secend, a case-specific
argument that the Second Amendment protects only arms with a military
or defense purposs and not “those weapons which are commenly used by
criminals.” 270 F.3d at 222. Comparing the holding of Miller to these
argurnents, Emargon concludes that Miller was decided on the second of
the government's arguments, and that Miller therefore does not Implicithy
endorse the collestive rights view of the Second Amendiment. 270 F.3d at
224; zec Miller, 307 17.5. at 178 {cencluding thet "in the sbsence on any
evidence tmding to show that possession or use of a [sawed-off shotgun]
at thiz tme has some reasonable relatonship to the preservation or
efficiency of a well ragulated militia, we cannot say that the Second
Amendment guarantees the right to keep and bear such an strument”).
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of everyday civilians from a broad swath of the population. Itis
by granting these ordinary civilians the right to keep and-bear
arms that the Second Amendment aims to further the
effectiveness of a "well-regnlated militta,” which in turn is
"necessary to the security of a free State."

Ir

Historical analysis also supports the conclusion that the
framers of the Bill of Rights intemded for the Second
Amendment to create an individual right to keep and bear arms.
The Fifth Cirenit devoted a substantial portion of the Emerson
opinion to a detailed review of the debate between the
Federalists, those in favor of a strong federal government, and
Anti-Federalists, those skeptical of a powerful government,
over the strength.of the federal government established by the
Constituion. See 270 F.3d at 236-51. A summary of the lustory
of the Bill of Rights shows that contemporancous concern over
the strength of the federal government led to the creation of an
individual right to keep and bear arms i the Second
Amendment.

Although the government contemplatéd by the Constitution
was one of limited, enumerated powers, the Anti-Federalists
feared that the federal government would use its power to
infringe on the fundamental rights of the people. One concem
was the federal government's broad military power under, the
Constitution, including the power to call forth and organize the
militia, U.5. Const. art. L § 8, cl. 15, 16, and the power to raise
and support a standing army, U.S, Const. art. I, § &,¢l. 12, The
Anii-Federalists worried that this power could be used to
conixol or desiroy the militia, and that a tyrannical federal
government could further use this power to leave the states and
their cittzens defenseless against the federal government's
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trapsgressions.

The concerns of the Anti-Federzlists did not stop adoption
of the Constitution, which was soon ratified by the reqnired
nine states. However, these congerns did persuade the first
Congress to consider the need to amend the Constitrtion to
include a Bill of Rights. During consideration of what
eventuallybecame the Second Amendment, the Senate rejected
a proposed amendment that would have pranted states the
power 10 arm and tain their own militias. See Emerson, 270
F.3d at 249, In other words, the Senate expressly rejected an
amendment proposing languzage that would supporta collective
rights view of the Second Amendment The rejection of this
proposed collective rights amendment and the concerns of Anti-
Federalists regarding the federal government's broad military
power under the unamended Constitution show that the first
Congress saw the Second Amendment as protecting an
individial right tv keep and bear arms.

Contemporancous legal commentary further shows that
persons living in the late eighteenth and nineteenih centuries
viewed the Second Amendment as conferring an individual
right. Tn Emerson, the Fifth Circuit reviewed late-eighteenth
century discourse regarding the Second Amendment, 270 F.3d
at 251-55. The statements referred to by the Emerson court
reveal a swong belief that the Second Amendment aimed for the
protection ofindividual dghts, Id. Similarly, in his weil-written
dissent from denial of reheating en bane in Silveira, Judge
Kleinfeld quotes from the writings of early nineteenth century
commentators William Rawle and Justice Joseph Story, both of
whom understood the Second Amendment to protect individual
rights position. See Silveira IL, 328 F.3d at 584-85 (Kleinfeld,
I., dissenting from denial of rehearing en banc).

'3 For a summary of concems of leading anti-Federalists,
including Patrick Henry and George Mason, see Emerson, 270 F.3d at
237-39, om. 3945,
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In A View of the Constimtion of the Usited States of
America, Rawle wrote of the Second Amendment that "the
prohibition is general. No clause of the Constitution could by
any rule of construction be concelved to give congress apower
to disarm the people.”" Willilam Rawle, A View of the
Constimtion of the United States of America, 125-26 (2d ed.
1829). Similarly, Justice Story emphasized that "the right of the
citizens to keep, and bear arms has justly been considered, as
the palladium of the liberties of a republic; since it offers a
strong rmoral check against the usurpation and arbittary power
of rulers; and will generally, even if these are successful n the
first instance, enable the people to resist, and triumph over
them." 3 Joseph Story, Comunentaries on the Constitution §
1890 (1833).'%

m .

The individual rights view of the Second Amendment has
also “"enjoyed recent widespread academic endorsement.”
Nordyke, 319 F.34d at 1191. Scholars with such wide-ranging.
views as Laurence Tribe, Akhil Reed Amar, Willlam Van
Alstyne, and Eugene Volokh have come to a consensus thatthe

Second Amendment protects an individual right to keep and
bear arms, - o :

In the most recent edition of his leading treatise, Professor
Tribe sers forth that the “central object” of the Second -
Amendment "is to arm "We the People' so that erdinary citizens
can participate in the collective defense of their cormmmmnity and
their state." 1 Laurence Tribe, American Constitutional Law

18 rudge Klsinfeld also aptly reviewed ot Constinution's
historical antecedents, including the English Declaration of Rights and
‘Willizn Blackstone's Commentaries o the Laws of England. Bilveira 1,
328 F.3d at 582-84, These predecessor texts resognized & private
individual right to bear arms, and support that the framers of the Bill of
Rights crafted the Second Amendment to protect individial, 2nd not
nerely collsctive, rights,
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902, n. 221 (3d ed, 2000). According to Professor Tribe, the
Second Amendment achieves this purpose "by assuring that the
federal government may not disaxm individual citizens withont -
some unusually stropg justification consistent with the authority
of the states to organize their own militias. That assurance in
~ tum is provided threugh recognizing a right (admittedly of
uneertain scepe) on the part of individuals te possess and use
firearms in the defense of themsclves and their homes. .. ." Id.

Other commentators are in accord with Professor Tribe's
conclusion. Professor William Van Alstyne writes that the
Second Amendment "looks t0 an ultimate reliance .on the
common citizen who has a right to keep and bear arms rather
than only to some standing army, or only to some other
politically separated, defined, and detached armed cadre, as an
essential source of security of a free state. In relating these
propositions within one amendment, morsover, it does not
disparage, nauch less does it subordinate, 'the right of the people
to keep and bear anms.' " William Van Alstyne, The Second
Amendment and the Personal Right to Arms, 43 Duke L.J.
1236, 1243 (1994). Professor Amar adds that the Second
Amendment recognizes the view of'its framers that "rather than
placing full confidence in a standing army filled with aliens,
convicts, vagrants, and merceparies ~ who do not truly
represent the electorate, and who may pursue their own agendas
« & sound republic shouvld rely on its own armed citizens ~ a
‘militia’ of ‘the people’.” Amar, supra, at 892.” The better view
in the contemporary debate supports an individual right to keep

17 For further commentary, see Don B. Kates, Jr., Handgon
Prohibition and the Original Meaning of the Second Amendroent, §2
Mich. L. Rev. 204, 211-43 (1983 Sanford Levinson, The Embarrassing
Second Amendment, 99 Yale L.J. §37, 642 (1989); Robert E. Shalhope,
The Ideological Oriping of the Second Amendment, 69 I. Am. Hist, 599

(1982); Engene Volokh, The Commonplace Second Amendment, 73
NY.UL L. Rev. 793 (1998).
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and bear arms, subject as with all other core constitutional
rights to reasonablerestrictions that pass constitutional scrutimy.

IV

The Second Amendment protects the right “of the people.”
Itprotects the people's right not only to "bear arms, ™ which may-
be read as having a military connofation, but also to "keep
amms," which can only be interpreted as having an individual
one. By rejecting the individual right to keep arms, Hickman
fails to de justice to the language of the Second Amendmerd.
Hickman also disregards the important lesson of history thatan
armed citizenry can both Tepel external agpression and check
the danger of an internal government degenerating to tyranny.

I do not thik that mdividual rights under the Secend
Amendment are outmoded, for reasons expressed in my earlier
copcurrence In s case: “[The Second Amendment] was
designed to provide national security not only when our commtry
is strong but also if it were to become weakened or otherwise
subject to attack. As the people bear the risk of Ioss of their
frezdom. and the pain of any attack, our Constitution provides
that the people have a right to participate. in defense of the
Nation. The Second Amendment protects that fundamental
right" Nordvke,. 319 F.3d at 1198 (Gould, J., specially
CONCUITINgG).
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T C *
ER DE PLAIN 8’
OTION FOR T ST
0 R AND TMIIN. JIUIN
Filed: November 3, 1999

[The Disteict Court’s Order s currently mnpublished, this is 2
‘verbatim franscription of the order. Original page designation is set
farth in brackets and precedsd by an *] :

INTRODUCTION

Russell Allen and Sally Ann Nordyke (collectively
““Plaintiffs”) have moved the Court for a temporary restraining
order seeldng to prohibit application of an ordinance enacted by
the Alameda County Board of Supervisors (“Defendants™)".
The ordinance bang the possession of firearms on County
property. Plaintiffs plan to hold a trade show including guns at -
the County Fairgrounds ont November 6 — 7, 1999, They argue
that the ordinance will violate their First Amendment free~
speech fights atthe show because their vendors and patrens will
be unable to display or possess guns during the show. They
also argue that the ordinance is invalid, in that it allegedly seeks
to regulate in 2 subject matter arez precmpted' from local
legislative action by pre-existing state Jaw. As set forthin [*2]
this memorandum and order, the Court finds neither line of
argument even fairly likely to yield success on its ultimate
merits, and accordingly DENIES plaintiffs’ motion for
temporary restraining order and preliminary injunction.

FACTUAL BACKGROUND

Defendants are individual members of the Alameda County
Board of Supervisors, the Board as an entity, and Alameda County.
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The Alameda County ordinance, which became effective
October 28, 1999, provides in pertinent part that anyone who
“brings onto or possesses on county propexty a fireanm, loaded
or unloaded, or ammumition for a firearm™ guilty of a
misdemeanor, Alameda County Ordinance No. 9.12,120 (b).
This is the extent of the langnage contested by plaintiffs.* The
county Board of Supervisors made specific factual findings
justifying the ordinance. Seeid at 9.12.120(z). The ordinance
responds generally to the “epidemnic proportions™ of gun
violence in Alameda County. [d, By epacting the ordinance, the
Covaty intends to “promote the public health and safety by
contributing to the reduction of gunshet fatalities in injuries in
the Commty.” Jd. The ordinance also specifically respondsto a
Tuly 4, 1998 shooting at the fairgrounds during the ammual
County Fair. See 1d. Several people were injured by ghnshots
and panic resulted. See 14,

Plaintiffs, doing business as TS Trade Shows, has been
conducting periodic trade shows at the Alameda County
Fairgrounds since 1951, T S Trade Shows typically rents the
Fairgrounds several times a year for shows. The average
attendance for the shows is approximately 4000 persons, and
revenues to the Fairgrounds from the shows through building
rental fees, parking fees and food sales acernes to
approximately 378,000 per calendar year. Cemplaint,§ 27, In
addition to firearm sales, these shows typically feature the sale
of coins, knives, ammunition, camping equipment, gun safes,
jewelry, antiques, militaria, artwork, foed, toys, T-shirts and
bumper stickers. Commplaiot, § 10. Political and comrmunity
organizations are also provided a forum to display and advocate

2 The propossd ondinance is 4 revision of an existing Ordinance
Code No. 9.12.120. The language quoted hers from 9.12.120(b) is the
full extent of the operative language creating a nevw misdemennar, Other
praposed revisions in the ordinenes discuss findings, definitions and
exceptions. The ordinance took effect on October 28, 1999,
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their views. Id. As ecnacted, the ordinpance would prevent the
presence of firearms at the show, but not their purchase or sale.
Similarly, demonstrations, workshops and discussionsregarding
firearms would go unaffected by the ordinance, insofar as they
do not mvolve the actal use of guns [*3] or amenmition. The
Alameda County Fairgrounds is situated within a peblic and
- institutional zoning district on unincorporated county property
within the City of Pleasanton. A nop-profit corporation, the
Alarmeda County Fair Association, manages the Fairgrounds
timough an Operating Agreement with Alameda County.
Complaint, Y 20-22,

Plaintiffs have previously challenged, with success, a
lease addendum in Santa Clara County that prohibited tenants
of the county fairerounds from “offering for sale . . . firearms or
ammunition 1o any other person at a gun show at the
fairgrounds.” Nordyke v. Santa Clara County, 110 F.3d 707,
710 (9" Cir. 1987). The Ninth Cirenit affirmed the district
court’s finding that the lease addendurm unceonstitutionally
restricted protected commercial speech associated with the
purchase and sale of guns, Seeid. At713.

LEGAL ANAYYSIS
I. Legal Standard

Plaintiffs have sought both 2 temporary restraining order
and & preliminary injunction.? Federal Rule of Civil Proceduxe

3

The tiraing of plaintiffs TRO is quite odd. The TRO applicaticn was fled
over five wesks before the show itself, and four weeks before the ordinance
fizelf actually became Taw. In an offort to cirevanvent the problem that a
TRO 15 ordiparily of limited duration {10 days), plaintiffs sought a
“springing” TRO, which would be grantee m euwly October but onby take
effect on October 28, The “springing TRO” is 2 beast unknown to this court,
and were itrecognized would essentially circwmvent the purpose for which



Pet. App. 4%

65 sets forth the procedurs for issuance of a preliminary
injunction or temporary restraining order. The movants must
demonstrate either a combination of probable success on the
merits and the possibility of imeparable injury, or that serfous
questions are raised and the balance of hardships tips sharply in
their favor. See Dismontiney v, Borg, 918 F.2d.793, 795 (8™
Cir. 1990): Alaska v. Native Village of Venetis, 856 F.2d 1384,
1388 (9" Circ. 1988); American clist Ass’n v, Wa
714 F.2d 962, 965 (9" Cir. 1983). These two formulations
represent [*4] two points on a sliding scale in which the
required degree of a irreparable harm imcreases as the
probability of success decreases, See Diamontiney, 913 F.2d at
795, Undereither formulation, however, the moying party must
at least show a fair chance of success on the merits, See
Armstrong v. Mazurek, 94 F.3d 566, 567 (9 Cir. 1996)."

temporary relies; s opposed to injunctive relief, iz pranted. Another flaw
in the plintiffs’ TRO showing is that the claimed im¢parable barm was
based on a $6,000 deposit % be made to Fairground autherities in mid-
Cretober to hold the Grounds for the November & — 7 show.  However, as
defendants point out, financial injury is not a proper basis for showing of
jrreparable harn, since financial injury is by #s nature repairable by
adequate remedies 2t Taw. Seg, ¢.q., Colorado River Indian Tribes v, Town
of Parker, 776 F.2d 846, 850 (9 Cir. 1985), Purthermare, the Fairgrounds
are managed by a separate authority, the Alameda Connty Fair Association, -
which is not a patty to this suit The logic of enjoining defendants, who
would neither inflict the harm pled as the rle 65 basis for the motion, nor
reap the benefits gained by that harmn, is lost on the Court. By consolidatimg.
the TRO and preliminary injunction motions, the comt has reached the
merits of this action md 2 suitable procedural time frame.
4

Defendants have also raised the question of plaintiffs’ standing. Standing
is an essential, core gomponent of the case or controversy requirement. See
Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992}). Plaintrffs must
demonstrate three clemenis which constitute the “irreducible constitational
rrininmer” of Article T standing, Id. at 560. First, plaintiffs nrrst have
suffered an “injury-in-fact” to a legally protected imtercst that is both
“concrete and particularized™ and “actual or immuinesnt,” as opposed to
“‘confectural’ or ‘hypothetical,”™ Second, there rmust be 2 causal connection
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II. First Amendment

The Fourteenth Amendment incorporates the First
Amendment, and applies its protections to state and loeal
government action, See U.S., Const. Amend. XIV. This
precludes state and local governments. frora abridging the
freedom of speech. See U1.S. Const. Amend !, The ordinance at
issue here implicates the freedom of speech in two ways. Fixst,
it affects the conduct of show attendees by. prohibiting the
possession of guns on public grounds. Vendoers, exhibitors and

between their ijory mmd the conduet complained of Third, it nwest be
- *likely™ — not merely “specnistive” — that'thmmjury will be ﬁzdrmsedby
a favorable decision” [d. at S60-61.

Plaintiffa meet these three iminimal standing requiremments. In past
years, gums have been presant at the trade shows, If the ordinsnce is
enforced, the show will be affected becavse vendors with: significant
displays of or relianes on the possession of guns likely will not attend, .
Pleintiffs likely do not have time to find substimte vendors. The likely
diminished attendance would be a concrete injury znd more than
‘conjechiral.’ Futther, the injury is causally connected to the enforcement
of the ordinance, and a court erder barring enforcemnent of the ordinance
wonlld redress this injury.

In addition to the three constitutiona] requirements to stending tha
Suprcmr. Court regtricts a lifigant’s ability to assert the rights of a third-

e Craie v, Boren, 425 1.8, 194, 193 (1976). In Craip, the Court .
'broademd this requirement to gilow the essertion of third-party fighis whers
“these concomitant rights of third parties... would be “ditited or adversely
affected” should [the litigant's} constintional challenge fafl and the statutes
remain in foree.” Id, at 195, gting Grigwald v, Conpectiewt, 381 TS, 479,
381(1965), and Note, Standing tn Assert Constitutional Jus Tertii, 83 Harv.
L. Rev, 423, 432 (1974). The Nith Circuit interpreted this conclusion in
Hong Kong Supermarket v. Kizer, 839 F.2d 1078 (9" Cir. 1987). The count
stated that the assarfion of third party tights is permissible where “the
relationship between the litipant and a third parties whose rights he asserts
“was not simply the fortnitons connection between  vendor and potentizl
vendees, but the relationship between one who acted to protect the rights of
afuinerity and a minority itself.” Id. at 1081, Citing Rigenctadt v, Baind, 405
U.S. 438, 445 (1972). For purposes of this motion, the plaintiffs are
presumed to meet the standard necessary 10 assect the rights of venders,
exthibitors and patrons noder Craig and its progeny.
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attendess will not be able to display or handle most guns,
although, they still may exercise their right to express views
concerning guns. Plaintiff’s Br. at 4. Moreover, expressive
conduct may fall within the scdpe of the First Amendment
where “that conduct “may be sufficiently inbued with elements
of [*3] communication.”™ Texag v Johnson, 491 U.8, 397, 404
{1989), quoting Spence v. Washington, 418 U.5." 403, 409
{1974). The question the Court faces is whether possession of
a gun is itself expressive conduct, and, if so, ifitis imbued with
elements of commumication mfficlent to tngger First
Amendment protections.

Second, the ordinance may impact commercial spesch,
either directly or indirectly. Attendees will not be able to buy
and sell guns in the same manner without the guns present.
Potential buyers will not be able to inspect a gun before buying
it and sellers will not be able o highlipht' i featmres by
displaying the actual gun. Commerclal speech iz under certain
mcumst:maes afforded First Amendment proﬁccuon See

Council, 425 U.S. 748 (1976). Also, the sale of merchandise
which carries or constitites a political, religious, philosophical
or ideological message is fully protected, noncommercial
speech. See Gaudiva Vaishmava Societyy, City and County of
San Francisco, 952 F.2d 1059, 1066, (9% Cix. 1991). Thus, the
Court’s other substantive inquiry focuses on the relationship
" between the possession of guns and the purchase and sale of
guns, and whether the two implicate, either separately or
together, First Amendment interests.

A, Expressive Conduct

1.  Is Expressive Conduct Implicated By
the Ordinance?

The first question for this Court is whether possession
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of a gun on public property is expressive conduct protected by
the First Amendment. A survey of constitutional jurisprudence
demonstrates that, in limited circumstances, acts without words
can be considered speech for First Amendment purposes. In ..
Texas v, Johnson, 491 U.S. at 410, the Court held a Texas state
anti-flag burping statute unconstitotional. The Cowt fizst
concluded that the buning of an American flag was expressive
conduct. Jd. at 466, The Court considered the flag itself to be
“pregnant with expressive content” and found it “readily
signifies this nation.” Id. at 405, Johnson’s buming of the flag
was intended to commmumicate aspecific idea, political in natuze.
Id. at 406, The act, therefore, was sufficiently communicative
in and of itself to implicate the First Amendment. Id. In 118, v.
O Brien, the Court concluded, albeit in dicta, that the burning
of the selective service registration card carried a protected

symbolic message, See U.8. v. O'Brien, 391 U.S. 367, 376
{1968).

[*6] In comtrast to expressive conduct one would
uniformly associate with the act of burning our Nation’s flag or
even a selective service card, possession of a firearm is not an
act sufficiently commmumcative in and of itselfto cany 2 plainly
representative or symbolic significance. . The record before the
court is bereft of any nse of the gun that was intended, in and of
itself, to convey a message. Indeed, platotiffs rely on legal
conclusions . that the possession of the gun is expressive
- conduct. Plaintiffs” Br. at 4. Attendees of the gum show are
capable, bowever, of expressing their views regarding guns in
a variety of ways, mcluding through speeches, leafleting, and
sales of expressive products without the possession of guas.
Moreover, unlike in Nordvke, plaintiffs remained free to offer
to sell and to sell guns, the one caveat bemg that those sales |
cannot be consurumated (i.e. the gun cannot be handed over)



Pet. App. 53

on Alameda Connty public property.”

Tn Texas v. Johmson, the Court explained that conduct
" is also protected as speech if there is “[aln intent to convey a
particularized message present, and [if] the likelihood is great
that the message would be understood by those who viewed it.”
Texas v. Johnson, 491 TS, at 404, citing 11.8. v. O’Brien, 418
U.S. at 410-411. Such situations are imagnable it our case.
Suppose anti-gun advocates were to stage a protest at the
Fairgrounds in which they collected guns and dismantled them
to express the idea that guns should be eliminated from society.
The dismantling of the guns itself would be an expressive act
supporting their ideas. They might even choose to bum gups to-
express thelr views as Johnson burneéd his flag. Theseseem like
plausible ways in which possession of a gun could amount to
expressive conduct. However, none are asserted here, what
plaintiffe complain ofig the ability to exhibit, buy andsell guns,

The Supreme Cowrt has warned that there is a “limitless
vatiety of conduct that can be ‘speech’ whenever the conduct
intends thereby to express awidea.” L1.8. v. O°Brien, 391 T.S.
at 376, The Court pays heed to this warning and finds its salient
here. The plaintiffs’ argument would stretch the scope of
speech beyond its constititional realm, and lacks a principal
basis for distinction from. the possession of any regmlated
comimodity or object as a “statement” regarding the propriety of
such regulation. Texas v. Johnson confines the concept of
speech in the First Amendment meaning of [*7] the term to
expressive conduct ooly imsofar as the conduct itself
communicates amessage. That crucial predicate is absent from |
the mere fact of possessing a handgun. -

3 The ordinance is consonant with California law, which m any
event requires = ton-day waiting period and backeround check before
most purchased weapons actually change hands. CalPenal Code §
12071(BY3HA).
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Even unassuming arguende, however, that the
possession of a gun could be expressive conduct, “a sufficiently
important government interest in regulating the nonspeech
element can justify incldental limftations on [speech].” Id. Thus,
gven assuming plantiffs can overcome the fndamental hurdle .
of establishing that possession of weapons implicate speech, the
question would turm to whether the governmental interest in this
ordinance justifies its limitation on speech. .

2. The Governmental Interest

In U8 v O’Brien, the Court upheld 2 federzl law
" prohibiting the destruction of selective service registration
certificates. 391 TJ.S. at 386. The Court stated fhat a
government regulation is constitutional evenr though it
incidentally limits speech ift 1) it i3 within the constitutional
power of the government, 2) it furthers'an important or
substantial govermmnent interest, 3) it is unrelated to the
suppression of free expression, and 4) the incidental restriction
on speech ro greater tharn. is essential to the furtherance of that
interest. Defendants argue, convincingly, that the first two
elements are met here The Alameda County ordinance was
passed in the Interest of public health and safety generally, and
specifically in response to a July 1998 shooting at.the very same
Alameda County Fairgrounds. Promulgation of the ordinauce
is both within the constitutional powers of the County and 1n

&

The first element, whether this it within the constimttional powers of the
County, Is dealt with more fully in the preemption context. Plamtiffs also
argue that the second element i3 not met They guestion whether the
povenmsnt ntersst i3 compelling when no gun-related ngidents have
occurred at gon shows in the past, Assuming the contentior is true, the
conclusion is still problematic because the government interest is in safaty
at the fairprovnds penerally. Whather at the gun show or at the county fair,
defendents have an interest in protecting the public froin the misse of guns
BN COUNTY property.
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firtherance of an important govemment interest, L.e. the safety
of its citizens in common areas.” In Spence v, Washington, the
Supreme Court closely examined the adequacy of the asserted
governmental interests, See Spence, 418 ULS, at 412-14. The
Court uliimately found unconstitntionally vague a Washington
state statute prohibiting the improper use of an American flag.
See Spence, 418 U.S. 415, The first and most impordant
intarest to the Court was the prevention [*3] of a breach of the
peace. Id. at 412. The ordinance here goes directly to a'breach
of the peace interest. In fact, public health and safety is
arguably an evenmore ﬁmdamcntal inteyest than a breach of the
peace.

The closer issues are elements three and fowr. Element
three asks whether the ordinance is intended to suppress free
speech. Element four inquires whether the restrictioms on
speoch are greater then is nacessary of, in other words, if the
regulation is narrowly tailored.® Loockdng first at whether the
ordinance is intended to suppress free speech, plaintiffs point
1o comments by one of the County Supervisors that she hoped
to suppress the presence of gun advocates-at the gun shows and
that she hoped 1o send a message that the county does not
promote gums. Complaint, § 23,24, This argument, as a basis

7

The Coust notes that the public safety concemns addressed by the ordmance
are 50 cental to the exercize of local auwtherities® police power that a
triggering incident, such as the 1598 shooting, was not a necessary
constitutional predicate to its cuactment, but instead only strengthens the

conclusion that such 2 measure furthers 2 substantial and important interest.

5

In U.S. v. O'Brien, the Court described this element ag requiring that the
government empioy the most precise and parrowest mmeans to achieve their
interest.  Plainiff cites Broadrick v Oklehoma, 413 ULS, 601 (1973), in
which the Court said that a regulation restricting the exercise of first
armeadment rights “mmustbe narrowly drawn” Broadrick 413 TS, at 51 1-
12. Fhe two requirements are, for our purposes, the same.
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for striking down the ordinance, fajls for two reasons., First, on
its face the ordinance seeks fo protect health and welfare
without regard to suppression of speech. Plamtiffs are not
prevented from cxpressing their views. through speeches or
written materials or any other way they choose.- The erdinance
at most prohibits the presence of guns during sales and, as such, |

does not suppress the speech associated with the sales in any
manner. The ordinance itself does nothing to prevent acts the
supervisors allegedly found offensive. In Texas v. Johnson, the
Court could not find a single povernment interest separate from
the suppression of speech, 491 1.8, at 418. By banning flag
bumning, not for the purpose of fire prevention but for patriotic.
reasons, the state ingvitably sought to ban the views expressed
by flag burning. The government’s interests were inextricably
tied to the symbolic nature of the flag and the message
expressed by burning it. Here, the probibited conduct is readily
severable from the exercise of speech regarding guns. In other
words, this ordinance has a distinet public health and safety
interest “unrelated to the suppression of expression.” id. at 407.

The second problem with the argument is that it asks the
Court to sirike down. the statute based on am improper
legislative purpose. . In 1.8, v. 0*Bren, the Court rejected the
precise line of argument where, as here, the ordinance itself
passes constitutional rmuster. See UL.S, v, (¥Brien, 391 {*9]
U.5. at 383, The Court explained that the Court “will not strike
down an otherwise constitutional statute on the basis of an
alleged illicit legislative motive.” Id. The Court called this.a
“findamental principle of constitutional adjudication.” id.
Plai.ngj:iffs have vot presented any reason to set aside such a clear
rule.

g

This attack on legislative motivation is ostensibly the basis for the
plaintiffs’ inclnsion of the individual Alameda County Board members as
defenidants in this case.
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The fourth element in the O’Brien test is whether the
ordinaneeis narrowly tailored to its legislative purpose. On this
point, plaintiffs have made no concrete suggestions as to how
the legislative purpose behind the enactments could have been
more preciselytailored, choosing instead to attack the ardinance
itself as, at best, and acted legislative redundancy. While this
type of analysis is not illuminating on the issue of tatloring, the
Court notes that several potentially less onercus alternatives,
such as requiring Leensing or registration of weapons tom be
possessed in public, are specifically preempted by state law. Seg
infta,

The amount 'and scope of feasible altematives do not
matter, however, where the ordinance is not related to the
suppression of free expression, Withoutthat as a starting point,
the need for tailoring disappears in any event. Thus, having
weighed the O’Brien factors to the extent permitted by the
parties’ submissions, the Cowt concludes that the plantiffs
have not demonstrated any likelihood of showing that the
ordinance would violate plaintiffs’ constitufional right to
engage in expressive conduct, even were speech moplicated by

the possession of weapons.

3. Time, Place and Manner Regulations

A separate basis for the ordinapce, again assuming
arguendo a predicate impact on-speech, cornes from Supreme:
Courtjurispmdence allowing government resirictions of speech
in time, place or manner, At most, the ordinance restricts the
place and manner in which plaintiffs exercise their freedom of
speech. The test applied for time, place, or manner restricions
is little different from the Q'Brien test. See Texas v.Johnson,
491 11.8. at 406, eiting Clark v. Community for Creative Non-
Violence, 468'U.5_ 288,298 (1984). A keyelementin the time,
place, or manner restrictions test is whether the government
imterest is unconneeted to expression. Id. The analysis supra
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demonstrates that the government interest served by this
crdinance is not commected to the suppression of , [*10]
constitutionally protected speech,

Moreover, content-neutral regulation of speech in a
. public forum does not offend the First Amendment where the
regulation serves a significant governmental interest. See
effron v. Int enal Sedety fi i onscigusness
Ine,, 432 US. 640, 643-49 (1981). In Heffron, to the Court
held that Minresota could reguiate the time, place, and manner
in which a religious sect sold its literatare and solicited
donations at the State fair, Id. at 655. The Court concluded that
a state fairgrounds was a different public forum than an open
street. Id. at 651, The fairgrounds sdttracted great numbers of
visitors where the flow of the crowd and demands of safety
were much greater than in a public. streer. Id. Therefore, the
governmentzl - interest in regulation of the activities on the
fairground was by nature more compelling. I ai 652,

: The ordinance here does not zegulate the time of the
sales of gums. It regnlates the place and manner in which guns
are sold. Guns can be bought and sold at the fair grounds but
not with possession of the actnal gun, Under Heffron, the
govemnment interest in this type of tme, place, or manner
regulationis by nature more compelling because it oceurs atthe
fairgrounds. The regulation is permissible if it serves a
significant governmental interest and it is content-neutral. The
Courts’ analysis gupra shows how these two elemenis are met
by the ordinance. The ordinance would thus also be wvalid,
therefore, as a time, place, or marmer restriction of free speech,
even if the Cowt had discermed a predicate impact on
constitntionally protected speech.

B. Commercial Speech

1. Does the Ordinance Dmplicate
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Commercizl Speech?

On the issue of commercial speech, plaintiffs® prior
successul litigation in Santa Claza County is informative. The
act of exchanging money for guns is not “speech” within the
meaning of the First Amendment, but offers to buy and sell

. v. Santa Clara County, 110 F.3d4 707, 710
(9% Cir, 1997). In Nordyke, the Ninth Circuit struck down a
- Santa Clara County lease addendum that prohibited the offering
for sale of firearms or ammunitior at gun shows at the County
Fairgrounds. Id. at 713. The court reasoned that the addendnum
unconstitutionally abridged the gun show aftendees night to
engage in the commereial speech required to by and sell guns.
The ordinance divectiy restrictad speech by prohibiting offers to
sell gums. ' '

M¥111 The initial Nordyke cezse has superficial
similarities t¢ our case. The plaintiffs make a similar claim.
Plaintiffs argue that the ordinance here similarly restricts the
comrnercial speech associated with buying and sellng guns. A
threshold question for this Court, as for the Ninth Circuit in
Nordvke, is whether the regulation implicates cornmercial
speech. Seeld af 710, In Nordvke, the County argued that the
addendum did not implicate commercial speech because it
prohibited only the act of selling guns. See id, The court
agreed that the act of exchanging guns for money was not
“*speech’ within the meaning of the First Amendment ” Id. The
court explained, however, that the addendum did not merely
prohibit the act of exchanging guns but it probibited the
“offering for sale of guns” Id. The court found this fact
dispesitive in concluding that the addendwm implicated
commercial speech. Once it found commercial speech
implicated, the court applied the test from Central Hudson Gas
& Elec. Corp. v. Public Serv. Comm’n. of N.Y., 447 1).8. 557
{1980), to determine if the addendum met the constitutional
requirernents for the regulation of commercial speech.
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‘The ordinance here, however, is fimdamentally different
from the lease addendum at issue in Nordvke. The ordinance
does not prohibit the speech associated with buying and selling
guns. Tt prohibits the possession of gums, which at most
prohibits the presence of guns during amy szle .on public
property. The ordinance does not affect any part.of the actual
speech associated with the sale of guns ai the gun show. It does
not “purport to prohibit any person from the ‘offering for
sale.. fircarms.”” Id.  Moreover, plaintiffs do not cite any
authority concluding that the possession of guns is cormected to
the sale of the gun.  The Court therefore finds the analogy nf

- this case to Nordyke unpersnasive.

Commercial speech is speech that does no more than
propose a commercial transaction. Regulations found to bhave
abridged this right share the common element that they directly
affect a part of the speech that proposes a commercial

i ee Virginia Bd, of Pharmagy, 425 U.S. at
748-750 {challmgad regulation prohibited pharmacists from
advernmng prices up prescription drugs); Central Fludson Gas

lectric ion vs. Public ice Commission of New
Yorle, 447 1U.S. 557, 558 {1980) (New York State law ordered
utilities to stop advertising that promoted clectricity use); 44
Liguommart v. Rhode Island, 517 1J.S. 484, 489 (1996} (Rhode
Island law [*12] prohibited advertising liquor prices). Here,
plaintiffs are free to advertise the sale of gimns and offer them
for sale either verbally or on paper, and can actually buy and
sell them, albeit without the guns” presence on County property. |
The ordinance does not overily restact commercial speech, that
is, communications actually necessary to effectuate a sale, in the
way found unconstitutional by the Supreme Court in the cases
cited gupra, and in the way both the District Court and the Ninth
Cirenit found t¢ be crucial in Nordyke. Therefore, the court
cannot find the plaintiffs’ constitutional challenge to the
ordinance enjoys a likelihood of suecess on its merits.
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2. Is the Possession of Guns Inexiricably
Linked To Commercial Speech?

The sale of merchandise which either delivers or itself
constitutes a pelitical, religious, philosophical or ideological
message is fully protected, noncommercial speech. See
Gandiva Vaishnava Society v. City and County of San
Francisco, 952 F.2d 1059, 1066 (9™ Cir. 1991). In Gaudiya, the
Ninth Circuit streck down an ordinance that prohibited the sale
the sale of T-shirts, books, buttons, and bumper stickers
carrying political, philesophical and ideological messages. Id.
The courtreasoned that where the pure speech conveyed by the
products is inextricably linked with the commercial speech
necessary to the sale, the activity'is classified as fully protected
noncommercial speech. Plamtiffs atgue that the sale of guns is
an example of pure speech (ie. the guns convey a message),
inextricably linked with the commercial speech necessary for
the sale. This analogy, however, is unavailing here.

Most notably, the analogy fails because the ordinance at
issue does not prohibit the commercial iransaction. In Gandiya
and Nordvke, the regulation at issue actually prohibited the
verbal offer of sale, Here, plaintiffs are free to engage any
desired speech, commercial, political or otherwise. The
apalysis in this case, therefore, never reaches the question of
whether pure speech and commercial speech are inextricably
intertwined. Admittedly, the transaction may be hindered
slightly, and on occasion prevented, becaunse the gun itself is
absent during the transaction. Plaintiffs are not prevented,
however, from making their transactions throungh the use of
photographs, written descriptions, or even imitation firearms.
However, there is absolutely no restiction of the message [*13]
conveyed by the actual sale of the gun, as was the cas¢ in
Gandiva, since plaintiffs are free to buy and sell guns.

The assumption that the sale of a gun conveys amessage
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of the kind present in Gapdiya, furthermore, is unsupportable.
Tn Gaudiya, the plaintiffs sold T-shirts with actnal written
messages on them. The court acknowledged that the T-shirts
Titerally conveyed amessage, and werenot “expressive conduct
regarding symbolic items, as ... in both O’Brien and Texas v.
Johnson,” Id. at 1065. This finding led the court ultimately to
the conclusion that the pure speech on the T-shirts was linked
to the commercial speech of the sale. The sale of guns in our
case, by contrast, more closely resembles expressive conduct
regarding symbolic items than expressive objects with written
messages. The guns do not have a message printed on them,
They are, at best, a symbolic item repxesennng the idea of gun
use. The nexus bebwesn the possession apd commercial
exchange of guns and the sale of message bearing T-shirts and -
bumper stickers with messages is too attenuated for Gaudiva to '
apply hare. The Conrt concludes accordingly that the ordinance
does not impermissibly impact protected commercial speech,
either directly or indirectly.

IV.  State Preemption

Plaintiffs’ second line of argument is that state law
preempts the ability of local governments to introde into the
field of weapons regulation. For reasons outhined below, the
Court finds that the feld of weapons legislation has not been
completely preempted by state law, and that the Ordinance
seeks to regulate the possession of weapons on public property,
2 matter not preampted by any law of general application i
California. ,

An initial point is that the Second Amendment, unliks
most other provisions of the Bill of Rights, has never been
incorporated against the states. In the absence of incorporation,
the Second Amendment constraints federal action, and not state
action. Presser v. Qlinois, 116 1J.S. 252 (1886). Therefore, the
substantive protections afforded by the Sccond Amendment are
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not relevant to the Court’s review of state Taw, such as the
ordinance at issne here. While plaintiffs do not assert a second
amendment Tight to bear amms, they could not, for individuals
lack standing to assert Second amendment claims. In Hickman
v. Block 81 F.3d 98, 100-01 (9% Cir. 1956), cert. denied, 519
1.8, 912 (1996), the Ninth Circuit stated that “no individual has
ever succeeded in demonstrating such [*14] injury in federal
cowt.” Id. at 101. The court explained that “because the
Second Amendment guaraptees the right of the states to
maintain armed militia, the states alone stand in the pesition to
show logal ijury when this right is infringed.” Id. at 102.
Therefore, under current law, only states are proper Second
Amendment plaintiffs, and only federal authorities are pmper
Second Amsndmcnt defendants.

Given the nonavailability of .Second Amendment
protections to plaintiffs, the baselive considerations for
preemption are as follows. Under Article XTI, section 7 of the
state Constitution, a county “they may make and enforce within
its Timits al} local, police, sanitary and other ordinances and
regulations niot in conflict with'general law.” Under the police
power granted by article X, section 7, “counties and cities have
plenary authority to govern, subject only to the limitation that
they exercise this power within their temdtorial limits and
subordinate to state law,” Otherwise, the county’s police power
“{s as broad as the police power excreisable by the Legislature
itself” Birkenfeld v. City of Berkeley, 17 Cal: 3d 129, 140
(1976).

Therefote, the proper sterting point in the Cowt’s
analysis is to assume that the county also has the constitutional
pelice power, and the pertinent inquiry just becomes whether
the Legislature has taken away the County’s power to regulate
weapons in the manner provided by the Ordinance. See
California Rifle & Pistol Ass’n v, City of West Hollywood, 66
Cal.App.4th 1302, 1310 (1998).
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The Court’s precmption inguiry begins with the basic
rule of preemption: if otherwise valid local Jegislation conflicts
with state law, it is preempied and therefore void. Candid
Enterprises v. Grossmont Untion High School Pist., 39 Cal 34
878, 885 (1585). A preemptive conflict exists where the Jocal
legislation “duplicates, contradicts, or enters an area fully:
oceupied by general law, efther expressly or by legislative
implication.” Candid Enterprises, 39 Cal. 3d at 885, Of the
express basis for preemption, duplication occurs where the local
legislation is coextensive with pre-existing general law. In Re
Portnoy, 21 Cal.2d 237, 240 (1942). Contadiction of general
law is present where the local ordinance is inimical to the
statewide regulation. Ex parte Daniels, 183 Cal. 34 636, 641-
648, “Full occupation” of a legislative area cccurs only where
the Legislature hag expressly manifested an intent to fully
occupy the area. Candid Enterprises, 39 Cal. 3d at 886.

Frplied preemption arises when any of the three indjcia
of intent are present: (1) the subject [*15] maiter has been so
fully and completely covered by general Jaw that it has become
exciusively a matter of state concem; (2} the subject matter has
been partially covered by general law couched in such terms as
to indicate cleardly that a paramount state concern will not
tolerate further or additional local action; or (3) the subject
matter has been partially covered by general law, and the
subject i3 of such a nature that the adverse effect of a local
ordinance on the transient citizens of the state outweighs the
benefit to the locality, Sherwin-Williams Co. ity of Los
Angeleg, 4 Cal. 4® 893, 898, ¢iting In re Hubbard, 62 Cal. 2d
119, 128 (1964).

Plaintiffs maintain that the ordinance banmning the
possession of firearms on Alameda County property is
preempted, polnting to two sources for that argument Omne
source is Government Code 53071, which provides that “it is
the intention of the Legislature to occupy the whole field of
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regulation of the registration and licensing of firearms of
commercially manufactured firearms”. The second source is
the First Appellate District’s opinion in Doe v. City of County
of Sant Franecisco, 136 Cal. App. 3d 509 {1982). However, the
Court’s analysis below demonstrates, neither source can bear
the broad preemptive weight plaintiffs urge. Tustead, a sorvey
of statutory and case law roakes clear that the ordinance does
not tread on preempied turf.

The language cited zbove from Government Code
section 53071 is but ome of three statutes implicated in
_examining plaintiffs’ preemption claim. Tn Catifornia Rifle &
Pistol, the California Court of Appeals examined Goverament
Code sections 53071 and 53071.5, as well as Penal Code
section 12026 {b), the precise provisions relied vpon by the
defendants here in atguing agaiost preemption. The cotwrt there
conchuded ihat a Wast Follywood city ordinance probibiting the
sale of “Satrday Night Special® handpuns was neither
expressly nor irapliedly preempted. The Court relies on the
exhanstive analysis undertaken by the Califormia Rifle & Pistol
gourt to {lluminate the parameters of the preemption analysis
here. First, California Rifle & Pistol reviewed the language of
the two Govemment Code provisions and found that the
lanpuage of each evidenced, respectively, a clear statement of
preemption in the ficld of “registration or licensing of firearms”
(Gov't Code 53071) and an intent to occupy “the whole field of
regulation of manufacture, sale, or possession of imitation
firearms” (Gov't Code 53071.5). 66 Cal. App. 4 ar 1311-1312.
Regarding Penal Code section 12026, a provision curtailing
local govemment acticn in the field a fircarm regulation, the
court [*16] found that the fact that the Legislature had limited
the coverage of this statute to permits of licenses for possessing
a weapon at home, in a place of business or on private property
demonstrates alegislative intent not to preempt local authorities
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from acting in other aress of firearms regulation. ' Id. |

The California Rifle & Pistol court concluded that no
preemption occurred as a result of these statutes; instead,
judicial treatment of the issue and subsequent legislative action
made clear to that court and to this Court, that the opposite
conclusion was warranted. “The statutes, the judicial rulings
interpreting the statutes, and the legislative responses to the
judicial rulings demeonstrate that the Legislatare has careflly
avoided ablanket preemption in the ficld of fireanns regulation.
Although the Legislatmre has declared in express intent to
“occupy the field” with regard to limited scbfields of the
niverse of fircarms regulation, the Legislature has carefully
refrained from manjfesting any intent to eliminate the City’s
authority to enact the specific type of ordinance at issue here.”
I3 at 1311.

Plaintiffs alsc rely heavily on Doe v, City and Cormty of
San Francisco, 136 Cal. App. 3d 50% (1982), in support of theix
preemption argument. However, once the legal landscape is
preperty drawn, it is clear that Doe addressed a statute
implicating one of the three explicit declarations of preemption
listed above, namely, the Penal Code’s ban on regulation of
possession of firsarms in private residences. The San Francisco
ordinance in question sought to ban all firearms from the city,
and raade no distinctions between public and private possession
and/or use of the weapons. On that laiter point, the Court of
Appeals found that the ordinance ran afoul of the Penal Codes
express preemption of local action banning any permit or
licensing siructire for guns “within the citizen’s or legal
resident’s place of residence, place of business, or on private

12

Moreover, Penal Code section 12026(b)'s parallel use of the terres “license™
and “possess™ undermmes plaintiffs’ proposed construstion that wowld bave
Government Code 53071'a use of the temn “registration or licensing™
CHCOTPAss passcssion.
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property owned or lawfully possessed by the legal resident.”
Cal. Penal Code 12026(b}. Thus, as defendants correctly point
out, Doe hinges on an explicit, tailored preemption and
statutory Jaw, and not cn an inferential readmg that the term
“regulation or licensing” of firearms asused in the Government
Code also encompasses possession. Doe is thus but one of
several cases construing state regulation of firearms [*17]
narowly. See,e.g., Suterv. City of Lefayette, 57 Cal. App. 4°
1109, 1119 n2 (1997) {rejecting broad construction of
preemption argument based on “registration and leensing”
Janguage in Gov't Code 53071, and citing Galvan v. Superior
Court, 70 Cal.2d 851 (1969) and Qlsen v. McGillicuddy, 15
Cal. App. 3d 897 (1971} in support of this reading). Simply
put, the Court’s survey of California law roakes it clear that the
bread preemption argued for by plaintiffs has not occurred.

The Courtmust also address the preemption questionio
light of the recently enacted amendments to the Penal Code,
which do not take effect unti! next year. A B. 295, also known
in part as the Gun Show Enforcement and Security Act of 2000,
amends section 12071.1 ofthe Penal Code provide thelicensing
procedures for gum show promoters in the state. The
amendments require a cerfification of eligibility, issued by the
Department of Justice and renewable anmuzlly, for any person
wishing to promote or hold gun shows, and provides penalties
for failure to comply with notice or security requirements. The
second major component of AB. 295 will be, when effective,
a new section 12071.4 of the Penal Code. That new section
places burdens on gun show vendors, inchiding mandatory
comphiance certifications, the separation of displayed weapons
from ammmition, and

Having reviewed the receat amendments to the Penal
Code carefully, the Court concludes that the Jatest legislation is
censistent with the view that there is no preemption of Iocal law
regarding the possession of firearms. The new and amended
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statutory provisions clearly govem “registration or licensing” of
firearms, which in itself grants the provision preemptive effect,
but gives no explicit indication that itnow secks to fully occupy
other, new subfields of weapons regulation. Indeed, the plain
language of the statute logically forecloses any such finding:
pew section 12071.4 requires gun show vendors to certify
compliance with, inter alia, *local laws dealing with the
possession and transfer” of firgarms. This explicit provision .
contradicts the suggestion that, by this very statute, the field of
possession of fircarms has been preempted. Instead, it
underseores the conclusion drawn by several California coutts,
most recently California Rifle & Pistol: the Legislature regirds
the regulation of possession of firearms as a local concern.

Finally, plaintiffs have called the Cowrt’s attention to 2
recent decision issued by Judze Paez of the Ceniral District of
California, finding that a Los Angeles County ordinance was
preempted by [*18)] state law. Order Granting Preliminary
Injunction and Denying Stay Pending Appeal, Great Westemn
Shows Tne, v. County of Los Angeles, Cagse No. CV 999661
RAP (CD. Cal., Qct. 21, 1999). Afissue in Great Western was
an ordinance regula.ung th{-: sale of firearms and amtmunition. on
County property. Specifically, the statutory provision at issue
was that “the sale of firearms and/or ammunition on Covnty
propertyis prohibited,” L.A. County Code § 13.67.030, “Sale”™
ag used in the ordinance was defined to include the act of
placing an order for a weapon or ammunition. The Los Angeles
County ordinance makes ne attempt to regulate the possession
of firearms or ammounition on public property. The District
Court found a conflict between the ordinance and section
120711 (1)(B) of the Penal Code, which entitles licensed
dealers to conduct business, including sales, at gnn shows. The
court initially recognized, following Suter, that the field of
firearms regulation is not occupied by state Jaw, save in certain
delineated areas, such as sales at gun shows. The court found
that, given the statutory language contained iIn section
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12071{b)1HB) expressty allowing sales of guns and gun shows,
the local anthorities” power to regulafe or prohibit sales or
offers to sell or purchase was preermpted nnder state law.

It could easily be argued that Great Western is
inconsistent with Suter and California Rifle & Pistol, decisions
wherein state courts of appeal rejected the preemption
arguments plaintiffs make here and approved local regulations
curtailing the sale of firearms. In California Rifle & Pistol, the
appellate cowrt upheld the city regulation prohibiting the sale of
“Saturday Night Specials”, and in Suter, the court upheld an
ordipance requiring land-use permits as a condition precedent
to the sale of firearmns. Jn each case, the court clearly held that
with respect to local regulation of firearms, whereas the
Legislature has expressed an intent to oceupy the field with
regard to limited subflelds of the universe of fivearms
regolation, the Legislaire has carefully reftained from
manifesting any intent to ¢iminate local authorities® power to
enact the specific type of ordnance at issue, As such, these
decisions stand for the proposition that local government has,
pursuant to the state Constitution, anthority to regulate the sale
of firearmns as a proper exercise of its police power.

However, the Court need not quarrel with Great
Western’s conclusion that the sales of firearms are regulated
exclusively by state law, because the analysis of the ordinance
at issue in Great Western fails to undermine the sirength of the
analysis undertaken above. First, as discussed in [*19] Suter
and California Rifle & Pistol the Legislature has clearly
manifested its intention to divest logalities of their
constitutional prerogative to enact legislation in the area of
firearms regulation in a tailored, rather than broad, fashion.
Second, where express preemption has been found, the state
courts  have required clear and unambiguovs language
supporting a finding of preemption or a clear legistative intent
to occupy the particular subfields of regulation at issue. Penal
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Code section 12071, which'is specifically relied upon in Great
Western, does not contain any language that addresses the
specific subject matter regulated by the ordinance at issus here,
i.e. the possession of firearms. Simplyput, Great Westem rests
on 2 simple premise: Licensed gun show vendors are permitied
by staie law to sell guos at gun shows. This premise does not,
however, command the second, differentpremise that gun show
vendors or patrons are penmitted to possess gums at shows, or in
any other context on public property. The stucture of
applicable state law, including the Penal Code provisions cited
here and in Great Westemn, not only fail to suggest this
extension, but affirmatively foreclose it as a matter of
preemption,

Given the Court’s conclusion that no explicit
preemption of the Ordinance has occurred, the court mmst mrn
to the question of implied preemption. The Court’s analysis of
the Sherwin-Williams indicia vields the clear conclusion thatno
iroplied preemption is proper, either. Here again, the Court
notes the thorough treatrent of this precise issue in California
Rifie & Pistol. Of initial note is that the application of implied
preemption 1s o be approached with some caution. “Since
preemption depends upon legislative intent, such a situation
necessarily begs the guestion of why, if preemption was
legislatively intended, the Legislature did not simply say so, as -
the Legislature has done many times in many circumstances,”
Celifornia Rifle & Pisol, 66 Cal. App. 4% 1302, 1317 (1998).
Hence, the Court must find that the factors evince that the
Legislature “clearly indicate™ an intention to preernpt. Sherwin-
Williamg, 4 Cal 4% at 898,

The first Sherwin-William indicator is whether the
subject matter is so fully and corpletely occupied by general
law that it has become exclusively a matter of state concern.
This is clearly not the case here, as the California Rifle &
court found, for two reasons. The first, discussed above, is that
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the Legislafure has clearly been sparing and tailored in its
arrogation of exclusive legislative authority, and perhaps even
more telling, has remained consistently so in light of judicial
[*20] findings of namrow preemption. As Suter held, “the
Legislature’s response to cases upholding local weapons
legislation against 2 preemption challenge itself is persuasive
evidence that it has no intention of preempting areas of
weapons laws not specifically addressed by state statute,” 57
Cal. App. 4" at 1119, Secend, the area of gun regulation is
particularly a matfer of local concern, as the Galvan court
found. “That problems with fireanms are likely to require
different treatment in San Francisco County that in Mono
Coumty should require no elaborate citation of authority.” 70
Cal. 2d at 864. So, too, with Alameda Coumty; the Court thus
finds that the first Sherwin-Williams indicator does not faver

implied preemption. '

The second indicator is whether the subject matter is
partially covered by state law, worded to “indicate clearly” that
no further or additional local action is permissible. 4 Cal, 4% at
898. This inquiry yields no more promising an owtcome for
plaintiffs. “To the contrary, the Legislature’s successive
enactments have all been carefully worded not to preclude Iocal
acion on related topics. Moreover, the Legislature has
expressly ackmowledged the conmtirming police power of
municipalities to regniate the sale of firearms.” California Rifle
& Pistol, 66 Cal. App 4 2t 1219, citing Suter, 57 Cal. App. 4%
at 1120-1121.

The third Sherwin-Williams indicator focuses the Court
o whether the subject matter is partially covered by state law
and the adverse effects on a local ordinance on transient citizens
outweigh the possible benefit to the locality. Again, the state
courts of appeals have spoken persuasively on this issue, “Laws
designed to control the sale, use or possession of firearms ina
particular comrupity has very littie impact on transient
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citizens, indeed, far less than other laws that have withstood
preermption challenges.” Suter, 57 Cal. App. 4% at 1119. In
sum, the Court finds no basis for conclnding that preemption of
the ordinance should be implied, and in fact finds ample and
unequivocal support for the opposite conclusion.™ .

CONCLUSION |

For the reasons ouflined above, the Court finds no basis
for ascertaining a fair likelihood of suecess on the merits of
plaintiffs’ First Amendment challenge as to the Alameda
County ordinance prohibiting the possession of firearms on
public property. Nor have plaintiffs established 2 likelihood of-
success.in demonstrating that the field of regnlation of firearms.
possession been preempted by the Legislaiure, Without at least
a fair likelihood of success on the merits, plaintiffs’ showing
must fail under either of the Ninth Circuit’s altemative
standards for issuance of a temporary restraining order or
preliminary injunction.”? Accordingly, plaintiffs’ motion for

11

Gireat Western makes no sention of the distivetion between explicit and
implisd presooption, nor does it deal with the Sherwin-Williams factors.
However, the Court finds that Great Western does not offer safe harbor for
plamiiffs’ implied presmption the argments either, since it sheds no
additional perspective on amy of the . three indicia, let alone any clear
indication that anmy of the three are present,

12

For this reason, the Court nesd not reach the question of balance of
hardships. The Court not=s, however, that plaintitfs have asserted that the
proposed ordinance’s effest will be ehilling on atiendance st the fairs, for
patrons and vendors alike. The County has submitted evidence of several
civil cleims against it arising from the Tuly 1998 Fairgrounds shootings, the
implication being that a failure to ban the possession of firearrns on public
property will leave the County’s coffers vuinerable to fature premises
ligility suits from gun victims. While the Court finds plaintiffs’ allegation
of haren to be more conerste and direct on this record, that conchision
canmot save plaintiffs’ showing, due o the absence of a likelibood of
gucoess on the merts.
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temporary restraining order and for preliminary injunction is
DENIED.

IT IS SO ORDERED.

Dated: 11/3/99 fs/
MARTIN ¥, JENKINS
UNITED STATES DISTRICT JUDGE |
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ORDER CERTIFYING QUESTIONS TO THE
CALIFORNIA SUPREME COURT FROM THE
UNITED STATES COURT OF AFPEALS FOR THE
NINTH CIRCUIT

Filed: September 12, 2000

JUDGES: :
Before: Arthur L. Alarcon, Diarmuid F. ('Scannlzin, and
Fonald M. Gonld, Circuit Judges.

OPINION BY:
DIARMUID F. O'SCANNLAIN

OPINION:

ORDER CERTIFYING QUESTION TQ THE
CALTFORNIA SUPREME COURY

We certify to the California Supreme Court the question set
forth in Part I of this order.

All further proceedings in this case are stayed pending
receipt of the answer to the certified question. This case is
withdrawn from submission until fiurther order of this couxt. If
the California Supreme Court accepts the certified question for
angwer, the parties shall file a joint report six months after date
ofacceptance and every six months thereafter advisingus ofthe
status of the proceedings. This case is being certified jointly
with Great Western Shows. Inc. v. T.os Angeles, 229 F.3d4 1258,
2000 TLS. App. LEXIS 22898, which raises a closely related
issue of precmption,

I

Pursuant to Rule 29.5 of the Califormia Rules of Court, a
panel of the United States Court of Appeals for the Ninth
Cixcuit, before which this appeal is pending, certifies to the
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California Supreme Court a question of law concerning the
possible state preemption of local gum control ordinances, The
decisions of the Courts of Appeal of the State of Califormia
provide no controlling precedent regarding the certified |
question, the answer to which ynay be detenminative of this
appeal. We respectfully request that the California Supreme
Court answer the certified questions presented below. Qux
phrasing of the issue is not meant to restrict the court's
consideration of the case. We agree to follow the answer
provided by the Califomia Supreme Court. If the Supreme
Court declines certification, we will resolve the issue according
t0 our perception of California law.

I

Nordyke, et al,, are deenmed the petitioners in this request
because they are appealing the district cowrt's ruling on this
issue. The capiion of the case is:

RUSSELL ALLEN NORDYKE; ANN SALLIE
NORDYKE, dba TS Trade Shows; JESS B. GUY; DUANE
DARR; WILLTAM I. YONES; DARYL DAVID; TASIANA
WERTYSCHYN; JEAN LEE, TODD BALTES; DENNIS
BLAIR; R.A. ADAMS; ROGER BAKER; MIKE FOURNIER;
VIRGIL McVICKER,

Plaintiffs - Appellants,
Y.

MARY V. KING; GAIL STEELE; WILMA CHAN; KEITH
CARSON; SCOTTHAGGERTY, COUNTY OF ALAMEDA;
THE COUNTY OF ALAMEDA BOARD OF SUPERVISORS,
Defendants - Appellees.

Counsel for the parties are as follows:

For Nordyke, et al.: Donald B.J, Kilmer, Jr., Suite 108, 1261
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Lincoln Avenue, San Jose, California 95125. Telephone: (4{}8) .
Q98.84R9.

For King, et al.: Richard E. Winnie, County Counsel,
County of Alameda, Suite 463, 1221 Qzk Street, QOakland,
California 94612. Telephone: (310) 272-6760.

Sayre Weaver, Richards, Watson & Gershon, 44
Montgomery Street, San Francisco, California 94104.
. Telephone: (415} 990-0901.

o

The question of law to be answered is:

1. Does state law regulating the possessiﬁn of firearms and
gun shows preempt z municipal crdinance prohibiting gum
possession on county property?

IV

The statement of facts is as follows;

Russell Nordyke and Sallie Nordyke (dba TS Trade Shows)
("Nordyke") have been promoting gun shows at the Alameda
County Faixgrounds ("Fairgrounds™ since 1991. The
Fairgrounds are Iocated on unincorporated county land in the
City of Pleasanton.! The exhibitors at the show include sellers
of aptique (pre-1898) firearms, modem firearms, ammunition,
01d West memeorabilia, and outdoor ¢lothing. In addition, the
show hosts educational workshops, issue groups and political

organizations. The remaining plaintiffs ate exhibitors and
patrens of the show,

In August 1999, Alameda County ("County") passed an
ordinance making illegal the possession of firearmms on County

lT]Ius, the jurisdictional issue raised in Great Wagtern Shows,
Inc. v. Tos Angeles County is naot present in this case.
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property ("Ordinance™. The Ordinance would forbid the
presence of firearms at gun shows, such as Nordyke's, held at
the Fairgrounds. Practically, the Ordinance makes it unlikely
that a gun show could profitably be held there.

To prevent the Ordinmmce's enforcement, Nordyke brought
suit against the County in the United States District Court for
the Northemn District of Califomia. Nordyke applied for a
temporary Testraining order, claiming that the Ordinance was
precmpted by state gmn regulations and that it violated the First
Amendment's free speech guarantee, The distict court judge
treated the application as one for a preliminary injunction and
denicd it. The judge noted that under either test for a
preliminary injunction, a litigant must at least show a fair
chance of success on the merits and ruled that Nordyke had
failed to do s0. Because he concluded that Nordyke had little
chance of success on the merits, he did not reach the balance of
the hardships determunstion.

Nordyke then filed an interlocutery appeal in the United
States Court of Appeals for the Ninth Circuit :

v
We respectfully submit that the question needs certification
for the following reasons:

"A county or city may make and enforce within its limits all
local, police, sanitary, and other ordinances and regulations not
in conflict with general laws." Cal. Const. art XL, § 7 (emphasis
added). A local law that conflicts with state law 15 invalid. See
Sherwin-Williams Co. v. City of Tos Angeles. 4 Cal. 4th 893,
897, 844 P.2d 534 (1993). "A conflict exists if the local
legislation duplicates, contradicts, or enters an area fully
occupied by general law, either expressly or by legislative
implication.” Id. (quotations and citations omitted). The district
court concluded that the County did notlegislate in an area the
state had expressly or impliedly preempted. California law
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offers no clear gnidance conceming the possible preemption of
the Alameda Oxdinance,

In pertinent part, the Ordinance reads; "Bvery person who
brings ento or possesses on County property z frearm, loaded
or unloaded, or ammunition for a firearm is guiliy. of a
misdemeanor,” Alameda Connty Code § 9.12.120(b). Although
not explicit in the Ordinance, the law effeciively hinders
Nordyke's efforts to hold gun shows at the Fairgrounds, In an
. effort to ward off application of the.Ordinance, Nordyke argues
first that the statehas preempted the fleld of firearm possession.
Second, he contends that, at least by implication, state
regulation of gun shows, which provides for the possession of
weapons, precludes Iocal prohibitions of firearms at these
shows. .

Section 12071 of the Penal Code regulates the sales of
firearms in California, expressly providing for the possession of -
firearms at gun shows. It reads in relevant part: "A person
licensed pursuant to subdivision (a) may take possession of
firearms and commence preperation of registers for the sale,
delivery, or transfer of firearms at gun shows or events . ... A
person conducting business pursuant to this subparagraph shall
be entitled to conduct business as authorized herein at any gun
show or event in the state without regard to the jurisdiction
within this state that issued the lcense . . . provided the person
complies with . .. (ii) all applicable local laws, regulations, and
fees, if any.” Cal. Penal Code § 12071(b)(1)(B). In addition,
California Pepal Code § 12071.1 regulates gun shows
throughout the state. Finally, the state legislature enacted a
series of gun show regulations effective Jamuary 1, 2000. See
Cal. Penal Code § § 12071.1; 12071.4. These laws clearly
pertain to the possession of firearms at gun shows. From these
provisions, one could well conclude that, as the state allows for
the presence of amd regulates the possession of firearos, a local
government may not forbid it. On the other hand, the proviso
allowing for local regulation may mean that municipal
prohibitions are not preempted.
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The Courts of Appeal of the State of Califormia have
responded in seemingly conflicting ways to this type of
argument in the area of local gon regulation preemption. The
argument finds most support in Doe v. City & County of San
Francisco, 136 Cal. App. 3d 509, 186 Cal. Rptr. 380 {1982). In
that case, the cowt inferred from the legislature's restriction on
local handgun permit requirements an ntent to foreclose local
laws banning possession citywide, Id. 2t 518. "A restriction on
requiring permits and Icenses necessarily implies that
possession is lawful without a permit or z license. It strains
reason to suggest that the state Legislature would prohibit
licenses and pewmits but allow a ban on possession.” Id.; see
also Northern California Psvchiatric Society v. City of
Berkeley, 178 Cal. App. 34 90, 223 Cal. Rptr. 609 (1586)
(holding that a city ordinance prohibiting' the use of
electroshock therapy throughout the city was preernpted by state
regulations evincing a clear intent to allow it). Moreover, an
Aitorney General opinion regarding the preemption of local
ammunition sale bans adopts the same reasoning, relying
explicitly on Doe. See Attorney General's Opinion No. $4-212
(Tuly 7, 1994). In that Opinion, the Attomey General relied on

the fact that the state banmed amrounition over a certain caliber
to conclude that a c¢ity could not ban smaller-caliber
ammunition. Likewise, the state legislature's having expressly
provided for the presence of firearras at gun shows may moply
that local ordinances, like that of Los Angeles, banning the
possession of such weapons are preempted.

More recently, however, in California Ri d Pistol
Ass'n, Ine. v. City of West Hollywood, 66 Cal. App. 4th 1302
(1998), the Court of Appeal for the Second Appellate District
of California appears 1o have disavowed the logic underlying
the district court’s conelusion and the pertinent part of Doe. In
California Rifle, the cowrt conftonted a challenge, on
preemption grounds, to a ity ban on sales of certain handguns
Imown as Saturday Night Specials. Id. at 1306-07. The court
expressly considered an argument analogons to the one Nordyke
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makes here - that because state law envisions pessession at gan
shows, the County cannot foreclose possession at gun shows,
There, the court confronted the argnment that because under
state law sales of firearms are regulated, but legal, a city cannot
ban the sale of certain types of firearms. Seeid. at 1323. The
court rejected this reasoning as tantological: "Again, it is no
doubt tautologically true that something that is not prohibited
by state law is lawful under staie law, but the question here is
whether the Legislature intended to strip local governments of
thelr conshtitional power to ban the local sale of firearms
which the local govemments beligve are causing a particnlar
preblem. within their borders. Id. at 1324, This reasoning
appears to be at tension with the reasoning of Doe.

Furthermore, the cour's discussion of preemption in
Califormiz Rifle snggests that the Ordinance may very well not
bepreempted. First, the courtheld that the California legislaturs
has not expressly preempted docal regulation of handgun sales.
See id. at 1311-17. Next, the court cxamined whether, as the
district court concluded here, the local law was impliedly
preempted. Tmplied preemption can properly be found only
when the circumstances 'clearly indicate’ a legislative intent to
preempt." Id. at 1317 (quoting Sherwin-Williams, 4 Cal. 4th at
898). - '

When the Legislatire has passed laws to overtumn 2 court's
decision that a Jocal government's laws are not preempted, it
bas tailored them narrowly, refusing at every turn to preempt
the entire field of gun control. This history demonstrates "a
legislative intent to permit local governments to continue to
apply their police power according to the particular needs ofthe
corumunity.” Californiz Rifle, 66 Cal. App. 4th at 1318; see
also Suter v. City of Tafavette, 57 Cal. App. 4th 1109, 1119
(1997). The carcful wording of the legislature's Tesponse may
indicate that it does not wish to preclude local actions in arcas
where it has not expressly preempted. See California Rifle, 66
Cal. App. 4th at 1319-20 (discussing Suter, 57 Cal. App. 4that
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1120-21). Finally, the Courts of Appeal of the State of
California appear to have foreclosed an argument for gun sale
preemption based on the assertion that the adverse affects of a
local law on tramsient citizens outweigh the bemefit to the
municipality. See California Rifle, 66 Cal. App. 4th at 1320-21.

The Czlifornia cases teach that when examining the
preemption issue in the field of gen control, courts are to Jook
narrowly at the specific conduet atissue - here, the sale of guns
oz County property. The Ordinance here does not ban
possession at all gun shows held in the County, it bans
possession on County property only. This may distinguish it
from the Ordinance held impliedly preempted in Doe. See 136
Cal. App. 3d at 518. While the Ordinance may have the
practical effect foreclosing shows Nordyke has traditionally
held at the County Fairgrounds, it does not speak at all to gun
shows beld on any non-County property in the county. Bat the
question we face is whether the extensive state reguiation of
g shows, all of which foresees the sale of fireavms, precludes
gven such action. Also uncertain is whether the state law
provisions requizing gun shows to comply with all local
regulations allow. municipaliies to completely prohibit
possession at these shows, an action that may have the practical
efiect of shutting ther down.

Tn gum, there is tension in the reasoning underlying several
decisions of the Courts of Appeal of the State of California and
an Opinion of its Attorney General. In addition, no California
court, to our knowledge, has vet confronted the possible
preemptive impact of the new gun show regulations that went
into effect Janmary 1, 2000. We are mindful of the
considerations of comity when we are being asked to invalidate,
on federal constitutional grounds, a local Califormia law.
Resolution of the state law issue may cbviate the need to decide
the federal comstitutional question. The area of gun control
regulation is a sensitive area of local concern with which we
hesitate to interfere, particularly where we are agked to
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determine unclear questions of state law. A clear statement by
the Californiz Supreme Court would provide guidance to local
govermments with regpect to the powers they may exercise in
passing local gun conitrol regulations. i,

VI

The Cletk of Court is hereby directed to transnit forthwith
to the California Supreme Court, under official seal of the Ninth
Circuit, a copy of this order and request for certification and all
relevant briefs and excerpts of record pursuant to California
Rule of Court 29.5(c).

IT I8 3O ORDERED.
DIARMUID F, O'SCANNLAIN .
U.S. Cirenit Judge for the Ninth Circuit
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CALIFORNIA SUPREME COURT’S ANSWER
' TO CERTIFIED QUESTION

Filed: Apxil 22, 2002

JUDGES: MORENOQ, I. WE CONCUR: GEORGE, C. J.,
KENNARD, I, BAXTER, J., WERDEGAR, J., CHIN, J.
DISSENTING OPINION BY BROWN, J.

OPINION BY: MORENO

OPINION:

We granted the request of the United States Court of
Appeals for the Ninth Circuit, for certification pursuant to
California Rules of Court, rule 29.5 10 address the following
gueston: Does state law regulating the possession of fizcanns
and gum shows preempt a municipal ordinance prohibiting gun
pOssession on cowtty property? We conclude that the municipal
ordinance in question, insofar as it concems gm shows, is not
preempted. Other aspects of the ordinance may be partially
preempted, but we need not address these aspects in this case.

L STATEMENT OF FACTS

The facts, as set forth by the Ninth Circuit and from our
own review of the record, are as follows:

Plaintiffs Russell Nordyke and Sallie Nordyke (doing
business as TS Trade Shows) (the Noxdykes) have been
promoting gun shows at the Alameda County Fairgrounds
(Fairgrounds) since 1991, The Faizgrounds are located om
unincorporated county Jand in the City of Pleasanton and are
managed by an independent nonprofit corporation, the Alareda

Coumty Fair Association (Fair Association), under an operating

agreement with Alameda County. The exhibitors at the show
include sellers of antique (pre-1898) firearras, modern firearms,
ammunition, Old West memorabilia, and cutdoor ¢lothing. In
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addition, the show hosts educational workshops, issue groups,
and political organizations. The remaining plaintiffs are
exhibitors and patrons of the show.

Alameda County passed m Auvgust 1999 and amended in
Septemaber 1999 mn ordinance (Ordinance) making it a
misdemeancr to "bringf] onto or possess[] on County property
a firearrn, loaded or unloaded, or ammumition for a firearm ... .
" (Alamedz Comnty, Gen. Ord. Code, ch 9.12, § 9.,12,120,
subd B.) The Crdinance recited as justification the epidemic of
sunshot fatalitles or injuries in the county in the first five years
ofthe 1990s, 879 homicides were committed using firearms and
1,647 additional victims were hospitalized with gunshot
injuries. The Ordinance also recited a July 4, 1998, shooting
incident on the Fairgrounds resulting in several gunshot wounds
and other injuries.

The Ordinance was subject to certzin limitations and
exceptions. County property didnotinclude any " local public
building' " as defined ir Penal Code section 171b, subdivision
¢. (Alameda County Gen. Ord. Code, ch, 912, § 9.12.120,
subd. C.) It exempted from the prohibition various classes of
persons, including peace officers, various types of security
guards, persons holding valid firearm's licenses pursuant to
Penal Code section 12050, and authorized participants “in a
motion picture, television, video, dance, ortheatrical production
or event" imder certain circumstances. { Alameda County Gen
Ord. Code, ch. 9.12, § 9.12.12¢, subd. F.) The Ordinance
would have, as one of its chief consequences, the effect of
forbidding the presence of firearms at gun shows, such as the
Nordykes', thereby making such shows impractical.

To prevent the Ordinance's enforcement, the Nordykes
brought suit against Alameda County in the United States
District Court for the Northern District of California, The
. Nordykes applied for a temporary restraining order, claiming
that the ordinance was preempted by state gun regulations and
thet it violated the First Amendment's free speech guarantze.
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The disttict court judge treated the application as one for a
preliminary injunction and denied it, finding that the Nordykes
had failed to demonstrate probable suceess on the merits.

The Nordykes then filed an interlocutory appeal in the

United States Court of Appeals for the Ninth Circuit, which
subsequently certified to us the above question.’ We granted
certification for reasons similar to those stated in the companion
case algo decided today, Great Western Shows, Inc. v. County
of Los Aneeles (April 22, 2002, S0913547) 2002 Cal. LEXTS
2350,  Caldth _ (Great Westemn). '

IL DISCUSSION

General preemption principles are recapitulated in Great
‘Western, a case addvessing whether state law preempts an
ordinance barming the sale of guns on county property. We
conciude tn Great Western that "[a] review of the gun law
precmption cases indicates that the Legislature has preempted
diserete areas of gun regulation rather than the entire field of
gun control.” (Great Western, supra, 2002 Cal. LEXIS 2350,
___Caldth atp. __ [p. 5].) We funther comclude that an
ordinance banning the sele of fircarms and ammunition on
county property, specifically targeted zt the gun show held at
the Los Angeles County Fairgrounds, is not preempted by state
law: it s not expressly preempted by the statutes regulating gun
shows, it does not duplicate or contradict such statutes, nor is
the manifest legislative intent of these statnutes to occupy the
field of gun show regulation. With regard to this last point,
Great ‘Western applied the traditional three-part test, asking
whether " '(1} the subject matter has been so fully and
cornpletely covered by general law as to clearly indicate that it
has become exclusively a matter of state concern; (2) the
subject matter has been partially covered by general law
couched in such terms as to indicate clearly that a paramoumt
state concern will not tolerate fizrther or additional local action;
or (3) the subject matter has been partially covered by general
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law, and the subject is of such anature that the adverse effect of
alocal ordinance on. the transient citizens of the state outweighs
the possible benefit to the' locality." (Sherwin-Williams Co. v.
City of Los Angeles (1993) 4 Cal.4th 893, 898, 344 P.2d 534.)

Applying the above test, we conclude in Great Western (1)
that gun show, statutes do not cleady indicate that gun show
regulation bas become exclusively a matter of state concemn, .
but are rather expressly made subject to applicable local laws;
(2) that there are significent local interests in gumregnlation that
the Legislature bas pot sought to override except in specific .
areas; and (3) that the ordinance in question did not have
substantial impact on transient citizens. (Great Western, supra,
2002 Cal, TEXIS 2350 _ Cal4thatpp. _ [pp. 14-1€].)

We further conciuded that vnder Government Code section
23004, subdivision (d), a county is given sobstantial authority
to manage its propetty, including the most fundamental decision
as to how the property will be used, and that nothing in the gun
show statutes evince an intent to override that authority. The
gun show statutes do not "mandate that counties use their
property for such shows. If the County does allow such shows,
it may impose more stringeiit restrictions on the sale of firearms
than state law prescribes." {Great Western, supra; 2002 Cal.
LEXIS 2350, 27 Cal. 4th atp. 870.)

In the present casc, the effect on the Nordykes of the
Ordinance banning guns on county . property is to make gun
shows on such property virtually fmpossible. But as we held in
Creat Western, such a total ban is within the scope of 2 county's
-autherity. Neor do the Nordykes contend that the county violated .
its operating agreemnent with the Fair Association by enacting
the Ordinance, :

The Nordykes claim that 2 number of state statutes that
govern the possession of firearms are duplicated or contradicted
by the Ordinance. Penal Code section 12025 prohibits
possession of concealsble fircarms, subject te various
exceptions. Penal Code section 12031 prohibits the carrying of
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loaded firearms, again subject to certain exceptions. These
statutes ¢riminalize the possession of a concealed and loaded
firearm respectively, subject to licensing requirements found i
Penal Code sections 12050 and 12051. Thus the state statutes,
read together, make it a crime to possess concealed or loaded
firearms withowt the proper license. The Ordinance makes 1t a
misdemeanor to "bring[] onto or possess[] on County property
- a fivearm, loaded orimloaded, or ammunition for a firearm . . .
M (Alameda County Gen. Ord. Code, cb. 212, § 9.12.120,
subd, B.) The Ordinance does not duplicats the statutory
scheme. Rather, it ¢riminalizes possession of a frearm on
county property, whether concealed, loaded crnoet, and whether
the individual is licensed or not. Thus, the Ordinance does not
crinainalize " ‘precisely the same acts which are . . . prohibited'
" by statute ( Pipoly v. Benson (1942) 20 Cal.2d 366, 370, 123
P2d 482) and is thezefore not duplicative. (Cf, Cohen v. Board
of Supervisors (1985) 40 Cal.3d 277, 292,219 Cal. Rptr, 467,
707 P2d 340 [discrete portions of ordinance criminalizing
exactly the seme conduct as stahdte duplicative of and
preempted by state law].) Put another way, possessing a gunon
county property is not identical to the crime of possessing an
unlicensed firearm that is concealable or loaded, nor is it a
lesser included offense, and therefore someone may lawiully be
convicted of both offenses, (See People v. Ortega (1998) 19
Cal 4th 686, 692, 968 P.2d 48.)}

! The dissent eontends that Pendl Code sections 12031, 12030,
and 12051 conflict with the Crdinance, apparently based on the
presuroption that these and other state stantes preempt the ficld of gum
possession 1o such an extont that they impliedly prohibit'countics from
regulating gun possession on their own property. As explained more {ully
in Great Weatern, however, the Legislatire has not indicated an intent to
50 broadly preempt the fisld of pun repulation. {See also Pen. Code, §
12050, subd., (b) [fun lcensing subject 1o reasonabls local time, place,
and ranmer restrictions).)
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The Nordykes also claim Penal Code section 171b has a
preemptive effect. That. statute prohibits the possession of
firearms in "any state or local public building or at any meeting
required to be open to the public,” punishable by a year in
county jail or state prison. {Id., subd. (1)) Section 171b,
subdivision (b)(7), excepts from the prohibition om gum
possessicn in public buildings "[a] person who, for the purpose
of sale or rade, brings any weapon that may otherwise be
lawfully tansferred, fato 2 gun show conducted pursvant to
Sections 12071.1 and 12071.4." or "[a] person. who, for
puzposes of an. authorized public exhibition, brings any weapon
that may otherwise be lawfully possessed, info 2 gun show
condncted pursuant to Sections 12071.1 and 12071.4." The
Nordykes argue that section 171b, subdivision (b)(7) prohibits
the county from ouﬂamng possession of guns at gun shows. We
disagree. The provision merely exempts gun shows from the
state criminal prohibition on possessing guns in. public
buildings, thereby permitting local government entities to
authorize such shews. It does not mandate that local
government eotities permit such a use, and the Nordykes cite
no legislative history indicating otherwise.?

The Nordvkes point out that the Ordinance is rmore
restrictive than state statutes inasmuch. as the latter provide
more exceptions to the general prohibition on pessession of
firearms. For example, under Penal Code section 8314, a
security officer appointed by a sheriff or police chief for the
protection of government property may be authorized to carry
a firearm. There is vo exception in the Ordinance for such
security officers. There is also no exception for animal control

2 As noted, the Ordinance specifically exernpts from its purview
all * 'local public buildings,' " as defined in Penal Code section 171b, -
subdivision {c). (Mamcda County Gen. Ord. Code, ch. 9.12, § 5.12. 120'
subd. C.) The meaning of this exemption, which is debated by the partms,

15 10t mchuded m the certified question and we express 10 Opinion en this
mafter,
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officers, who may be avthorized by their employing agency to
use frearms (d., § 830.9), or for officers authorized to
transport prisoners, who may carry firearms under certain
circumstances (id,, § 831.6), or for retired federal law
enforcement officers (id., § 12027, szbd (i)).

We first note that the fact ihat certain classes of persons are
excmpt from state ¢riminal prosecution for gun possession does
not necessarily mean that they are exempt from local
prosecution for possessing the gun on restricted county
property. But even if we accept the Nordykes' argument that in
at Jeast some cases the Legislature meant to presmpt local
governments from criminalizing the possession of firearms by
certain classes of people, that would establish at most that the
QOrdinance 1s partially preempted with respect to those classes.
Partial preemption does not invalidate the Ordinance as a
whole. {See Peatros v, Bank of America (2000) 22 Cal. 4th 147,
173, 990 P.2d 539 (Jead opn. of Mosk, 1.) [National Banking
Actpreempts the state Fair Employment and Housing Act to the
extent that the two conflict, but does not to the extent that they
do not].) Specifically, such partial precoption would not affect
pur answer to the question at issue in this litigation: whether a
county can prohibit possession of guns at gun shows held on its
propexty. Because we generally accept certified questions only
when. "answering the question will facilitate the certifying
court's functioning or help terminate existing litigation™ (Cal.
Rules of Court, rule 29.5(f)(2)), and have the discretion to
resiate the question (id., mle 29.5(2)), we also retain the
discretion to decline to address aspects of the certified question
that are iramaterial to such litigation, Accordingly, we decline
to address whether the Ordinance is partially preempted by the
ahove statutes.

Tn sum, whether ornot the Ordinance is partially preevapted,
Alameda County has the authority to prohibit the operation of
gun shows held on its property, and, at least to that extent, may
ban possession of guns on its property.
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MORENO, 1.
WE CONCUR: GEORGE, C. J.
KENNARD, 7.
BAXTER, J.
WERDEGAR, 1.
 CHIN,T.

DISSENT:
DISSENTING D]E']NIDN BY BROWN, J.

Alameda County might be able to prohibit gun shows on
county property, assuming the property is located within the
geographic boumdaries of the county and subject to the comnty's
regulatory Jurisdiction. (Cf Creat Western Shows. Inc. v.
County of Los Anpeles (Apr. 22, 2002, S091547) 2001 Cal,
LEXIS 2350, _ Cal4th __, _ [pp. 4-18].} But the county
did not enact a prohibition against gun shows. Instead, the
county prohibited, with limited exceptions, the possession of
frearms on county property. (Alameda County Gen. Ord. Code,
ch. 9.12, § ©.12.120; sec maj. opn., ante, at p. 2.) That
prohibition conflicts with several state statutes that expressly
aurthorize certain persons to carry firearms without restriction as
to place. {See, e.g, Pen. Code, § § 8314, subd. (b), 8309,
821.6, subd. (b), 12027, subd. (1) [provisions authorizing non-
peace officers to carry firearms in certain circumstances]; see
also id., § § 12031, 12050, 12051 [provisions authorizing
licensed persons te possess loaded and/er comcealable
fireartns].) Nothing in state law suggests that these
authorizations 1o carry or possess firearms wnder certain
circumnstances are subject to local restrictions, and if they were,
then a person authorized to carry firearms who happened to be
traveling across the state would have to consult legal counsel
each time he or she crossed a county line or entered a city, a
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rule that seems neither practical nor intended by the Legislature.

{See Sherwin-Williams Co. v. City of Los Angeles (1993) 4
Cal.4th 893, 898, 844 P.2d 534.)

The majority concedes that state law mr.ght partially
preempt the county ordinance atissue here, but it concludes that
the ordinance is enforceable against plaintiffs, becanse plaintiffs
seek only to promote 2 gun show. The majority, in effect,
reasons that, because the county could prohibit gun shows on
county property, the county is free to enforce the totally
different prohibition at issue here--so long as 1t does so against
a gun show promoter.

The flaw in this logic becomes appatent when we consider
a hypothetical invelving the constitutional protection of free
speech. Suppose the county enacted an ordinance prohibiting
any and all speech favoring residential rent control-in other
words, a content-based restriction of political speech that would
ciearly violate First Amendment principles. A dillboard
cormpany seeks to display billboard advertisernents promoting
rent control and challenges the ordinance on First Amendment
orounds. In those circumstances, I doubt the majority would
hold that, because the county is free to regulate billboard
advertising (see City Couneil v. Taxpayers for Vincent (1984)
466 U.8. 789, 806-807, 80 L. Ed. 2d 772, 104 8. Ct. 2118;
Metromedia, Inc. v. San Diego (1981) 453 U.S. 490, 507-512,
69 L. Ed. 2d 800, 101 8, Ct. 2882; City and County of San
Francisco v. Eller Outdoor Advertising (1987) 192 Cal. App. 3d
643, 658-661, 237 Cal. Rptr. 815), it can enforce its
‘unconstitational restriction of speech against the billboard
‘company. Rather, the majority would Lkely hold thar the
ordinance exceeds the county’s regulatory authority under the
state and federal Constitutions. Put another way, the question
before us is not whether the county might be able to enact some
hypotbetical ordinance prohibiting what plaintiffs want to do.
The question is whisther the ordinance the county actually
enacted exceeds the county's antherity, which it does.
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Significantly, this case is not one in which we are asked to
enforce an independent provision in an ordinance after severing -
a preempted provision. (See, e.g, Cohen v. Board of
Supervisors (1985) 40 Cal.3d 277, 292, 219 Cal. Rptr. 467, 707
P.2d 840.) Rather, the provision that the majority enforces—the.
prohibition against possessing firearms on county property--is
the same provision that conflicts with state law, Nor s this a
case where the ordinance is ambiguous and might be construed
nartowly so as to avoid preemption problems. (See, e.g., Inre
Cox (1970) 3 C4l.3d 205, 220, fo. 18,.90 Cal. Rptr. 24, 474
P.2d 992} No one could reasonsbly construe a genetal
prohibition agajnst firearm possession to refer only to gun
shows, and no one reading the ordinance without the benefit of
a law degree and a careful study of our decisions would guess
that the ordinance merely refers to gun shows,

In short, we consider here a local restriction on firearm
possession that directly conflicts with state law, The majcrity
seeks 1o avoid the obvicus preemption problem by the
expedient of rewriting the ordinance to prehibit gun shows
instead of gun possession. Alameda County might have enacted
an erdinance prehibiting gur shows, but it did not, and the
ordinance it did enact exceeds its regulatory authority.

The majority atternpts to make the issue quite small,
involving arestriction applicable only to county property {maj.
opn., ante, at p. 7); the litigants, on the other hand, insist the
stakes are large. Tt does not matter whether the issue is large or
small, though, ifthe government exceeds its authority. As Judge
Kozinski has noted, the small and superficially benign acts of
a democratic goverament can erode personal freedom just as
surely, and to the same end, as the large amd malignant acts of
a tyrant or dictator: "Liberty--the freedom from unwanted
intrusion by government—is as easily lost throngh insistent
nibbles by govemment officials who seek to do theit jobs too
well as by those whose purpose it is to oppress . . .." (ILS.v. §
124,570 U.8. Currency {1989) 873 F.2d 1240, 1246.) Because
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the ordinance conflicts with state law and becanse I believe the
structural constraints on government anthority are equally as
important as the substantive ones, I dissent.

BROWN, I.
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Qection 9.12.1 () Possession of firgarms On county Property
prohibited.

A. Findings, The board of supervisers finds that gunshot
Fatalities and injuries are of epidemic proportions in Alameda -
County. During the first five years of the 1990's, eight hundred
gaventy-nine {879) hopnicides were copnpritted using firearas,
ond an additional one thousand six yundred forty-seven (1,647)
vigtims were tospitalized with grnshot infuries. Firearms ars
the leading cause of death araong young people between the
ages of fifteen (15) and twenty-foar (24} in Alameda County.
Between July 1, 1696 and June 39, 1997, one tundred thirty-six
(136) juveniles Were arrested 1 Oakland for gun-related
offenses. On July 4_ 1998 a shooung incident on the Alameda
County Fairgroanas resuited in several gunshot wornds, other
injuries and panic among fair goers. Prohibiting the possession
of firearms on COGOLY propetty will promote the public health
and safety by confributing 1o fhe reduction of gunshot fatalities
and injuries in the county.

B. Misdemeanor. Bvery person Who brings onto Of
possesses of county property @ firearm, loaded or unicaded, ox

C. County Property. Asused inthis section, the term cowaty
property means real property, including sy puildings thereon,
ownped or leased by we county of Alameda (hereinatter
noounty™), and in the county's possession, OF in the possession

of a public or private entity under contract with, the county o~

perform 2 public purpose, ipcluding but not Jimited to Teal
property owned or leased by the cotmty in the upincorporated
and incorporated portions ofthe county, such as the county perk
in Sunol and the Alameda County Fairgrounds in the city of
Pleasanton, but does not include any "ocal public puilding” as
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defined in Pepal Code Section 171b(c), where the state
regulates possession of firearrnis pursuant to Penal Code Section
171b.

D. Fireargn. "Firearm™ is any gun, piste], revolver, rifie or
any device, designed or modified to be used as a weapon, from
which is expelled through a barrel a projectile by the force of an
explosion or other form of combustion. "Firearm” does not
include imitation firearms or BB guns and air rifles as defined
In Govermnment Code Section 53071.5.

E. Ammunition, "Ammmunition" is any ammunition as
defined in Penal Code Section 12316(b)(2). '

F. Exceptions. Subsection 9.12.120B does not apply to the
following: '

1. A peace officer as defined in Title 3, Part 2, Chapter
4.5 ofthe California Penal Code {Sections 830 et seq.);

2. A guard or messenger of 2 financial institution, a
euard of a contract carrier operating an armored vehicle,
a licensed private investigator, patrol operator, or alann
commpany operator, or uniformed secunity guard as these
occupations are defined in Penal Code Section 12031(d)
and who holds a valid certificate issued by the
Depariment of Consumer Affairs under Penal Code
Section 12033, while actually employed and engaged in
protecting and preserving property or life within the
scope of his or her employment;

3. A person holding & valid leense to carry a firearm
issued putsnant to Penal Code Section 12050,

4. The possession of a fircaxm by an authorized
participant in a motion picture, television, video, dance
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or theatrical production or event, when the participant
lawfully uses the firearm as part of that production or
event, provided that when such firearm is not in the
actnal possession of the authorized participant, it is
secured to prevent unavthorized use,

5. A person lawfully tapsporting fitearms or
ammunition in 2 moter vehicle on comnty roads;

6. A person lawfully using the target range operated by
the Alameda County sheriff; -

7. A federal criminal investigator or law enforcement
officer; or

8. A member of the military forces of the state of
California or of the United States while engaged in the
performance of kis or her duty,

G. Severability. If any provision of this section or the
application thereof to any person or circumstance is held
mvalid, such invalidity shall not affect any other provision or
application of this section which can be given effect without the
invalid provision or application, and to this end the provisions
of this section are severable.

(Ord. 2000-22, 1999: Ord. 2000-11 §§ 1)
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PREFACE

"To preserve liberty, It is essential that the whole
body of the people always possess arms, and be taught
alike, especially when voung, how touse them." (Richard
Henty Lee, Virginiz delegate to the Continental Congress,
initiator of the Declaration of Independence, and member
of the first Senate, which passed the Bill of Rights.)

"The great object is that every man be armed . . .
Everyone who is able may have a gun.” (Patrick Henry,
in the Virginia Convention on the ratification of the
Coenstipution.) .

"The advantage of being armed . . . the Americans
possess over the people of all other nations . . .
Notwithstanding the rilitary establishments in the
several Kingdoms of Europe, which are carried as far ag
the public resources will bear, the governments are afraid
to trust the people with arms.” (James Madison, author of
the Bill ¢f Rights, in his Federalist Paper No. 46.)

"4, well regulated Militia, being necessary to the
security of a free State, the right of the people to keep and
bear arms, shall not be infringed." (Second Amendment
to the Constitation.)

In my studies as an attorney and as 2 United States
Senator, § have constantly been amazed by the indifference or
even hostility shown the Second Amendment by courts,
legiglatures, and commentators. James Madison would be
startled to hear that his recoguition of 2 right to keep and bear
arms, which passed the Houseby a voice vote witheut objection
and hardly a debate, has since been construed in but a single,
and most ambiguous Supreme Cowrt decision, whereas his
proposals for freedom of religion, which he made reluctantly
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out of fear that they would be rejected or narrowed beyond use,
and those for freedom of assembly, which passed only after a
lengthy and bifter debate, are the subject of scores of detailed
and favorable decisicns. Thomas Jefferson, who kepta veritable
armory of pistols, rifles and shotguns at Monticelle, and advised
his nephevw to forsake other sports in favor of hunting, would be
astounded to hear supposed civil libertarians ¢laim firearm
ownership should be restricted. Samuel Adams, a handgun
owner who pressed for an amendment stating that the
"Constitution shall never be construed. . . to preverd the people
of the United States who are peaceable citizens Fom keeping
their own arms,” would be shocked to hear that his native state
today imposes a year's sentence, without probation or parcle, for
carrying a firearm without a police permit.

This is not to imply that courts have totally ignored the
impact of the Second Amendment in the Bill of Rights, No
fewver than twenty-one decisions by the courts of our staies have
recognized an individual right to keep and bear arms, and a
majority of these have not only recogmized the might but
nvalidated laws or regulations which abridged it. Yetin 2]l too
mMany instances, courts or commentators have sought, for

reasons only tangentially related to constitntional history, to
~ construe this right out of existence. They argue that the Second
Amendment's words "right of the peopls” mean "a right of the
state" — apparently overlooking the impact of those same words
when used in the First and Fourth Amendments. The "right of
the people" to assemble or to be free from unreasonable
searches and seizures is not contested as am individual
guarantee. Still they ignore consistency and claim that the right
t0 "bear arms" relates only to military uses. This not only
violates a consistent constitutional reading of "right of the
people” but also Ignores that the second amendment protects 2
right to "keep" arrns. These commentators contend instead that
the amendment's preamble regarding the necessity of a "well
regulated militia . . . to a free state" means that the right to keep
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and bear anus applies only to 2 National Guard. Such areading
fails to note that the Framers used the term "militia" to relate to
every citizen capable of bearing anms, and that the Congress has
established the present National Guard under its own power to
raise armies, expressly stating that it was not doing so under its
power to organize and s the militia,

‘When the first Congress convened for the prpose of
drafting a Bill of Rights, it.delegated the task to James Madison.
Madison did not write upon 2 blaok tablet. Instead, he obtained
a pamphlet listing the State proposals for a bill of rights and
sought to produce a briefer version incorperating all the vital
proposals of these. His purpose was to incorporate, not
distinguish by technical changes, proposals such as that of the
Pennsylvania minority, Sam Adams, or the New Hampshire
delegates, Madison proposed among other rights that "That
right of the people to keep and bear arms shall not be infringed;
a well armed and well repulated militia heing the best gecurity
of a free country; but no person religiously serupulous of
bearing arms shall be compelled to render military service in
person.” I n the House, this was inftially modified so that the
militia clause came before the proposal recognizing the right.
The proposals for the Bill of Rights weze then triramed in the
interests of brevity. The conscienticus objector clanse was
removed following objections by Elbridge Gemry, who
complained that future Congresses rmght abuse the exenption
o excuse everyone from military service.

The proposal finally passed the House In its present
form: "A well regulated militia, being necessary for the
preservation of a free state, the xight of the people to keep and
bear arms shall not be mfringed.” In this form it was submitted
inte the Senate, whick passed it the following day, The Senate
in the process indicated its intent that the right be an individual
one, for private purposes, by rejecting an amendment which
would have Jimited the keeping and bearing of arms to bearing
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"For the commmon defensze™.

The carliest American constitutional commentators
concurred in giving this broad reading to the amendment. When
St. George Tucker, later Chief Tustice of the Virginia Supreme
Court, in 1803 published an edition of Blacksione annotated to
American law, he followed Blackstong's citation of the right of
the subject "of having arms suitable to their conditien and
degree, and such as are allowed by law"” with a citation to the
Second Amendment, "And this without any qualification as to
their condition or degree, as is the case in the British
government" William Rawle's "View of the Constitntion"
published in Philadelphia i 1823 noted that under the Second
Amendment- "The prohibiton is general. No clause in the
Constitution could by a rule of constmction be conceived to
give to Congress a power to disarm the people. Such a
flagitigus attempt covld only be made under some general
pretense by a state iegislature. But if in blind pursuit of
inordinate power, either should attennpt it, this amendment may
be appealed to a5 2 restraint on both." The Jefferson papers in
the Library of Congress show that both Tucker and Rawle were
friends of, and corresponded with, Thomas Jefferson. Their
views are those of contemporaries of Jefferson, Madison and
others, and are entitled to special weight. A few years later,
Joseph Story in his "Commentaries om the Constitution”
considered the right to keep and bear arms as "the palladivm of
the liberties of the republic", which deterred tyranny and
enabled the citizenry at latge to overthrow it should it come to
pass. .

Subsequent legislation in the second Congress likewise
supports the interpretation of the Second Amendment that
creates an individual right. In the Militia Act of 1792, the
second Congress defined "militia of the United States” to
include almost every free adultmale in the United States. These
persons wers obligated by law to possess & {mearm and a

A |
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prifnirmar supply of amroumition and military equipment. This
gtatute, incidentally, rernained in effect into fhe easly yoars of
fhe present century a8 B 1¢ga1rf:quircmﬁnt of guo ownership for
most of the population of the United States. There can by little

mi
regulated milita" of individuals yrained dheir duties and
responsibilities 35 citizens and OWOETS of fivearmas.

T g Jases in fact worked, the SPORSOLS of this type of
legislation should have o A fFiculty Grawin upon long hists of
excamples of cTime rotes redused bY such iegisiation. That they
canmot do so after a century 2od ahalfnftryﬁng-—thalthey

must sWeep apder the rug the southern atiemapts at gun apn‘crcl

fomediately WpOR aAsSUNIng i nip of the
Suhmmmittceonthe Cansﬁmﬁomlspmsored fe report which
Follows as an effort 10 study, rather than ignore, the history of
fhe controversy OveL (he right to keep and bear aXms. tlizing

managed to yncover information on the right to keep and bear -
arns which docurments quite clearly its stafus as 2 major
imdividunal Tight of Arnerican Citizens. We did not guess at the
PUIpose of the British 1689 Declaration of Rights; we located
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the Toumals of the House of Comumons and private notes of the
Declaration's sponsors, now dead for two centuries. We did not
make suppositions as to colonial interpretations of that
Declaration’s right to keep awmms; we examined colenial
newspapers which discussed it. We did not speculate as to the
intent of the framers of the second amendment; we examined
James Madison's drafts for it, his handwniten cutlines of
speeches upon the Bill of Rights, and discnssions of the second
amendment by carly scholars who were personal friends of
Madigon, Jefferson, and Washington while these still lived.
‘What the Subcoramittee on the Constitution uncovered was
¢lear — and long lost—proofihat the second amendment to our
Constitution was intended as an individual right of the
American citizen to keep and carry arms in a peacefil manner,
for protection of himself, bis family, and his freedoms. The
summary of our zesearch and findings form the first portion of
this report.

In the interest of fairmess and the presentation of a
complete picture, we 2lso mvited groups which were likely to
oppose this recognition of freedoms to submit their views. The
staternents of two associations who replied are reprodnced bere
following the report of the Subcomrmittee. The Subcommittee
also invited statements by Messrs, Halbrook and Hardy, and by
the National Riffe Association, whose staternents likewise
follow our report.

When T became chairman of the Subcommittee on the
Constitution, T hopad that I would be able to assist in the
protection of the constituional rights of American citizens,
rights which have too often been eroded in the belief that
government could be relied upon for quick selutions to difficult
problems.

Both as an American citizen and as a United States
Senator [ repudiate this view. I likewise repudiate the approach
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of those who believe to scive American problems you simply
become something other than Americar. To my mind, the
uniqueness of our fice institutions, the fact that an American
citizen can boast freedoms unknown in any other land, is 211 the
more reason to resist any erosion of our individual rights. When
our ancestors forged a land "conceived in liberty", they did so
with musket and rifle. When theyreacted to attempts to dissolve
their free institutions, and established their identity as a free
nation, they did so as a nation of armed freemen. When they
songht to record forever a gnarantes of their rights, they devoted
one full amendment out of ten to nothing bt the protection of
their right to keep and bear arms against govermmental
interference. Under my chainmanship the Subcommittee on the
Constitution will concern itself with a proper recognition of,
and respect for, this right most valued by free men.

Omin G. Hatch, Chairman
Subcormmittee on the Constitution
January 20, 1982
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The right to bear axms is a tradition with deep roots in
American society. Thomas Jefferson proposed that "no fice man
shall ever be debarrsd the use of arms," and Samuel Adams
called for an amendment banning any law "to prevent the
people of the United States who are peaceable citizens from
keeping their own amms." The Constitetion of the State of
Arizona, for example, recognizes the "right of an individual
citfzen to bear anms in defense of himself or the State."

Even though the tradition has deep roots, its application
to modern America is the subject of intense comtroversy.
Indeed, itis a controversy into which the Congress is beginning,
ence again, to immerse itself I have personally been
disappointed that so important an issne should have generally
been 2o thinly rescarched and so minitnally debated both In
Congress and the courts. Our Supreme Court has but once
touched on ifs meaning at the Federal leve] and that decision,
10w nearly a half-century old, is so ambiguous that any school
of thought can find some support in it. All Supreme Court
decisions on the second amendment's application to the States
carne in the last century, when constitutional law was far
different than it is today. As ranking minority member of the
Subcommittee on the Constitution, T therefore, welcome the
effort which led to this report — a report based not only upon
the independent research of the subcommitize staff, but also
upon full and fair presentation of the cases by all interested
groups and individnal scholars.

Ipersonally believe that it is necessary for the Congress
to amend the Gun Control Act of 1968. I welcome the
opportunity to intreduce this discussion of how best these
amendments might be made.

The Constitution subcommites staff has prepared this
monograph bringing togetber proponents of both sides of the
debate over the 1968 Act I believe that the statements
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contained herein present the arguments fairly and thoroughly.
1 cormmend Senator Haich, chairmian of the subcommittee, for
having this excellent reference work prepared. I am sure that it
will be of great assistance to the Congress as it debates the
second amendment and considers legislation to amend the Gun
Control Act.

Dennis DeConcini, .
Ranking Minority Mernber,
Subcormnittes on the Constitution
Jarmuary 20, 1982
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History:
-Second Amendment Righit to
"Keep and Bear Arms"

+ The right to keep and bear arms as a part of English and
American, law antedates not only the Constitution, but 2lso the
discovery of firearms. Under the laws of Alfred the Great,
whose reign began in 872 A.D., all English citizens from the
nobility to the peasanis were obliged to privately purchase
weapons and be available for military duty. * This was in sharp
conixast to the feudal system as it evolved in Europe, vnder
which armament and military duties were concentrated in the
nobility. The body of armed citizens were known as the "fyrd".

While a great many of the Saxon rights were abridged
following the Norman conquest, the right and duty of arms
possession was retained, Under the Assize of Arms of 1181,
"the whole cormmunity of freemen" between the ages of 15 and
40 were required by law to possess certain arms, which were
arranged in proporiion to their possessions® They were
required twice a year to demonstrate to Royal officials that they
were appropriately armed. In 1253, another Assize of Armms
expanded the dirty of armaroent to include not only freemen, but
also villeins, who were the English equivalent of serfs. Now all
"citizens, burgesses, free tenants, villeins and others from 15 to
60 years of age™ were obligated to be armed.* While on the
Continent the villeins were regarded as little more than animals
hungering for rebellion, the English legal system not only
permitted, but affirmatively required them, to be armed.

The thirteenth, century saw farther definftions of this
right as the long bow; a formidable armez-piercing weapon,
became mcreasingly the meainstay of British national policy. In
1285, Edward 1 commanded that all persons comply with the
earlier Assizes and added that "anyone clse who can afford
them shall keep bows and arrows." * The right of armament was
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subject only to narrow limitations. In 1279, it was ordered that
those appearing in Parliaroent or other public assemblies "shall
come without all force and armor, well and peaceably”. * In
1328, the statute of Northammton ordered that no one use their
arms in "affray of the peace, nor to g0 nor ride armed by day or
by night in fairs, markets, nor in the presence of the justices or
other ministers.” *English courts construed this ban consistently
with the general right of private armament as applying only to
wearing of amms "accompanied with such circumstances as are
apt to terrify the people.” 7 In 1369, the King ordered that the
sheriffs of London require all citizens "at leisure time on
holidays" to "use in their recreation bowes and arrows" and to
stop all other games which might distract them from this
practice. ¥ '

The Tudor kings experimented with limits wpon
specialized weapons — mainly crossbows and the then-new
firearms. These measures were not intended to disamn the
¢citizenry, but on the contrary, to prevent their being diverted
from longbow practice by sport with other weapons which were
considered less effective. Even. these namow mmeasures were
shortlived. In 1503, Henry VI limited shooting (but not
possession} of crossbows to those with. Jand worth 200 marks
anmual rental, but provided en exception for those who “shote
owt of a howse for the lawefull defens of the same”. ? In 1511,
Henry VIl increased the property requirement to 300 marks. He
also expanded the requivement oflengbow ownership, requiring
all citizens to "use and exercyse shootyng in longbowes, and
also have a bowe and arrowes contyoually” in the house. ™
Fathers were required by Jaw to purchase bows and arrows for
 their sons between the age of 7 and 14 and to train them.in
longhow use,

In 1514 the ban on crossbows was extended to include
firearms., "' But in 1533, Henty reduced the property
qualification to 100 pounds per year; in 1541 he limited it to
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possession of small firearms ("of the length of one hole yard"
for some firearms and "thre quarters of a yarde" for others)™
and eventually he repealed the entire statute by proclarnation.
The later Tudor monarchs continued the system and Elizabeth
added to it by creating what came t0 be known as "train bands",
selected portions ef the citizenry chosen for special training.
These tramed bands were distinguished from the “militia",
which term veas first used during the Spanish Armada crisis to
designate the entire of the armed citizenry. '

The militia confinued to be a pivotal force in the English
political system. The British historian Charles Orman considers
the existence of the armed citizenty to be amajor reason for the
moderation of monarchical rule in Great Britain; "More than
once he [Henry VI had to restrain himself, when he
discovered that the general feeling of hig subjects was against
ki, Hig'gentlernen pensioners’and yecmen of the guard were
but a handfal, and bills or bows were in every farm and
cottage™, 5

“When civil war broke out in 1642, fhe critical issue was
whether the King or Parliament had the right to control the
militia. ¥ The aftermath of the civil war saw England in
temporary control of a military government, which repeated
dissolved Parliarent and awthorized its officers to "search for,
and seize all arms™ owned by Catholics, opponents of the
government, "or any other person whorn the commissioners had
judged dangerons to the peace of this Commonwealth". ¥

The military government ended with the restoration of
Charles IL. Charles in tuxn opened his reign with a variety of
repressive legislation, expanding the definidon of treason,
establishing press censorship and ordering his supporters to
form their own troops, "the officers to be mumerous, dizaffected
pexsons watched and not allowed to assemble, and their arms
seized".'® In 1662, a Militia Act was enacted empowering
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officials " to search for and seize all arms in the custody or
possession of any person or persons whoin the said Heutenants
or any two of more of their deputies shall judge dangerous to
the peace of the kingdom”,” Gunsmiths were ordered to deliver
to the government lists of all purchasers ™ These confiscations
were continued under Fames X, who directed them particularly
againstthe Irish population: "Although the country was infested
by predatory bands, a Protestant gentleman could scarcely
obtain permission to keep a brace of pistols."*!

In 1668, the government of James was overturned in 2
peacefi! uprising which came to be know as "The Glorious
~ Revolution”. Parliament resolved that James had abdicated and
promulgated a Declaration of Rights, later enacted as the Bill of
Rights. Before coronation, his successor William of Orange,
was required to swear to respect these rights. The debates in the
House of Commons over this Declaration of Rights focused
largely upon the disarmament under the 1662 Militiz Act. One
member complained that "an act of Parliament was made to
disamm zll Englishmen, who the lientenant should suspect, by
day or night, by force or otherwise — this was done in Ireland
for the sake of putting arms into Jrish hands." The speech of
another is summarized as “militia bill — power to disarm all
England —now done inJreland." A third corgplained "Arbitrary
power exercised by the mimistry. . . . Militia — imaprisoning
without reason; disarming — himself disarmed.” Vet another
summazized his complaints "Militiz Act—an abominable thing
to disarm the nation...." 2

The Bill of Rights, as drafted in the House of Commons,
simply provided that "the acts conceming the militia. are
grievous to the subject” and that "it is necessary for the public
Safety that the Subjects, which are Protestants, should provide
and keep arms for the common defense; And that the Arms
which have been seized, and taken from them, be restored." 2
The Honse of Lords changed this to make it a mere positive
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declaration of an Individual right under English law: "That the
+ subjects which are Protestant may have arms for their defense
suitable to their conditions and as allowed by law." # The only
Initation was oo ownership by Catholics, who af that time
composed only a few percent 0f the British population and were
subject to a wide variety of punitive legislation. The Parliatnent
subsequently made clear what it meant by "suitable to their
conditicns and as allowed bylaw". The poorer citizens bad been
restricted from owning firearms, ag well as fraps and other
commoditics usefill for bunting, by the 1671 Game Act
Following the Bill of Rights, Parliament reenacted that statute,
leaving its operative parts unchanged with one exception —
which removed the word ¥ guns” from the list of items forbidden
to the poorer citizens. »* The ripht to keep and bear arms would
henceforth belong to a1t English subjects, fch and poor alike.

In the colonies, availability of hunting and need for
defense led to armament statites comparable to those of the
early Saxon times. In 1623, Virginia forbade its colonists to
travel unless the were "well armed"; in 1631 it reguired
colonists {0 engage in target practice on Sunday and “to bring
their peeces to church " % Tn 16358 itrequired every householder
to have 2 fupctioning firearm within his house and in 1673 its
laws provided that a citizen who claimed he was t00 poor 10
purchase a firearm would have one puzchased for him by the
govemment, which would then require him to pay a reasonable
price when able to do so. ¥ In Massachusetts, the first session
of the legislature ordered that not coly freemen, but also
indentured servants ovwm firearms and in 1644 it imposed a stern
6 shilling fine upon any citizen who was not armed. #

When the British government began to increase its
military presence in the colonies in the mid-eighteenth centary,
Massachusetts responded by calling upon its citizens to arm
themselves in defense. One colonial newspaper argued that it
was Impossible to complain that this act was illegal since they
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were "British subjects, to whom the privilege of possessing
amms is expressiy recognized by the Bill of Rights" while
another argued that this “is a natural right which the peopie
have reserved to themselves, confirmed by the Bill of Rights, to
keep aros for their own defense”. ® The newspaper cited
Blackstone's commentaries on the laws of England, which had
ligted the "having and using arms for self preservatiom and
defense" among the "absohite rights of individuals." The
colonists felt they had an absolute right at common law to own
firearms.

Together with freedom of the press, the right to keep
and bear arms became one of the individval rights most prized
by the colonists. When British troops seized a militia arsenalin
September, 1774, and incorrect rumors that colonists had been
killed spread through Massachusetts, 60,000 citizens took up
armns. * A fesw months later, when Patrick Henry delivered his
farned "Give me liberty or give mie death” speach, he spokein
suppert of a proposition "that a well regulated militia,
composed of gentlemen and freemen, is the patural strength and
only security ofa free government...." Throughout the fellowng
revolution, formal and informal unpits of armed citizens
obstrocted British communication, cut off foraging parties, and.
harassed the thinly stretched regnlar forces. When seven states
adopted state "bills of rights" following the Declaration of
Independence, each of those bills of rights provided either for
protection of the concept of a militia or for an express right to
kesp and bear arms. *!

Following the revolution but previons to the adoption of
the Constitution, debates over militia proposals occupied alarge
part of the political scene. A variety of plans were put forth by
figures ranging from (George Washington to Baron von Steuben.
* All the proposals called for a general duty of all citizens to be
armed, although some proposals {most notably von Steuben's)
dlso emphasized a "select militia" which would be paid for its



Pet. App. 115

services and given special training. Tn this respect, this "select
militia" was the successor of the "trained bands" and the
predecessor of what is today the "national guard”. In the debates
over the Constitution, von Steuben's proposals were criticized
as undemocraiic, In Connectiout on writer complained of a
proposal that "this Jooks too mmch like Baror von Steuben's
militia, by which a standing army was meant and intended.” *
In Pennsylvania, a delegate argued “"Congress may give us a
select militia which will, o fact, be a standing army — or
Congress, afraid of 2 general militia, may say there will be no
militia at all. When a select militia is formed, the people in
general may be disarmed.” * Richiard Heory Lee, in his widely
read pamphlet "Letters from the Federal Fammer to the
Republican" wormied that the people might be disarmed "by
modeling the militia. Should cne fifth or one eighth part of the
people capable of bearing arms be made into a select militia, as
has been proposed, and those the young and ardent parts af the
community, possessed of littie or no property, the former will
answer all the purposes of an army, while the latter will be
defenseless.” Heproposed that "the Constitution ought to secure
a genuine, and guard against 2 select militia," adding that "to
preserve liberty, it is essential that the whole body of the people
always possess amms and be taught alike, especially when
young, how to use them." *

The suspicion of select militia units expressed in these
passages 15 a clear indication that the framers of the
Constitution did not seek to guarantee a State right to maintain
formed groups similar to the National Guard, but rather to
protect the right of individual citizens to keep and bear arms.
Lee, in particulat, sat in the Senate which approved the Bill of
Rights. Fe would hardly have meant the second amendment to
apply enly to the select militias he so feared and disliked.

QOther figures of the period were of like mind. In the
Virginiaconvention, George Mason, drafter of the Virginia Bill
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of Rights, accused the British of having plotted "to disann the
people — that was the best and most effective way to enslave
them", while Pairick Henry observed that, "The great cbject 1s
that eve:? man be armed" and "everyone who is dble may have
2 gun“. 3

Nor were the antifederalists, to whom we owe credit for
a Bill of Rights, alene on this account. Federalist arsuments
also provide a source of support for an individual rights view.
Their argurnents in favor of the proposed Constitution also
relied heavily upon tmiversal ammament. The proposed
Censtitution had been heavily criticized for its failure to ban or
even limit standing armies. Unable to deny this omission, the
Constitetion's supporters fiequently argued to the people that
the amiversal amnament of Americans made such Hmitations
unnecessary. A pamphlet written by Noah Webster, atmed at
swaying Pennsylvania foward ratification, observed.

Before a standing amy can mle, the people
mmst be disarmed; as they are in almost every
kingdom in Europe. The supreme power in
America cannot enforce wnjust laws by the
sword, because the whole body of the people are
armed, and constitute a force superior to any
band of regular troops that can be, on any
pretense, raised in the United States, *7

In the Massachuseits convention, Sedgewick cchoedthe
same thought, thetorically asking an oppressive sxmy could be
fortned or "if raised, whether they could subdue a Naticn of
freemen, who know how to prize liberty, and who bave arms in
their hands?" * In Federalist Paper 46, Madison, later author of
the Second Arnendment, mentioned "The advantage of being
armed, which the Americans possess over the people of all
other countries” and that "notwithstanding the military
establishments in the several kingdoms of Europe, which are
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carried as far as the public resources will bear, the governments
are afraid to trost the people with arms.”

A third and even more compelling case foran individual
Tights perspective on the Second Amendment comes from the
State demands for 2 bill of rights. Nurasrous state ratifications
called for adoption of 2 Bill of Rights as a part of the
Constitution. The first such call came from a group of
Pennsylvania delegates, Their proposals, which were not
adopted but had a critica] effect on future debates, proposed
among other rights that “the people have a right to bear arms for
the defense of themselves and their own state, or the United
States, or for the purpose of killing game; and no law shall be
passed for disarming the people or any of them, unless for
crnimes committed, or a real danger of prblic injury from:
individuals." * In Massachusetts, Sam Adams unsuccessfully
pushed for a ratification conditioned on adoption of a Bill of
Rights, beginning with a guarantee "That the said Constitution
shall never be construed to anthorize Congress to infringe the
Just liberty of the press or the rights of conscience; or to prevent
the people of the United States wheo are peaceable citizens from
keeping their own amus...." * When New Hampshire gave the
Constitution the ninth vote needed for its passing into effect, it
called for adoption of 2 Bill of Rights which included the
provision that "Congress shall never disarm any citizen vnless
such as are or have been in actual rebellion”. * Virginia and
North Carolina thereafter called for aprovision "that the people
have the right to keep and bear arms; that a well regnlated
militia composed of the body of the people trained to arms is
the proper, natural and safe defense of 2 free state.” =

When the first Congress convened for the purpose of
drafting a Bill of Rights, it delegated the task to Tames Madison.
Madison did not write upon a blank tablet. Instead, he obtained
a pamphlet listing the State proposals for a Bill of Rights and
sought to produce a briefer version incorporating all the vital
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proposals of these. His purpose was to incorporate, not
distinguish by technical changes, proposals such as that of the
Penmsylvania minority, Sam Adams, and the New Hampshire
delegates, Madison proposed among other rights that:

The right of the people to keep and bear
arms shall not be infringed; a well anmed
and well regnlated militia being the best
secutity of a free country; but no person
religicusly scrupujous of bearing arms shall
be compelled to render military service." ¥

Tn the House, this was initially modified so that the
militia clanse carne before the proposel recognizing the right.
The proposals for the Bill of Rights were then trimmed in the
interests of brevity. The conscientious objector clause was
removed following obfections by Eldridge Geny, who
complained that future Congresses mighi abuse the exemption
for the scrupulous to excnse everyone from military service.

. The proposal finally passed the House in its present
form: "A well regulated militia, being necessary for the secuzity
of a free state, the right of the pecple to keep and bear atms,
shall not be infringed." In this form it was submitted to the
Senate, which passed it the following day. The Senate in the
process indicated its intent that the right be an individual cne,
for private purposes, by rejecting an amendment which would
have limited the keeping and bearing of arms to bearing "for the
commeon defense”.

The earliest American constitutional commentators
concurred.in giving this broad reading to the amendment. When

8t. George Tucker, later Chief Tustice of the Virginia Supreme

Court, in 1803 published an edition of Blackstone annotated to
American law, he followed Blackstone's citation of the right of
the subject"cf having arms suvitable to their condition and



Pet. App. 119

degree, and such as are allowed by law™ with a citation to the
Second Amendment, "And this without apy qualification as to
their condition or degree, as 15 the case in the British
government." * William Rawle's "View of the Constitution"
published in Philadelphia in 1825 noted that ender the Second
Amendment

"The prohibition is general, No clawse’
in the Constitution could by a mle of
copstruction be conceived to give o
Copgress a power to disarm the people.
Such a flagitions attempt could only be
made under some genmeral pretense by a
state legislature. But if in blind pursuit of
inordinate power, either should at tempt it,
this amendment may be appealed to as a
restraint on both " 4

The Jefferson papers in the Library of Congress show
that both FTucker and Rawle were friends of, and corresponded
with, Thomas Jefferson. This suggests that their assessment, as
contemporaries of the Constitution's drafters, should be
afforded special consideration,

Later commentators agreed with Tucker and Rawle. For
ingtance, Joseph Story in his "Commentaries on the
Comstitution” considered the right to keep and bear arms as "the
palladium of the liberties of the republic”, which deterred
tyranny and enabled the citizenry at large to overthrow it should
it come to pass, ¥

Subsequent legislation in the second Congress likewise
supports the interpretation of the Second Amendment that
creates an individual right. In the Militia Act of 1792, the
second Congress defined "militia of the United States” to
include almost every free adult male in the Tnited States. These
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persons were obligated by law to possess a firearm and a
mninfmum supply of ammunition and militacy equipment. * This
statate, incidentally, remained in effect into the early years of
the present century 2s a Jegal requirement of gun ownership for
most of the population of the United States. There can by little
doubt from this that when the Congress and the people spoke of
a "militia", they had reference to the traditional concept of the
entire populace capable of bearing arms, and not to any formal
group such as what is today called the National Guard The
pUZpOsE Was 1o create an armed citizenry, such as the political
theorists at the time considered essential to ward offf tyranny.
From this militia, appropriate measures nxght create a "well
regmlated ‘militia" of individuals trained in their duties and
tesponsibilities as citizens and owners of fireatms.

The Second Amendment as such was rarely litigated
prior to the passage of the Fourteenth Amendment. Prior to that
time, most conrts accepted that the commands of the federal
Bill of Rights did not apply to the statcs. Since there was ne
federal firearms legislation af this time, there was no legislation
which was directly subject to the Second Amendment, if the
accepted interpretations were followed. However, a broad
variety of state legislation was struck down under state
guarantees of the right o keep and bear arms and even in a few
cases, under the Second Amendment, when it came before
courts which congidered the federal protections applicable to
the states. Kentuckyin 1813 enacted the first carrying concealed
weapon statute in the United States; in 1822, the Kentucky
Court of Appeals struck down the law as a violation of the state
constitutional protection of the right to keep and bear arms;
"And can thers be entertained a reasonable doubt but the
provisions of that act import a restraint on the right of the
citizen to bear anws? The court apprehends it not. The right
existed at the adoption of the Constitution; it then had no limit
short of the moral power of the citizens to exercise it, and in
fact consisted of nothing else but the liberty of the citizen to
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bear arms." ¥ On the other hand, a similar measure was
sustained in Indiana, not wpon the grounds that a right to keep
and bear arms did not apply, but Tather upon the notion that a
statute banning only concealed carrying still permiited the
carrying of arms and merely regulated on possible way of
carrying them. ¥ A few yeats later, the Supreme Court of
Alabama vpheld a similar statute but added, "We donot desire
to be understood as maintaining, that in regulating the manner
of wearing arms, the legislature has no other limit than ifs own
discretion. A statute which, under the pretense of regulation,
arnounts to a destruction of that right, or which requires arms to
be 50 borne 25 to render them wholly uscless for the purpose of
defense, would be cleatly unconstitutional." * When the
Atkansas Supreme Court in 1342 upheld 2 carrying concealed
weapons statute, the chief justice explained that the statute
would not "detract anything from the power of the people to
defend their free state and the established institutions of the
couniTy. Ji prohibits only the wearing of certain amus concealed.
This is simply a regulation as to the taznner of bearing such
arms as are specified”, while the dissenting justice proclaimed
"I deny that any just or fiee government upon earth has the
power to disarm its citizens”. **

Sometimes courts went farther. Whern in 1837, Georgia
totally banned the sale of pistols (excepting the larger pistols
"kmown and used as horsemen's pistols” ) and other weapons,
the Georgia Supreme Court in Nunn v. State held the statute
umconstitutional under the Second Amendment to the federal
Constitution. The court held that the Bill of Rights protected
natoral rights which were fully as capable of infningement by
states a3 by the foderal govermment and that the Second
Amendment provided “the right of the whole people, old and
young, men, woren and boys, and net militia only, {0 keep and
bear arms of every description, and not merely such as are used
by the militia, shall not be infringed, curtailed, or broken in on,
in the slightest degree; and all this for the important end to be
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attained: the rearing up and qualifying of a weil regnlated
militia, so vitally necessary to the security of a free state,” *
Pricr to the Civil War, the Supreme Court of the United States
likewise indicated that the privileges of citizenship included the
individval might to own and carty firearms. In the notorious
Dred Scott case, the court held that black Americans were not
citizens and could not be made such by any state. This decision,
which by striking down the Missourl Compromise did so rauch
to bring on the Civil War, listed what the Supreme Court .
considered the rights of American citizens by way of illustrating
what rights would have to be given to black Americans if the
Court were to recognize them as foll fladged citizens:

It would give to persons of the negro
race, who ave recognized as citizens in any
one state of the Union, the night to enter
every other state, whenever they pleased. .
. .and it would give them fall liberty of
speech in. public and in private wpon all
subjects upon which its own citizens might
meet; to hold public meetings upon
political affairs, and to keep and cairy arms
wherever they went. %

Following the Civil War, the legislative efforts which
gave us three amendments te the Constitiution and our earliest
civil rights acts likewise recognized the right to keep and bear
arms as an existing constitutional right of the individual citizen
and as a right spectfically singled out as one protected by the
civil rights acts and by the Fourtcenth Amendment te the
Constitution, against infringement by state anthorities. Much of
the reconstruction effort in the South had been hinged upon the
creation of "black militias" composed of the armed and newly
freed blacks, officered largely by black veterans of the Union
Army. In the months after the Civil War, the existing southern
governments struck at these units with the enactment of "black
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codes" which either cutlawed gun ownership by blacks entirely,
or imposed permit systems for them, and permitted the
confiscation of fircarms owned by blacks. When the Civil
Rights Act of 1866 was debated members both of the Senate
and the House referred to the disammament of blacks as a major
consideration. ** Senator Trumbull cited provisions ontlawing
ownership of amms by blacks as among those which the Civil
Rights Act would prevent. * Senator Sulsbury coraplained on
the other hand that if the act were to be passed it would prevent
his own state from enforcing a law banning gnn ownership by
individual free blacks. ** Similar arguments were advanced
" during the debates over the "anti-KKK act"; its'sponsor at one
point explained that 2 section making it a federal crime to
deprive a person of “arms or weapons he may have in his house
or possession for the defense of bis person, family, or property™
was "intended to enforce the well-kmown constitutional
provisions goaranteeing the right in the citizen keep and bear
arme'” T Likewise, in the debates over the Fourteenth
Amendment Congress frequently referred to the Second
Amendment as one ofthe rights which it intended to guarantee
against state action. *

Following adoption of the Fourteenth Amendment,
however, the Supreme Court held that that Amendment's
prohibition against states depriving any persons of their federal
"privileges and immunities” was to be given a narrow
construction. In particular, the "privileges and immmnities™
under the Constitation would refer only to those rights which
were not felt to exist as a process of natural right, but which
wexe created solely by the Constitution. These might refer to
rights such as voting in federal elections and of interstate travel,
which would clearly not exist except by virtue of the existence
of a federal govemment and which could not be said to be
"pataral rights". * This paradoxically meant that the rights
which most persons would accept as the most important —
those flowing frorm concepts of natural justice — were devalued
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at the expense of more technical rights. Thus when individuals
were charged with having deprived black citizens of their right
to freedom of assembly and to keep and bear ammns, by violently
breaking up a peaceable asseonbly of black citizens, the
Supreme Court in United States v. Cruikshank “ held that 1o
indictment could be propetly brought since the right "of bearing
arms for a lawful purpose” is "not a right granted, by the
Constitution. Neither is it in any manner dependent upon that
instroment for its existence." Nor, in the view of the Court, was
the right to peacefully assernble 2 right protected by the
Fourteenth Amendment: "The right of the people peaceably to
assemble for lawful purposes existed long before the adoption
of the Copstitution: of the United States. Jn fact, it is and has
always been one of the attributes of citizenship under a free
government. . . Jt was not, therefore, a right granted to the
people by the Constitufion.” Thus the very importance of the
rights protected by the First and Sccond Amendment was used
asthe basis for the argument that they did not apply to the states
under the Fourteenth Amendment. In later opinions, chiefly
Presser v. Minois * and Miller v. Texas © the Supreme Court
adhered to the view. Cmikshark has clearlybeen superseded by
twentieth century opinions which hold that portions. of the Bill
of Rights — and in particular the right to assembly with which
Cruikshank dealt in addition to the Second Amendment — are
binding upon the state governments. Given the legislative
history ofthe Civil Rights Acts and the Fourteenth Amendment,
and the more expanded views of incorporation which have
become aceepted in owr own century, it is clear that the right to
kecp and bear arms was meant to be and should be protected
under the civil rights statutes and the Fourteenth Amendment
against infringement by officials acting under color of state law.

Within our own century, the only occagion upon which
the Second Amendment has reached the Supreme Court came
in United States v. Miller. ® There, a prosecution for carrying
a sawed off shotgun was dismissed before trial on Second
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Amendment grounds. In doing 30, the court took no evidence as
to the nature of the firearm or indeed any other factual matter.
The Supreme Court reversed on procedural grounds, holding
that the irial court could not take judicial notice of the
relationship between a firearm and the Second Amendment, bug
rust receive some manner of evidence. It did not fonmulate a
test por state precisely what relationship might be required. The
court's statement that the amendment was adopted "to assure the
contineation and remder possible the effectiveness of such
[militia) forces” and "roust be interpreted and applied with that
end in view", when combined with the court’s statement that all
constitutional sources "show plainly enough that the militia
comprised all males physically capable of acting in concert for
the commen defense.... these men were expected to appear
bearing arms supplied by themselves and of the kind in
commaon nge at the time,” ' suggests that at the very least
private ownership by a person capable of self defense and nsing
an ordinary privately owned firearma must be protected by the
Second Amendment. What the Court did not do in Miller is
even more striking: It did not snggest that the lower court take
evidence on whether Miller belonged to the National Guard or
a similar group. The hearing was to be con the nature of the
firearm, not on the natwre of its use; nor is thers a single
suggestion that National Guard statns is relevant to the case.

The Second Amendment right to keep and bear arms
therefore, is a right of the individual citizen to privately possess
and carry in 2 peaceful manner firearms and similar arms. Such
an "mdividual rights" interpretation is in full accord with the
history of the right to keep and bear arms, as previously
discussed. It 15 moreover In accord with. contemporaneous
statements and formulations of the right by such founders of
this nation as Thomas Jefferson and Samuel Adams, and
accurately reflects the majority of the propesals which led up to
the Bill of Rights itsclf. A number of state constitutions,
adopted prior to or contemporansously with the federal
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Constitotion end Bill of Rights, similarly provided for a right of
the people to keep and bear arms, Ifin fact this langnage creates
a right protecting the states only, there might be a reason for it
to be inserted in the federal Constitution but no reason for it to
beinserted in state constitutions. State bills of rights necessarily
protect only against action by the state, and by definition a state
cannot infringe its own rights; to attempt to protect a right
belonging to the state by inserting it in a imitation of the state's
own powers would create an absurdity. The fact that the
contemporaties of the framers did insert these words into
several state constitutions would indicate clearly that they
viewed the right as belonging to the individual citizen, thereby
making it a right which could be infinged either by state or
federal government and which must be protected against
infringement by both.

Finally, the individual rights interpretation gives full
meaning to the words chosen by the first Congress toreflect the
right to keep and bear arins. The framers of the Bill of Rights
consistently used the words "right of the people" 1o reflect
individual rights — as when these words were used to recognize
the "right of the people” to peaceably assemble, and the "rght
ofthe people" against unreasonable searches and scizures. They
distinguished between the rights of the people and of the state
in the Tenth Amendment. As discussed earlier, the "militia"
itself referred to a concept of a universally atmed people, not to
any specifically organized unit When the framers refemed to
the equivalent of our National Guard, they uniformly used the
term "select militia” and distinguished this from "militia".
Indeed, the debates over the Constitution constemtly referred to
the organized militia units as a threat to freedom comparable to
that of a standing atmy, and stressed that such organized units
did not censtituted, and indeed were philosophically opposed
to, the concept of a militia

That the National Guard is not the "Militia" referred to
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in the second amendment is even clearer today, Congress has
organized the National Guard umder ils power to "raise aod
support armies" and not its power to "Provide for the
organizing, arming and disciplining the Militia". ® This
Congress chose to do in the interests of organizing reserve
military umits which were not limited in deployment by the
strictures of our power over the constitutional militia, which can
be called forth only "to execute the laws of the Union, suppress
insurrections and repel invasions." The modern Natienal Guard
was specifically intended to avoid status as the constitutional
militia, a distinction recognized by 10 U.S.C. Sec. 311(a).

The conclusion is thus inescapable that the history,
concept, and wording of the second amendment to the
Constitution of the United States, as well as its interpretation by
everyinajor cormnentator and court in the firsthalf century after
ite ratification, indicgtes that what Iz profected is an individual
right of a private ¢itizen to own and carry firearms in a peaceful
manner. :
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APPENDIX
Case Law

The United States Supreme Court has only three times
commenied npon the meaning of the second amendment to our
constitution. The fitst comment, in Dred Scotf, indicated
strongly that the right to keep and bear arms was an individual
right; the Court noted that, were it to hold blacks to be entitled
to equality of citizenship, they would be entifled to keep and
carry arms wherever they went The second, in Miller, indicated
that a court cannot take judicial notice that a short-barrelled
shotgun is covered by the second amendment — but the Court
did pot indicate that National Guard status is i any way
required for protection by that amendment, and indeed defined
"militia" to include all citizens able to bear arms. The thixd, 2
footmote in Lewis v. Unijted States, indicated only that "these
legislative restrictions on the use of firearms” — a ban on
possession by felons — were permissable [sicl, But since felons
may constitutionally be deprived of many of the rights of
citizens, mcluding that of voting, this dicta reveals little. These
three comments constitute all significant explanations of the
scope of the second amendment advanced by onr Supreme
'Court, The case of Adam v. Williams bas been cited as contrary
to the principle that the second amendrment is an individual
right. In fact, that reading of the opinion comes only in Justice
Donglas's dissent from the majority ruling of the Court,

The appendix which follows represents a listing of
twenty-cne American decisions, spanning the period from 1822
to 1981, which have analyzed right to keep and bear apms
provisions in the light of statutes ranging from complete bans
on handgun sales to bans on carrying of weapons to regulation
of canying by permit systeres. Those decisions not only
explained the nature of such a right, but also stuck dewn
legislative restrictions as violative of it, are designated by
asterisks.
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1. State v. Blocker, 291 O, 255, — = — P. 2d — — -~
(1981). |
"The statue is writter as a total proscription ef the
mere possession of cettain weapons, and that mere
possession, insofar as a billy is concermed,. is
constitutionally protected.”

"In these circumstances, we conclude that it is proper
for us to consider defendant's "overbreadth' attack to
mean that the statute swept so broadly as to infringe
rights that it could not reach, which in the setting
means the right to possess amms guaranteed by sec
27"

2. State v, Kessler, 289 Or. 355, 614 P. 24 94, at 95, at 98
(1980). .

"™We are not unmindfal that there Is cument
controversy over the wisdom of a right to bear ars,
and that the original motivations for such a provision
might not seem compelling if debated as a new issue. .
Onxr task, however, in construing a constifutional
provision is to respect the principles given the status
of constifutional guarantees and limitations by the
drafters; it is not to abandon these principles when
this fits the needs of the moment."

"Therefors, the term "arms' as used by the drafters of
the constiutions probably was itended to include
those weapons used by settlers for both personal and
military defense, The texm 'arms’ was not limited to
firearms, but included several handcarried weapons
commonly used for defense, The term 'arms’ would
not have included cannon or other heavy erdnance not
kept by militiamen or private citizens.”
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3. Motley v. Kelloge, 409 N.E. 2¢ 1207, at 1210 (Ind. App.
1980) (mofion to transfer denied 1-27-1981).

"IN]otmaking applications available atthe chief's
office efféctively denfed members of the community
the opportunity to obtain 2 gun permit and bear atmg
for their seli-defense."

4. Schubert v, DeBard, 398 N.E. 2d 1339, at 1341 (Ind.
App. 1980) (motion to transfer denied 83-28-1980).
"We think it clear that oux constitution provides
our citizenry the right to bear arms for their self-
defense."

5. Taylor v. McNeal, 523 S.W. 2d 148, at 150 (Mo. App.
1975)
"The pistols in question ere not contraband * # *
Under Art. 1, sec 23, Mo. Const. 1945, V.AMS,
gvery citizen hags the right to keep and bear arms in
defense of his home, person, and property, with the
limitation that this section shall not justify the
wearing of concealed anms."

6. City of Lakewood v. Pillow, 180 Colo. 20, 501 P. 2d 744,
at 745 (en banc 1972),

"As an cxample, we note that this ordinance
would prohibit gunsriths, pawnbrokers and sporting
goods stores from carrving on a substantial part of
their business, Also, the ordinance appears to prohibit
individuals from transporting grms to and from such,
places of business. Furthermore, it makes it unlawful
for a person to possess a firearm in a vehicle or in a
place of business for the purpose of self-defense.
Several of these activitics are constitutionally
protected. Colo. Const. art. IT, sec 13."

7. City of Las Vegas v. Moberg, 32 N.M, 626, 485 P. 24
737, at 738 (N.M. App. 1971).
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"1t is our opinmion that an ordinance may not deny
the people the constitutionally guaranteed right to
bear armms, and to that extent the ordinance under
consideration is void." '

8. Dtate v. Nickerson, 126 M. 157, 247 P. 2d 188, at 192
(1952). '

"The law of this jurisdiction accords to the
defendant the right 1o keep and bear arms and to use
same in defense of his own home, his person and
propezty.”

9. People v, Liss, 406 M. 419, 94 N.E. 2d 320, at 323
(1950). .

"The second amendment to the constitution of the

United States provides the right of the people to keep

and bear amms shall not be infringed. This of conrse

does not prevent the enactment of a law against

carrying concealed wezpons, but it does indicate it

sbould be kept in mind, in the construction of a statue

of such character, that it is aimed at persons of

¢riminal instincts, and for the prevention of crime,

and not against use in the protection of person or
property.”

10. People v. Nakamuga, 99 Colo, 262, a1 264, 62 P. 2d 246
(en banc 1936).

"It is equally clear that the act wholly disarms
aliens for all puxposes. The state . . . canmot disarm
aty class of persons or deprive them of the right
gnaranteed under section 13, article II of the
Constitution, to bear artns in defense of home, person
and property. The guaranty thus extended is
meaningless if any person is denied the right to
possess arms for such protection."

11. Glasscock v. Citv of Chattanooga, 157 Tenn. 518, at
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520,11 S.W. 2d 678 (1928).

"There is no quelification of the prohibition
against the carrying of 2 pisto] in the city ordinance
before ns but it is made unlawful te carry on or about
the person any pistol,’ that is, any sort of pistel in any
sort of marmer: *** {Wle mmst accordingly bold the
provision of this ordinance ag to the carrying of a
pistol irvalid."

12. Peoplev. Zerillg, 219 Mich. 635, 189 N.W. 927, at 928
{1922 _

"The provision in the Constitution granting the -
right to'all persens to bear arms is a Hmitation upon
the right of the Legislature to enact any law to the
contrary. The exercise of a right gnarmteed by the

Constitirtion cannot be made subject to the will of the
gheriff "

I3, State v. Kemer, 181 N.C. 574, 107 8.E. 212, at 224
(1921).

“We are of the opinion, however, that "pistol' ex vi
termini is properly included within the word 'amms,’
and that the right to bear such arms cannot be
infringed. The historical use of pistols as ‘arms' of
offense and defense is beyond controversy."

"The maintenance of the right to bear arms is a most
cssential one to every free people and should not te
whittled down by techmical constractions."

14. State v. Rosenthal, 75 VT, 295, 55 A. 610, at 611
(1503).

"The peaple of the state have a right to bear arms
for the defense of themselves and the state. *** The
result is that Ordinance MNo. 10, so far as it relates to
the carrying of a pistol, 1s inconsistent with and
repugnant to the Constitution and the laws of the
state, and it is therefore to that extent, void.”
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15. In ie Brickey, 8 Ida_ 597, at 598-99, 70 p. 609 (1502).

"The second amendment to the federal
constitution is in the following language: "A
well-regulated militia, belng necessary to the security
of afree state, the right of the people to keep and bear
arms, shall not be infringed.' The langrage of section
11, article X of the constitution of Tdaho, is as follows:
'The people have the right to bear arms for their
security and defense, but the Jegislature shall raguzlate
the exercise of this right by law.' Under these
constitutional provisions, the legislature has ne power
to prohibit a citizen from bearing armas in any portion
of the state of Idaho, whether within oz without the
corporate Lmits of cities, towns, and villages.”

1I5TH CENTURY CASES

16. Wilson v. State, 33 Ark. 557, at 560, 34 Am. Rep. 52,
at 54 (1878), -

"Tf cowardly and disheonorable men sometimes
shoot unarmed men with army pistels or guns, the
evil must be prevented by the penitentiary and
gallows, and not by a gemeral deprivation of .
constitutional privilege.”

17. Jennings v. State, 5 Tex. Crim. App. 298, at 300-01

(1878).

"Webelieve that portion of the act which provides
that, in case of conviction, the defendant shall forfeit
to the county the weapon of wezpons so found on or
about his person is not within the scope of legislative
authority. * * * One of his most sacred rights is that
of having arms for his own defence and that of the
State. This right is one of the surest safeguards of
liberty and self-preservation.”
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18. Andrews v. State, 50 Teon. 165, 8 Am. Rep. §, at 17
(1871).

"The passage from Story shows clearly that this
right was intended, as we have maintained in this
opinion, and was guaranteed to and to be exercised
and enjoyed by the citizen as such, and not by him as
a scldier, or in defense solely of his political rights."

1%, Nonp v. State, 1 Ga. (1 Kel.) 243, at 251 (1846).

"The right of the people to bear arms shall not be
infringed." The right of the whole people, old and
voung, men, wermnen and boys, and notmilitia only, to
keep and bear arms of every description, and not such,
merely as are used by the militia, shall not be
infringed, curtailed, orbroken in upon, in the smallest
degree; and all this for the important end to be

- attained: the rearing up and quaiifying a well-
regulated militia, so vitally necessary to the security -
of'a free State," '

20. Sirapson v, State, 13 Tenn. 356, at 359-60 {1833).

"But suppose it to be assumed on any ground, that
our ancestors adopted and brought over with them
this English statute, [the statite of Northampton,] or
portion of the common law, cur constitution has
comnpletely abrogated it; It says, ‘that the freemen of
this State have a right to keep and bear arms for, their
coromon defemce.” Article II, sec. 26, * * * By this
clause of the constitntion, an express power is given
and secured to all the free citizens of the'State to keep
and bear arms for their defence, without any
qualification whatever as to their kind or nature; and
it i3 conceived, that it would be going much too far,
to impair by constuctiom or abridgement a
constitutional privilege, whichis so declared; neither,
after so solemn an instrument hath said the people
T4y caIry arms, can we be permitted to impute to the
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acts thus leensed, such a necessarily copsequent
opefation as terror to the people to be incurred
therchy; we must attribute to the framers of it, the
absence of such z view."

21. Bliss v. Commonwealth, 12 Ky. (2 Litt.) 90, at 92, and
93, 13 Am. Dec. 251 (1822).
"For, in. principle, there is no difference between
a law prohibiting the wearing concealed arms, and a
law forbidding the wearing such as are exposed; and
if the former be unconstitutional, the latter st be so
Tikgwise."

"But it should not be forgotten, that it is not only
part of the right that is secured by the constitution; it
is the right entire and complete, as it existed at the
adoption of the constitution; and if any pertion of that
right be impaired, immaterizl how small the part may
be, and immaterial the arder of time at which it be
done, it is equally forbidden by the constitution.”

The following represents -a list of twelve scholarly
articles which have dealt with the subject of the right to keep
and bear arms as teflected in the second amendment to the
Constitution of the United States. The scholars who have
undertaken this research range from professors of law, history
and philosophy to a United States Senator, All have concluded
that the second araendment is an individual right protecting
Americen citizens in their peaceful use of firearms.
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ENFORCEMENT OF FEDERAL FIREARMS
LAWS FROM THE
PERSPECTIVE OF THE SECOND AMENDMENT

Federal involvement in firearms possession and transfer
was not significant prior to 1934, when the National Firsarms
Act was adopted The National Firearrns Act as adopted
covered only fully automatic weapons {machine guns and
submachine guns) and rifles and shotguns whose barrel length
or overall length fell below certain limits. Since the Act was
adopted under therevenme power, sale ofthese ﬁre:arms wasnot
mads subject to a ban or permit system. Instead, sach transfer
was made subject 1o a $200 excise tax, whick must be paid
prior to transfer; the identiffcation of the parties to the transfer
indirectly accomplished a registration purpose.

The 1934 Actwas followed by the Federal Fireartns Act
of 1938, which placed some limitations upon sale of ordinary
fireartas. Persons engaged in the business of selling those
fivearms in interstate commerce were required to obtain a
Federa] Firearms License, at an anrmal cost of §1, and to
maintain records of the name and address of persons to whorn
they sold firearms. Sales to persons convicted of violent
felonies were prohibited, as were interstate shipments to
persons who lacked the permits required by the law of their
state.

Thirty years after adoption of the Federal Firearms Act,
the Gun Control Act of 1968 worked a major revision of federal
law. The Gun Control Act was actually a cornposite of two
statutes. The first of these, adopted as portions of the Omnibus
Crime and Safe Streets Act, imposed limitaticns upon imported
firearms, expanded the requirement of dealer licensing to cover
- anyone "engaged in the business of dealing" in firearms,
whether in interstate or local commerce, and expanded the
recordkeeping obligations for dealers. It also imaposed a vaziety
of direct limitations upon sales of handguns. No transfers were
to be permitted between residents of different states (unless the
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recipient was a federally licensed dealer), even where the
transfer was by gift rather than sale and even where the
recipient was subjeet 1o no state law which could have been
evaded. The category of persons to whom dealers could not seil
was expanded to cover persons convicted of any felony {other
than certain business-rclated felonfes such as antitrust
viclations), persons subject to 2 mental commitment order or
finding of mental incompetence, persons who were users of
marijuana and other drugs, and a number of other categories.
Another title ofthe Act defined persoms who were banned from
possessing firearnms. Paradexically, these classes were not
identical with the list of classes prohibited from purchasmg or
receiving firearms.

The Ommnibus Crime and Safe Streets Actwas passed on
June 5, 1968, and set to take effect in December of that YT
Barel}r two weeks after its passage, Senator Robert F. Kemedy
was assassinated while campaigning for the presidency. Less
that 2 week afier bis death, the second bill which would form
part of the Gun Control Act of 1968 was infroduced in the
House. It was reporied out of Judiciary tem days later, out of
Rules Committee two weeks after that, and was on the floor
barely 2 month after its introduction. the second bill worked a
variety of changes upon the original Gun Control Act. Most
significantly, it extended to rifles and shotguns the controls
which had been imposed solely on handguns, extended the class
of'persons prohibited from possessing firearms to inelude those
who were users of marijrana and certain other drugs, expanded
judicial review of dealer license revocations by mandating a de
novo hearing once an appeal was taken, and permitted interstate
sales of rifles and shotgung only where the parties resided in
contiguous states, both of which had enacted legislation
permitting such sales. Similar legislation was passed by the
Senate and a conference of the Houses produced a bill which
was esseptially a medification of the House statute, This
became law before the Omnibus Crime Control and Safe Streets
Act, and was therefore set for the same effective date.



Pet. App. 144

Enforcement of the 1968 Act was delegated to the
Departoment of the Treasury, which had been responsible for
enforcing the earlier gun legislatior. This responsibility was in
turn given to the Aleohol and Tobacco Tax Division of the
Tnternal Revenue Service. This division had traditionally
devoted itself to the pursuit of illegal producers of alcohol; at
the time of enactment of the Gur Control Act, only 8.3 percent
of its amests were for firearms viclations. Following enactment
of the Gun Control Act the Alcohol and Tobacco Tax Division
was retitled the Alcohol, Tobacco and Firearms Division of the
IRS. By July, 1972 it had nearly doubled in size and became 2
complete Treasury burcan under the name of Bureau of
Alcohol, Tobacco and Fireanms.

The mid-1970' saw rapid increases in sugar prices, and
thege in twrn drove the bulk of the "moonshiners” out of
business, Qver 15,000 illegal distilleries had been raided in
1556; but by 1976 tiis had fllexs to a mers 609 The BATE thus
began to devote the bulk of its effarts to the area of firearms Jaw
enforcement.

Complaint regarding the techniques used by the Bureau
in an effort to generate firearms cases led to hearings before the
Subcommittee on  Treasury, Post Office, and General
Appropriations of the Senate Appropriations Committee in July
1979 and April 1980, and before the Subcommittee on the
Constitution of the Senate Judiciary Committee in October
1980. At these hearings evidence was received from various
citizens who had been charged by BATF, from experts who had
studied the BATF, and from officials of the Bureau itself.

Based upon these hearings, it is apparent that
enforcement tactics made possible by current federal firearms
laws are constitutionally, legally, and practically reprehensible.
Although Congress adopted the Gun Control Act with the
primary object of limiting access of felons and high-risk groups
to firearms, the overbreadth of the law bas led to neglect of
precisely this area of enforcement For example the
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Subcommittee on the Constilution received correspondence
from two members of the Nlinois Judiciary, dated in 1980,
indicating that they had been totally unable to persnade BATF
to accept cases against felons who were in possession of
firearms including sawed-off shotguns. The Bureau's own
figures demonstrate that in recent years the percentage of its
arrests devoted to felons in possession and persons knowingly
selling to them have dropped from 14 percent down to 10
percent of their firearms cases. To be sure, gemuine criminals
are sometimes prosecuted under other sections of the law. Yet,
subsequent to these hearings, BATE stated that 55 percent ofits
gun law prosecutions overall involve persons with no record of
a felony convictior, and a third involve citizens with no prior
police contact at all.

The Subcomnmittee received evidence thai the BATE has
primarily devoted its fircarms enforcement efforts to the
apprehension, upon technical majum prohiviftun charges, of
individuals who lack all criminal intent and knowledge. Agents
apxicus to generate an impressive arrest and gun confiscation
quota have repeatedly enticed gun collectors into makipg a
small pumber of sales — often as few as four — from their
personal collections, Although each ofthe sales was completely
legal under state and federal law, the agents then charged the
collector with having "engaged in the business" of dealing in
guns witheut the required license, Since existing law permits a
felony conviction upon these charges even where the individual
has no criminal knowledge or intent numercus collectors have
been ruined by 2 felony record carrying a potential sentence of
five years in federal prison. Even in cases where the collectors
secured acquittal, or grand juries failed to indict, or prosecutors
refused to file criminal charges, agents of the Bureau have
generally confiscated the entire collection of the potential
defendant npon the ground that he intended to use it in that
violation of the law. In several cases, the agents have refused to
return the collection even after acquittal by jury.

The defendant, under cxisting law is not entitled to an
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award of attorney's fees, therefore, shonld he secure return of
bis collection, an individual who has already spent thousands of
dollars- establishing his inmocence of the criminal charges is
required to spend thousands more to civilly prove his innocence
of the same acts, without hope of securing any redress. This of
course, has given the enforcing agency snormous bargaining
power in refusing to return confiscated firearms. Evidence
received by the Subcormmittee related the confiscation of a
shotzun valied at $7,000. Even the Burean's own valuations
indicate that the value of firsartas confiscated by their agents is
over twice the value which the Bureau has claimed is typical of
"street guns" used in crime. Inrecent months, the average value
has increased rather than decreased, indicating that the reforms
anmoumced by the Bureau have not in fact redirected their agents
away from collector's items and toward guns nsed in crime.

The Subcommittes on the Constittion has also obtained
evidence of a variety of othermisdirected conduct by agents and
supervisors of the Bureau. In several cases, the Bureau has
sought conviction for supposed technical violations based upon
policies and interpretations of law which the Burean had not
published in the Federal Register, as required by 3 U.S8.C. Sec
552. For instance, beginming in 1975, Bureau officlals
apparently reached a judgment that a dealer who sells to a
legitimate purchaser may nonetheless be subject to prosecution
or license revocation if he knows that that individual intends to
trapsfer the firearm to a nonresident or other unqualified
purchaser. This position was never published in the Federal
Register and is indeed contrary to indications which Bureau
officials had given Congress, that such sales were not in
violation of existing law. Moreover, BATF had mformed
dealers that an adult purchaser could legally buy for 2 minor,
barred by his age from purchasing a gun on his own. BATF
made no effort to suggest that this was applicable only where
the barrier was one of age. Rather than informing the dealers of
this distinction, Burean agents set out to produce mass arrests
upon these "straw man" sale charges, sending out undercover
agents to entice dealers into transfers of this type. The first
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major use of these charges, in South Carolina iIn 1975, Ied to 37
dealers being driven from business, many convicted on felony
charges, When one of the judges informed Burean officials that
he felt dealers had not been fairly treated and given information
of the pelicies they were expected to follow, and refused to
permit further prosecutions untl they were nformed, Bureau
officials were carefill to inform only the dealers in that one state
and, even then complained in internal memoranda that this was
interfermg with the creation of the cases, When BATF was later
requested to place a warning to dealers on the front of the Form
4473, which each dealer executes when a sale is made, it
instead chose to place the warning in fine print upon the back
of the form, thus farther concealing it from the dealer's sight.

The Constitution Subcommittes also received evidence
that the Bureau has formmlated a requirement, of which dealers
were notinformed that requires a dealerio keep official records
ofsales even from his private collection. BATF has gone farther
than merely failing to publish this requirement. At one point,
even as it was prosecuting a dealer on the charge (admitting that
he had no criminal intent), the Director of the Bureau wrote
Senator 8. L Hayakawa to indicate that there was no such legal
requirement and it was completely lawful for a dealer to sell
from his coHection without recording it Since that date, the
Director of the Bureau has stated that that is not the Burean's
position and that such sales are completely illegal; after making
that statement, however, he was quoted in an interview for a
magazine read primarily by licensed firearms dealers as stating
that such sales were in fact legal and permitted by the Bureau.
In these and similar areas, the Bureau has violated not only the
dictates of conumon sense, but of 5 U.8.C. Sec 552, which was
intended to preveat "secret lawmaking”" by administrative
bodies.

These practices, amply documented in hearings before
this Subcommittes, leave lHitfle doubt that the Bureau has
disregarded rights guaramteed by the constitution and laws of
the Thnited States.
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It has trampled upon the second amendment by chilling
excrcise of the right to keep and bear amms by law-abiding
cifizens.

It has offended the fourth amendment by unreasonably
searching and seizing privatn_a property.

It has ignored the Fifth Amendment by taking private
property without just corapensation and by entrapping honest
citizens without regard for their right to due process of law.

The rebuttal presented 10 the Snbmnnittae by the
Burean was utterly waconvincing. Richard Davis, speaking on
behalf of the Treasury Department, asserted vaguely that the
Bureau's priorities were aimed at prosecuting willfizl violators,
particularly felons illegally in possession, and at confiscating
only guns actially ikely to be used in crime. He also asserted
that the Bureau has recently made great strides toward
achieving these priorities. No documentation was offered for
citber of these assertions. In hearings before BATF'S
Appropriations Subcommmittee, however, expert evidence was
subruitted establishing that approximartely 75 percent of BATF
gun prosecutions were aimed at ordinary citizens who had
neither criminal intemt nor koowledge, but were enticed by
agents into unknowing technical violations. (Inone case, in fact,
the individual was being prosecuted for an act which the
Bureau's acting director had stated was perfectly lawful.) In
those hearings, moreover, BATF conceded that in fact (1) only
9.3 percent of their firearm arrests were brought on felons in
illicit possession charges; (2) the average value of guns seized
was $116, whereas BATF had claimed that "crite guns" were
priced at less than half that figure; (3) in the months following
the announcement of their new "priorities”, the percentage of
gun prosecutions aimed at felons had in fact fallen by a third,
and the value of confiscated guns had risen. All this indicates
that the Burean's vague claims, both of focus upon gun-using
criminals and of recent reforms, are empty words.
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In light of this evidence, refonm of federal fireann laws
i3 necessary o protect the most vital rights of American
citizens. Such legislation is ernbodied in 8. 1030. That
legislation would require proef of a willful viclation as an
element of a federal gun prosecution, forcing enforcing agencies
to ignore the casier technical cases and aim solely at the
intentional breaches. It would restrict confiscation of firearms
to those actually vsed in an offense, and require their retum
should the owner be acquitted of the charges. By providing for
award of attorney's fees in confiscation cases, or in other cases
if the judge finds charges were brought without just basis or
from improper motives, this proposal would be largely
self-enforcing. 5. 1030 would enhance vital protection of
constitutional and crvil liberties of those Arericans who choose
to exercise their Second Amendment right to keep and bear
arms.

[Other sections omitted.]
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2. Is the Possession of Guns Inexiricably
Linked To Commercial Speech?

The sale of merchandise which either delivers or itself
constitutes a pelitical, religious, philosophical or ideological
message is fully protected, noncommercial speech. See
Gandiva Vaishnava Society v. City and County of San
Francisco, 952 F.2d 1059, 1066 (9™ Cir. 1991). In Gaudiya, the
Ninth Circuit streck down an ordinance that prohibited the sale
the sale of T-shirts, books, buttons, and bumper stickers
carrying political, philesophical and ideological messages. Id.
The courtreasoned that where the pure speech conveyed by the
products is inextricably linked with the commercial speech
necessary to the sale, the activity'is classified as fully protected
noncommercial speech. Plamtiffs atgue that the sale of guns is
an example of pure speech (ie. the guns convey a message),
inextricably linked with the commercial speech necessary for
the sale. This analogy, however, is unavailing here.

Most notably, the analogy fails because the ordinance at
issue does not prohibit the commercial iransaction. In Gandiya
and Nordvke, the regulation at issue actually prohibited the
verbal offer of sale, Here, plaintiffs are free to engage any
desired speech, commercial, political or otherwise. The
apalysis in this case, therefore, never reaches the question of
whether pure speech and commercial speech are inextricably
intertwined. Admittedly, the transaction may be hindered
slightly, and on occasion prevented, becaunse the gun itself is
absent during the transaction. Plaintiffs are not prevented,
however, from making their transactions throungh the use of
photographs, written descriptions, or even imitation firearms.
However, there is absolutely no restiction of the message [*13]
conveyed by the actual sale of the gun, as was the cas¢ in
Gandiva, since plaintiffs are free to buy and sell guns.

The assumption that the sale of a gun conveys amessage
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of the kind present in Gapdiya, furthermore, is unsupportable.
Tn Gaudiya, the plaintiffs sold T-shirts with actnal written
messages on them. The court acknowledged that the T-shirts
Titerally conveyed amessage, and werenot “expressive conduct
regarding symbolic items, as ... in both O’Brien and Texas v.
Johnson,” Id. at 1065. This finding led the court ultimately to
the conclusion that the pure speech on the T-shirts was linked
to the commercial speech of the sale. The sale of guns in our
case, by contrast, more closely resembles expressive conduct
regarding symbolic items than expressive objects with written
messages. The guns do not have a message printed on them,
They are, at best, a symbolic item repxesennng the idea of gun
use. The nexus bebwesn the possession apd commercial
exchange of guns and the sale of message bearing T-shirts and -
bumper stickers with messages is too attenuated for Gaudiva to '
apply hare. The Conrt concludes accordingly that the ordinance
does not impermissibly impact protected commercial speech,
either directly or indirectly.

IV.  State Preemption

Plaintiffs’ second line of argument is that state law
preempts the ability of local governments to introde into the
field of weapons regulation. For reasons outhined below, the
Court finds that the feld of weapons legislation has not been
completely preempted by state law, and that the Ordinance
seeks to regulate the possession of weapons on public property,
2 matter not preampted by any law of general application i
California. ,

An initial point is that the Second Amendment, unliks
most other provisions of the Bill of Rights, has never been
incorporated against the states. In the absence of incorporation,
the Second Amendment constraints federal action, and not state
action. Presser v. Qlinois, 116 1J.S. 252 (1886). Therefore, the
substantive protections afforded by the Sccond Amendment are
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not relevant to the Court’s review of state Taw, such as the
ordinance at issne here. While plaintiffs do not assert a second
amendment Tight to bear amms, they could not, for individuals
lack standing to assert Second amendment claims. In Hickman
v. Block 81 F.3d 98, 100-01 (9% Cir. 1956), cert. denied, 519
1.8, 912 (1996), the Ninth Circuit stated that “no individual has
ever succeeded in demonstrating such [*14] injury in federal
cowt.” Id. at 101. The court explained that “because the
Second Amendment guaraptees the right of the states to
maintain armed militia, the states alone stand in the pesition to
show logal ijury when this right is infringed.” Id. at 102.
Therefore, under current law, only states are proper Second
Amendment plaintiffs, and only federal authorities are pmper
Second Amsndmcnt defendants.

Given the nonavailability of .Second Amendment
protections to plaintiffs, the baselive considerations for
preemption are as follows. Under Article XTI, section 7 of the
state Constitution, a county “they may make and enforce within
its Timits al} local, police, sanitary and other ordinances and
regulations niot in conflict with'general law.” Under the police
power granted by article X, section 7, “counties and cities have
plenary authority to govern, subject only to the limitation that
they exercise this power within their temdtorial limits and
subordinate to state law,” Otherwise, the county’s police power
“{s as broad as the police power excreisable by the Legislature
itself” Birkenfeld v. City of Berkeley, 17 Cal: 3d 129, 140
(1976).

Therefote, the proper sterting point in the Cowt’s
analysis is to assume that the county also has the constitutional
pelice power, and the pertinent inquiry just becomes whether
the Legislature has taken away the County’s power to regulate
weapons in the manner provided by the Ordinance. See
California Rifle & Pistol Ass’n v, City of West Hollywood, 66
Cal.App.4th 1302, 1310 (1998).
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The Court’s precmption inguiry begins with the basic
rule of preemption: if otherwise valid local Jegislation conflicts
with state law, it is preempied and therefore void. Candid
Enterprises v. Grossmont Untion High School Pist., 39 Cal 34
878, 885 (1585). A preemptive conflict exists where the Jocal
legislation “duplicates, contradicts, or enters an area fully:
oceupied by general law, efther expressly or by legislative
implication.” Candid Enterprises, 39 Cal. 3d at 885, Of the
express basis for preemption, duplication occurs where the local
legislation is coextensive with pre-existing general law. In Re
Portnoy, 21 Cal.2d 237, 240 (1942). Contadiction of general
law is present where the local ordinance is inimical to the
statewide regulation. Ex parte Daniels, 183 Cal. 34 636, 641-
648, “Full occupation” of a legislative area cccurs only where
the Legislature hag expressly manifested an intent to fully
occupy the area. Candid Enterprises, 39 Cal. 3d at 886.

Frplied preemption arises when any of the three indjcia
of intent are present: (1) the subject [*15] maiter has been so
fully and completely covered by general Jaw that it has become
exciusively a matter of state concem; (2} the subject matter has
been partially covered by general law couched in such terms as
to indicate cleardly that a paramount state concern will not
tolerate further or additional local action; or (3) the subject
matter has been partially covered by general law, and the
subject i3 of such a nature that the adverse effect of a local
ordinance on the transient citizens of the state outweighs the
benefit to the locality, Sherwin-Williams Co. ity of Los
Angeleg, 4 Cal. 4® 893, 898, ¢iting In re Hubbard, 62 Cal. 2d
119, 128 (1964).

Plaintiffs maintain that the ordinance banmning the
possession of firearms on Alameda County property is
preempted, polnting to two sources for that argument Omne
source is Government Code 53071, which provides that “it is
the intention of the Legislature to occupy the whole field of
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regulation of the registration and licensing of firearms of
commercially manufactured firearms”. The second source is
the First Appellate District’s opinion in Doe v. City of County
of Sant Franecisco, 136 Cal. App. 3d 509 {1982). However, the
Court’s analysis below demonstrates, neither source can bear
the broad preemptive weight plaintiffs urge. Tustead, a sorvey
of statutory and case law roakes clear that the ordinance does
not tread on preempied turf.

The language cited zbove from Government Code
section 53071 is but ome of three statutes implicated in
_examining plaintiffs’ preemption claim. Tn Catifornia Rifle &
Pistol, the California Court of Appeals examined Goverament
Code sections 53071 and 53071.5, as well as Penal Code
section 12026 {b), the precise provisions relied vpon by the
defendants here in atguing agaiost preemption. The cotwrt there
conchuded ihat a Wast Follywood city ordinance probibiting the
sale of “Satrday Night Special® handpuns was neither
expressly nor irapliedly preempted. The Court relies on the
exhanstive analysis undertaken by the Califormia Rifle & Pistol
gourt to {lluminate the parameters of the preemption analysis
here. First, California Rifle & Pistol reviewed the language of
the two Govemment Code provisions and found that the
lanpuage of each evidenced, respectively, a clear statement of
preemption in the ficld of “registration or licensing of firearms”
(Gov't Code 53071) and an intent to occupy “the whole field of
regulation of manufacture, sale, or possession of imitation
firearms” (Gov't Code 53071.5). 66 Cal. App. 4 ar 1311-1312.
Regarding Penal Code section 12026, a provision curtailing
local govemment acticn in the field a fircarm regulation, the
court [*16] found that the fact that the Legislature had limited
the coverage of this statute to permits of licenses for possessing
a weapon at home, in a place of business or on private property
demonstrates alegislative intent not to preempt local authorities
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from acting in other aress of firearms regulation. ' Id. |

The California Rifle & Pistol court concluded that no
preemption occurred as a result of these statutes; instead,
judicial treatment of the issue and subsequent legislative action
made clear to that court and to this Court, that the opposite
conclusion was warranted. “The statutes, the judicial rulings
interpreting the statutes, and the legislative responses to the
judicial rulings demeonstrate that the Legislatare has careflly
avoided ablanket preemption in the ficld of fireanns regulation.
Although the Legislatmre has declared in express intent to
“occupy the field” with regard to limited scbfields of the
niverse of fircarms regulation, the Legislature has carefully
refrained from manjfesting any intent to eliminate the City’s
authority to enact the specific type of ordinance at issue here.”
I3 at 1311.

Plaintiffs alsc rely heavily on Doe v, City and Cormty of
San Francisco, 136 Cal. App. 3d 50% (1982), in support of theix
preemption argument. However, once the legal landscape is
preperty drawn, it is clear that Doe addressed a statute
implicating one of the three explicit declarations of preemption
listed above, namely, the Penal Code’s ban on regulation of
possession of firsarms in private residences. The San Francisco
ordinance in question sought to ban all firearms from the city,
and raade no distinctions between public and private possession
and/or use of the weapons. On that laiter point, the Court of
Appeals found that the ordinance ran afoul of the Penal Codes
express preemption of local action banning any permit or
licensing siructire for guns “within the citizen’s or legal
resident’s place of residence, place of business, or on private

12

Moreover, Penal Code section 12026(b)'s parallel use of the terres “license™
and “possess™ undermmes plaintiffs’ proposed construstion that wowld bave
Government Code 53071'a use of the temn “registration or licensing™
CHCOTPAss passcssion.
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property owned or lawfully possessed by the legal resident.”
Cal. Penal Code 12026(b}. Thus, as defendants correctly point
out, Doe hinges on an explicit, tailored preemption and
statutory Jaw, and not cn an inferential readmg that the term
“regulation or licensing” of firearms asused in the Government
Code also encompasses possession. Doe is thus but one of
several cases construing state regulation of firearms [*17]
narowly. See,e.g., Suterv. City of Lefayette, 57 Cal. App. 4°
1109, 1119 n2 (1997) {rejecting broad construction of
preemption argument based on “registration and leensing”
Janguage in Gov't Code 53071, and citing Galvan v. Superior
Court, 70 Cal.2d 851 (1969) and Qlsen v. McGillicuddy, 15
Cal. App. 3d 897 (1971} in support of this reading). Simply
put, the Court’s survey of California law roakes it clear that the
bread preemption argued for by plaintiffs has not occurred.

The Courtmust also address the preemption questionio
light of the recently enacted amendments to the Penal Code,
which do not take effect unti! next year. A B. 295, also known
in part as the Gun Show Enforcement and Security Act of 2000,
amends section 12071.1 ofthe Penal Code provide thelicensing
procedures for gum show promoters in the state. The
amendments require a cerfification of eligibility, issued by the
Department of Justice and renewable anmuzlly, for any person
wishing to promote or hold gun shows, and provides penalties
for failure to comply with notice or security requirements. The
second major component of AB. 295 will be, when effective,
a new section 12071.4 of the Penal Code. That new section
places burdens on gun show vendors, inchiding mandatory
comphiance certifications, the separation of displayed weapons
from ammmition, and

Having reviewed the receat amendments to the Penal
Code carefully, the Court concludes that the Jatest legislation is
censistent with the view that there is no preemption of Iocal law
regarding the possession of firearms. The new and amended
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statutory provisions clearly govem “registration or licensing” of
firearms, which in itself grants the provision preemptive effect,
but gives no explicit indication that itnow secks to fully occupy
other, new subfields of weapons regulation. Indeed, the plain
language of the statute logically forecloses any such finding:
pew section 12071.4 requires gun show vendors to certify
compliance with, inter alia, *local laws dealing with the
possession and transfer” of firgarms. This explicit provision .
contradicts the suggestion that, by this very statute, the field of
possession of fircarms has been preempted. Instead, it
underseores the conclusion drawn by several California coutts,
most recently California Rifle & Pistol: the Legislature regirds
the regulation of possession of firearms as a local concern.

Finally, plaintiffs have called the Cowrt’s attention to 2
recent decision issued by Judze Paez of the Ceniral District of
California, finding that a Los Angeles County ordinance was
preempted by [*18)] state law. Order Granting Preliminary
Injunction and Denying Stay Pending Appeal, Great Westemn
Shows Tne, v. County of Los Angeles, Cagse No. CV 999661
RAP (CD. Cal., Qct. 21, 1999). Afissue in Great Western was
an ordinance regula.ung th{-: sale of firearms and amtmunition. on
County property. Specifically, the statutory provision at issue
was that “the sale of firearms and/or ammunition on Covnty
propertyis prohibited,” L.A. County Code § 13.67.030, “Sale”™
ag used in the ordinance was defined to include the act of
placing an order for a weapon or ammunition. The Los Angeles
County ordinance makes ne attempt to regulate the possession
of firearms or ammounition on public property. The District
Court found a conflict between the ordinance and section
120711 (1)(B) of the Penal Code, which entitles licensed
dealers to conduct business, including sales, at gnn shows. The
court initially recognized, following Suter, that the field of
firearms regulation is not occupied by state Jaw, save in certain
delineated areas, such as sales at gun shows. The court found
that, given the statutory language contained iIn section
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12071{b)1HB) expressty allowing sales of guns and gun shows,
the local anthorities” power to regulafe or prohibit sales or
offers to sell or purchase was preermpted nnder state law.

It could easily be argued that Great Western is
inconsistent with Suter and California Rifle & Pistol, decisions
wherein state courts of appeal rejected the preemption
arguments plaintiffs make here and approved local regulations
curtailing the sale of firearms. In California Rifle & Pistol, the
appellate cowrt upheld the city regulation prohibiting the sale of
“Saturday Night Specials”, and in Suter, the court upheld an
ordipance requiring land-use permits as a condition precedent
to the sale of firearmns. Jn each case, the court clearly held that
with respect to local regulation of firearms, whereas the
Legislature has expressed an intent to oceupy the field with
regard to limited subflelds of the universe of fivearms
regolation, the Legislaire has carefully reftained from
manifesting any intent to ¢iminate local authorities® power to
enact the specific type of ordnance at issue, As such, these
decisions stand for the proposition that local government has,
pursuant to the state Constitution, anthority to regulate the sale
of firearmns as a proper exercise of its police power.

However, the Court need not quarrel with Great
Western’s conclusion that the sales of firearms are regulated
exclusively by state law, because the analysis of the ordinance
at issue in Great Western fails to undermine the sirength of the
analysis undertaken above. First, as discussed in [*19] Suter
and California Rifle & Pistol the Legislature has clearly
manifested its intention to divest logalities of their
constitutional prerogative to enact legislation in the area of
firearms regulation in a tailored, rather than broad, fashion.
Second, where express preemption has been found, the state
courts  have required clear and unambiguovs language
supporting a finding of preemption or a clear legistative intent
to occupy the particular subfields of regulation at issue. Penal
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Code section 12071, which'is specifically relied upon in Great
Western, does not contain any language that addresses the
specific subject matter regulated by the ordinance at issus here,
i.e. the possession of firearms. Simplyput, Great Westem rests
on 2 simple premise: Licensed gun show vendors are permitied
by staie law to sell guos at gun shows. This premise does not,
however, command the second, differentpremise that gun show
vendors or patrons are penmitted to possess gums at shows, or in
any other context on public property. The stucture of
applicable state law, including the Penal Code provisions cited
here and in Great Westemn, not only fail to suggest this
extension, but affirmatively foreclose it as a matter of
preemption,

Given the Court’s conclusion that no explicit
preemption of the Ordinance has occurred, the court mmst mrn
to the question of implied preemption. The Court’s analysis of
the Sherwin-Williams indicia vields the clear conclusion thatno
iroplied preemption is proper, either. Here again, the Court
notes the thorough treatrent of this precise issue in California
Rifie & Pistol. Of initial note is that the application of implied
preemption 1s o be approached with some caution. “Since
preemption depends upon legislative intent, such a situation
necessarily begs the guestion of why, if preemption was
legislatively intended, the Legislature did not simply say so, as -
the Legislature has done many times in many circumstances,”
Celifornia Rifle & Pisol, 66 Cal. App. 4% 1302, 1317 (1998).
Hence, the Court must find that the factors evince that the
Legislature “clearly indicate™ an intention to preernpt. Sherwin-
Williamg, 4 Cal 4% at 898,

The first Sherwin-William indicator is whether the
subject matter is so fully and corpletely occupied by general
law that it has become exclusively a matter of state concern.
This is clearly not the case here, as the California Rifle &
court found, for two reasons. The first, discussed above, is that
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the Legislafure has clearly been sparing and tailored in its
arrogation of exclusive legislative authority, and perhaps even
more telling, has remained consistently so in light of judicial
[*20] findings of namrow preemption. As Suter held, “the
Legislature’s response to cases upholding local weapons
legislation against 2 preemption challenge itself is persuasive
evidence that it has no intention of preempting areas of
weapons laws not specifically addressed by state statute,” 57
Cal. App. 4" at 1119, Secend, the area of gun regulation is
particularly a matfer of local concern, as the Galvan court
found. “That problems with fireanms are likely to require
different treatment in San Francisco County that in Mono
Coumty should require no elaborate citation of authority.” 70
Cal. 2d at 864. So, too, with Alameda Coumty; the Court thus
finds that the first Sherwin-Williams indicator does not faver

implied preemption. '

The second indicator is whether the subject matter is
partially covered by state law, worded to “indicate clearly” that
no further or additional local action is permissible. 4 Cal, 4% at
898. This inquiry yields no more promising an owtcome for
plaintiffs. “To the contrary, the Legislature’s successive
enactments have all been carefully worded not to preclude Iocal
acion on related topics. Moreover, the Legislature has
expressly ackmowledged the conmtirming police power of
municipalities to regniate the sale of firearms.” California Rifle
& Pistol, 66 Cal. App 4 2t 1219, citing Suter, 57 Cal. App. 4%
at 1120-1121.

The third Sherwin-Williams indicator focuses the Court
o whether the subject matter is partially covered by state law
and the adverse effects on a local ordinance on transient citizens
outweigh the possible benefit to the locality. Again, the state
courts of appeals have spoken persuasively on this issue, “Laws
designed to control the sale, use or possession of firearms ina
particular comrupity has very littie impact on transient
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citizens, indeed, far less than other laws that have withstood
preermption challenges.” Suter, 57 Cal. App. 4% at 1119. In
sum, the Court finds no basis for conclnding that preemption of
the ordinance should be implied, and in fact finds ample and
unequivocal support for the opposite conclusion.™ .

CONCLUSION |

For the reasons ouflined above, the Court finds no basis
for ascertaining a fair likelihood of suecess on the merits of
plaintiffs’ First Amendment challenge as to the Alameda
County ordinance prohibiting the possession of firearms on
public property. Nor have plaintiffs established 2 likelihood of-
success.in demonstrating that the field of regnlation of firearms.
possession been preempted by the Legislaiure, Without at least
a fair likelihood of success on the merits, plaintiffs’ showing
must fail under either of the Ninth Circuit’s altemative
standards for issuance of a temporary restraining order or
preliminary injunction.”? Accordingly, plaintiffs’ motion for

11

Gireat Western makes no sention of the distivetion between explicit and
implisd presooption, nor does it deal with the Sherwin-Williams factors.
However, the Court finds that Great Western does not offer safe harbor for
plamiiffs’ implied presmption the argments either, since it sheds no
additional perspective on amy of the . three indicia, let alone any clear
indication that anmy of the three are present,

12

For this reason, the Court nesd not reach the question of balance of
hardships. The Court not=s, however, that plaintitfs have asserted that the
proposed ordinance’s effest will be ehilling on atiendance st the fairs, for
patrons and vendors alike. The County has submitted evidence of several
civil cleims against it arising from the Tuly 1998 Fairgrounds shootings, the
implication being that a failure to ban the possession of firearrns on public
property will leave the County’s coffers vuinerable to fature premises
ligility suits from gun victims. While the Court finds plaintiffs’ allegation
of haren to be more conerste and direct on this record, that conchision
canmot save plaintiffs’ showing, due o the absence of a likelibood of
gucoess on the merts.
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temporary restraining order and for preliminary injunction is
DENIED.

IT IS SO ORDERED.

Dated: 11/3/99 fs/
MARTIN ¥, JENKINS
UNITED STATES DISTRICT JUDGE |
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ORDER CERTIFYING QUESTIONS TO THE
CALIFORNIA SUPREME COURT FROM THE
UNITED STATES COURT OF AFPEALS FOR THE
NINTH CIRCUIT

Filed: September 12, 2000

JUDGES: :
Before: Arthur L. Alarcon, Diarmuid F. ('Scannlzin, and
Fonald M. Gonld, Circuit Judges.

OPINION BY:
DIARMUID F. O'SCANNLAIN

OPINION:

ORDER CERTIFYING QUESTION TQ THE
CALTFORNIA SUPREME COURY

We certify to the California Supreme Court the question set
forth in Part I of this order.

All further proceedings in this case are stayed pending
receipt of the answer to the certified question. This case is
withdrawn from submission until fiurther order of this couxt. If
the California Supreme Court accepts the certified question for
angwer, the parties shall file a joint report six months after date
ofacceptance and every six months thereafter advisingus ofthe
status of the proceedings. This case is being certified jointly
with Great Western Shows. Inc. v. T.os Angeles, 229 F.3d4 1258,
2000 TLS. App. LEXIS 22898, which raises a closely related
issue of precmption,

I

Pursuant to Rule 29.5 of the Califormia Rules of Court, a
panel of the United States Court of Appeals for the Ninth
Cixcuit, before which this appeal is pending, certifies to the
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California Supreme Court a question of law concerning the
possible state preemption of local gum control ordinances, The
decisions of the Courts of Appeal of the State of Califormia
provide no controlling precedent regarding the certified |
question, the answer to which ynay be detenminative of this
appeal. We respectfully request that the California Supreme
Court answer the certified questions presented below. Qux
phrasing of the issue is not meant to restrict the court's
consideration of the case. We agree to follow the answer
provided by the Califomia Supreme Court. If the Supreme
Court declines certification, we will resolve the issue according
t0 our perception of California law.

I

Nordyke, et al,, are deenmed the petitioners in this request
because they are appealing the district cowrt's ruling on this
issue. The capiion of the case is:

RUSSELL ALLEN NORDYKE; ANN SALLIE
NORDYKE, dba TS Trade Shows; JESS B. GUY; DUANE
DARR; WILLTAM I. YONES; DARYL DAVID; TASIANA
WERTYSCHYN; JEAN LEE, TODD BALTES; DENNIS
BLAIR; R.A. ADAMS; ROGER BAKER; MIKE FOURNIER;
VIRGIL McVICKER,

Plaintiffs - Appellants,
Y.

MARY V. KING; GAIL STEELE; WILMA CHAN; KEITH
CARSON; SCOTTHAGGERTY, COUNTY OF ALAMEDA;
THE COUNTY OF ALAMEDA BOARD OF SUPERVISORS,
Defendants - Appellees.

Counsel for the parties are as follows:

For Nordyke, et al.: Donald B.J, Kilmer, Jr., Suite 108, 1261
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Lincoln Avenue, San Jose, California 95125. Telephone: (4{}8) .
Q98.84R9.

For King, et al.: Richard E. Winnie, County Counsel,
County of Alameda, Suite 463, 1221 Qzk Street, QOakland,
California 94612. Telephone: (310) 272-6760.

Sayre Weaver, Richards, Watson & Gershon, 44
Montgomery Street, San Francisco, California 94104.
. Telephone: (415} 990-0901.

o

The question of law to be answered is:

1. Does state law regulating the possessiﬁn of firearms and
gun shows preempt z municipal crdinance prohibiting gum
possession on county property?

IV

The statement of facts is as follows;

Russell Nordyke and Sallie Nordyke (dba TS Trade Shows)
("Nordyke") have been promoting gun shows at the Alameda
County Faixgrounds ("Fairgrounds™ since 1991. The
Fairgrounds are Iocated on unincorporated county land in the
City of Pleasanton.! The exhibitors at the show include sellers
of aptique (pre-1898) firearms, modem firearms, ammunition,
01d West memeorabilia, and outdoor ¢lothing. In addition, the
show hosts educational workshops, issue groups and political

organizations. The remaining plaintiffs ate exhibitors and
patrens of the show,

In August 1999, Alameda County ("County") passed an
ordinance making illegal the possession of firearmms on County

lT]Ius, the jurisdictional issue raised in Great Wagtern Shows,
Inc. v. Tos Angeles County is naot present in this case.
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property ("Ordinance™. The Ordinance would forbid the
presence of firearms at gun shows, such as Nordyke's, held at
the Fairgrounds. Practically, the Ordinance makes it unlikely
that a gun show could profitably be held there.

To prevent the Ordinmmce's enforcement, Nordyke brought
suit against the County in the United States District Court for
the Northemn District of Califomia. Nordyke applied for a
temporary Testraining order, claiming that the Ordinance was
precmpted by state gmn regulations and that it violated the First
Amendment's free speech guarantee, The distict court judge
treated the application as one for a preliminary injunction and
denicd it. The judge noted that under either test for a
preliminary injunction, a litigant must at least show a fair
chance of success on the merits and ruled that Nordyke had
failed to do s0. Because he concluded that Nordyke had little
chance of success on the merits, he did not reach the balance of
the hardships determunstion.

Nordyke then filed an interlocutery appeal in the United
States Court of Appeals for the Ninth Circuit :

v
We respectfully submit that the question needs certification
for the following reasons:

"A county or city may make and enforce within its limits all
local, police, sanitary, and other ordinances and regulations not
in conflict with general laws." Cal. Const. art XL, § 7 (emphasis
added). A local law that conflicts with state law 15 invalid. See
Sherwin-Williams Co. v. City of Tos Angeles. 4 Cal. 4th 893,
897, 844 P.2d 534 (1993). "A conflict exists if the local
legislation duplicates, contradicts, or enters an area fully
occupied by general law, either expressly or by legislative
implication.” Id. (quotations and citations omitted). The district
court concluded that the County did notlegislate in an area the
state had expressly or impliedly preempted. California law
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offers no clear gnidance conceming the possible preemption of
the Alameda Oxdinance,

In pertinent part, the Ordinance reads; "Bvery person who
brings ento or possesses on County property z frearm, loaded
or unloaded, or ammunition for a firearm is guiliy. of a
misdemeanor,” Alameda Connty Code § 9.12.120(b). Although
not explicit in the Ordinance, the law effeciively hinders
Nordyke's efforts to hold gun shows at the Fairgrounds, In an
. effort to ward off application of the.Ordinance, Nordyke argues
first that the statehas preempted the fleld of firearm possession.
Second, he contends that, at least by implication, state
regulation of gun shows, which provides for the possession of
weapons, precludes Iocal prohibitions of firearms at these
shows. .

Section 12071 of the Penal Code regulates the sales of
firearms in California, expressly providing for the possession of -
firearms at gun shows. It reads in relevant part: "A person
licensed pursuant to subdivision (a) may take possession of
firearms and commence preperation of registers for the sale,
delivery, or transfer of firearms at gun shows or events . ... A
person conducting business pursuant to this subparagraph shall
be entitled to conduct business as authorized herein at any gun
show or event in the state without regard to the jurisdiction
within this state that issued the lcense . . . provided the person
complies with . .. (ii) all applicable local laws, regulations, and
fees, if any.” Cal. Penal Code § 12071(b)(1)(B). In addition,
California Pepal Code § 12071.1 regulates gun shows
throughout the state. Finally, the state legislature enacted a
series of gun show regulations effective Jamuary 1, 2000. See
Cal. Penal Code § § 12071.1; 12071.4. These laws clearly
pertain to the possession of firearms at gun shows. From these
provisions, one could well conclude that, as the state allows for
the presence of amd regulates the possession of firearos, a local
government may not forbid it. On the other hand, the proviso
allowing for local regulation may mean that municipal
prohibitions are not preempted.
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The Courts of Appeal of the State of Califormia have
responded in seemingly conflicting ways to this type of
argument in the area of local gon regulation preemption. The
argument finds most support in Doe v. City & County of San
Francisco, 136 Cal. App. 3d 509, 186 Cal. Rptr. 380 {1982). In
that case, the cowt inferred from the legislature's restriction on
local handgun permit requirements an ntent to foreclose local
laws banning possession citywide, Id. 2t 518. "A restriction on
requiring permits and Icenses necessarily implies that
possession is lawful without a permit or z license. It strains
reason to suggest that the state Legislature would prohibit
licenses and pewmits but allow a ban on possession.” Id.; see
also Northern California Psvchiatric Society v. City of
Berkeley, 178 Cal. App. 34 90, 223 Cal. Rptr. 609 (1586)
(holding that a city ordinance prohibiting' the use of
electroshock therapy throughout the city was preernpted by state
regulations evincing a clear intent to allow it). Moreover, an
Aitorney General opinion regarding the preemption of local
ammunition sale bans adopts the same reasoning, relying
explicitly on Doe. See Attorney General's Opinion No. $4-212
(Tuly 7, 1994). In that Opinion, the Attomey General relied on

the fact that the state banmed amrounition over a certain caliber
to conclude that a c¢ity could not ban smaller-caliber
ammunition. Likewise, the state legislature's having expressly
provided for the presence of firearras at gun shows may moply
that local ordinances, like that of Los Angeles, banning the
possession of such weapons are preempted.

More recently, however, in California Ri d Pistol
Ass'n, Ine. v. City of West Hollywood, 66 Cal. App. 4th 1302
(1998), the Court of Appeal for the Second Appellate District
of California appears 1o have disavowed the logic underlying
the district court’s conelusion and the pertinent part of Doe. In
California Rifle, the cowrt conftonted a challenge, on
preemption grounds, to a ity ban on sales of certain handguns
Imown as Saturday Night Specials. Id. at 1306-07. The court
expressly considered an argument analogons to the one Nordyke
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makes here - that because state law envisions pessession at gan
shows, the County cannot foreclose possession at gun shows,
There, the court confronted the argnment that because under
state law sales of firearms are regulated, but legal, a city cannot
ban the sale of certain types of firearms. Seeid. at 1323. The
court rejected this reasoning as tantological: "Again, it is no
doubt tautologically true that something that is not prohibited
by state law is lawful under staie law, but the question here is
whether the Legislature intended to strip local governments of
thelr conshtitional power to ban the local sale of firearms
which the local govemments beligve are causing a particnlar
preblem. within their borders. Id. at 1324, This reasoning
appears to be at tension with the reasoning of Doe.

Furthermore, the cour's discussion of preemption in
Califormiz Rifle snggests that the Ordinance may very well not
bepreempted. First, the courtheld that the California legislaturs
has not expressly preempted docal regulation of handgun sales.
See id. at 1311-17. Next, the court cxamined whether, as the
district court concluded here, the local law was impliedly
preempted. Tmplied preemption can properly be found only
when the circumstances 'clearly indicate’ a legislative intent to
preempt." Id. at 1317 (quoting Sherwin-Williams, 4 Cal. 4th at
898). - '

When the Legislatire has passed laws to overtumn 2 court's
decision that a Jocal government's laws are not preempted, it
bas tailored them narrowly, refusing at every turn to preempt
the entire field of gun control. This history demonstrates "a
legislative intent to permit local governments to continue to
apply their police power according to the particular needs ofthe
corumunity.” Californiz Rifle, 66 Cal. App. 4th at 1318; see
also Suter v. City of Tafavette, 57 Cal. App. 4th 1109, 1119
(1997). The carcful wording of the legislature's Tesponse may
indicate that it does not wish to preclude local actions in arcas
where it has not expressly preempted. See California Rifle, 66
Cal. App. 4th at 1319-20 (discussing Suter, 57 Cal. App. 4that
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1120-21). Finally, the Courts of Appeal of the State of
California appear to have foreclosed an argument for gun sale
preemption based on the assertion that the adverse affects of a
local law on tramsient citizens outweigh the bemefit to the
municipality. See California Rifle, 66 Cal. App. 4th at 1320-21.

The Czlifornia cases teach that when examining the
preemption issue in the field of gen control, courts are to Jook
narrowly at the specific conduet atissue - here, the sale of guns
oz County property. The Ordinance here does not ban
possession at all gun shows held in the County, it bans
possession on County property only. This may distinguish it
from the Ordinance held impliedly preempted in Doe. See 136
Cal. App. 3d at 518. While the Ordinance may have the
practical effect foreclosing shows Nordyke has traditionally
held at the County Fairgrounds, it does not speak at all to gun
shows beld on any non-County property in the county. Bat the
question we face is whether the extensive state reguiation of
g shows, all of which foresees the sale of fireavms, precludes
gven such action. Also uncertain is whether the state law
provisions requizing gun shows to comply with all local
regulations allow. municipaliies to completely prohibit
possession at these shows, an action that may have the practical
efiect of shutting ther down.

Tn gum, there is tension in the reasoning underlying several
decisions of the Courts of Appeal of the State of California and
an Opinion of its Attorney General. In addition, no California
court, to our knowledge, has vet confronted the possible
preemptive impact of the new gun show regulations that went
into effect Janmary 1, 2000. We are mindful of the
considerations of comity when we are being asked to invalidate,
on federal constitutional grounds, a local Califormia law.
Resolution of the state law issue may cbviate the need to decide
the federal comstitutional question. The area of gun control
regulation is a sensitive area of local concern with which we
hesitate to interfere, particularly where we are agked to
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determine unclear questions of state law. A clear statement by
the Californiz Supreme Court would provide guidance to local
govermments with regpect to the powers they may exercise in
passing local gun conitrol regulations. i,

VI

The Cletk of Court is hereby directed to transnit forthwith
to the California Supreme Court, under official seal of the Ninth
Circuit, a copy of this order and request for certification and all
relevant briefs and excerpts of record pursuant to California
Rule of Court 29.5(c).

IT I8 3O ORDERED.
DIARMUID F, O'SCANNLAIN .
U.S. Cirenit Judge for the Ninth Circuit
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CALIFORNIA SUPREME COURT’S ANSWER
' TO CERTIFIED QUESTION

Filed: Apxil 22, 2002

JUDGES: MORENOQ, I. WE CONCUR: GEORGE, C. J.,
KENNARD, I, BAXTER, J., WERDEGAR, J., CHIN, J.
DISSENTING OPINION BY BROWN, J.

OPINION BY: MORENO

OPINION:

We granted the request of the United States Court of
Appeals for the Ninth Circuit, for certification pursuant to
California Rules of Court, rule 29.5 10 address the following
gueston: Does state law regulating the possession of fizcanns
and gum shows preempt a municipal ordinance prohibiting gun
pOssession on cowtty property? We conclude that the municipal
ordinance in question, insofar as it concems gm shows, is not
preempted. Other aspects of the ordinance may be partially
preempted, but we need not address these aspects in this case.

L STATEMENT OF FACTS

The facts, as set forth by the Ninth Circuit and from our
own review of the record, are as follows:

Plaintiffs Russell Nordyke and Sallie Nordyke (doing
business as TS Trade Shows) (the Noxdykes) have been
promoting gun shows at the Alameda County Fairgrounds
(Fairgrounds) since 1991, The Faizgrounds are located om
unincorporated county Jand in the City of Pleasanton and are
managed by an independent nonprofit corporation, the Alareda

Coumty Fair Association (Fair Association), under an operating

agreement with Alameda County. The exhibitors at the show
include sellers of antique (pre-1898) firearras, modern firearms,
ammunition, Old West memorabilia, and cutdoor ¢lothing. In
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addition, the show hosts educational workshops, issue groups,
and political organizations. The remaining plaintiffs are
exhibitors and patrons of the show.

Alameda County passed m Auvgust 1999 and amended in
Septemaber 1999 mn ordinance (Ordinance) making it a
misdemeancr to "bringf] onto or possess[] on County property
a firearrn, loaded or unloaded, or ammumition for a firearm ... .
" (Alamedz Comnty, Gen. Ord. Code, ch 9.12, § 9.,12,120,
subd B.) The Crdinance recited as justification the epidemic of
sunshot fatalitles or injuries in the county in the first five years
ofthe 1990s, 879 homicides were committed using firearms and
1,647 additional victims were hospitalized with gunshot
injuries. The Ordinance also recited a July 4, 1998, shooting
incident on the Fairgrounds resulting in several gunshot wounds
and other injuries.

The Ordinance was subject to certzin limitations and
exceptions. County property didnotinclude any " local public
building' " as defined ir Penal Code section 171b, subdivision
¢. (Alameda County Gen. Ord. Code, ch, 912, § 9.12.120,
subd. C.) It exempted from the prohibition various classes of
persons, including peace officers, various types of security
guards, persons holding valid firearm's licenses pursuant to
Penal Code section 12050, and authorized participants “in a
motion picture, television, video, dance, ortheatrical production
or event" imder certain circumstances. { Alameda County Gen
Ord. Code, ch. 9.12, § 9.12.12¢, subd. F.) The Ordinance
would have, as one of its chief consequences, the effect of
forbidding the presence of firearms at gun shows, such as the
Nordykes', thereby making such shows impractical.

To prevent the Ordinance's enforcement, the Nordykes
brought suit against Alameda County in the United States
District Court for the Northern District of California, The
. Nordykes applied for a temporary restraining order, claiming
that the ordinance was preempted by state gun regulations and
thet it violated the First Amendment's free speech guarantze.
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The disttict court judge treated the application as one for a
preliminary injunction and denied it, finding that the Nordykes
had failed to demonstrate probable suceess on the merits.

The Nordykes then filed an interlocutory appeal in the

United States Court of Appeals for the Ninth Circuit, which
subsequently certified to us the above question.’ We granted
certification for reasons similar to those stated in the companion
case algo decided today, Great Western Shows, Inc. v. County
of Los Aneeles (April 22, 2002, S0913547) 2002 Cal. LEXTS
2350,  Caldth _ (Great Westemn). '

IL DISCUSSION

General preemption principles are recapitulated in Great
‘Western, a case addvessing whether state law preempts an
ordinance barming the sale of guns on county property. We
conciude tn Great Western that "[a] review of the gun law
precmption cases indicates that the Legislature has preempted
diserete areas of gun regulation rather than the entire field of
gun control.” (Great Western, supra, 2002 Cal. LEXIS 2350,
___Caldth atp. __ [p. 5].) We funther comclude that an
ordinance banning the sele of fircarms and ammunition on
county property, specifically targeted zt the gun show held at
the Los Angeles County Fairgrounds, is not preempted by state
law: it s not expressly preempted by the statutes regulating gun
shows, it does not duplicate or contradict such statutes, nor is
the manifest legislative intent of these statnutes to occupy the
field of gun show regulation. With regard to this last point,
Great ‘Western applied the traditional three-part test, asking
whether " '(1} the subject matter has been so fully and
cornpletely covered by general law as to clearly indicate that it
has become exclusively a matter of state concern; (2) the
subject matter has been partially covered by general law
couched in such terms as to indicate clearly that a paramoumt
state concern will not tolerate fizrther or additional local action;
or (3) the subject matter has been partially covered by general
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law, and the subject is of such anature that the adverse effect of
alocal ordinance on. the transient citizens of the state outweighs
the possible benefit to the' locality." (Sherwin-Williams Co. v.
City of Los Angeles (1993) 4 Cal.4th 893, 898, 344 P.2d 534.)

Applying the above test, we conclude in Great Western (1)
that gun show, statutes do not cleady indicate that gun show
regulation bas become exclusively a matter of state concemn, .
but are rather expressly made subject to applicable local laws;
(2) that there are significent local interests in gumregnlation that
the Legislature bas pot sought to override except in specific .
areas; and (3) that the ordinance in question did not have
substantial impact on transient citizens. (Great Western, supra,
2002 Cal, TEXIS 2350 _ Cal4thatpp. _ [pp. 14-1€].)

We further conciuded that vnder Government Code section
23004, subdivision (d), a county is given sobstantial authority
to manage its propetty, including the most fundamental decision
as to how the property will be used, and that nothing in the gun
show statutes evince an intent to override that authority. The
gun show statutes do not "mandate that counties use their
property for such shows. If the County does allow such shows,
it may impose more stringeiit restrictions on the sale of firearms
than state law prescribes." {Great Western, supra; 2002 Cal.
LEXIS 2350, 27 Cal. 4th atp. 870.)

In the present casc, the effect on the Nordykes of the
Ordinance banning guns on county . property is to make gun
shows on such property virtually fmpossible. But as we held in
Creat Western, such a total ban is within the scope of 2 county's
-autherity. Neor do the Nordykes contend that the county violated .
its operating agreemnent with the Fair Association by enacting
the Ordinance, :

The Nordykes claim that 2 number of state statutes that
govern the possession of firearms are duplicated or contradicted
by the Ordinance. Penal Code section 12025 prohibits
possession of concealsble fircarms, subject te various
exceptions. Penal Code section 12031 prohibits the carrying of
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loaded firearms, again subject to certain exceptions. These
statutes ¢riminalize the possession of a concealed and loaded
firearm respectively, subject to licensing requirements found i
Penal Code sections 12050 and 12051. Thus the state statutes,
read together, make it a crime to possess concealed or loaded
firearms withowt the proper license. The Ordinance makes 1t a
misdemeanor to "bring[] onto or possess[] on County property
- a fivearm, loaded orimloaded, or ammunition for a firearm . . .
M (Alameda County Gen. Ord. Code, cb. 212, § 9.12.120,
subd, B.) The Ordinance does not duplicats the statutory
scheme. Rather, it ¢riminalizes possession of a frearm on
county property, whether concealed, loaded crnoet, and whether
the individual is licensed or not. Thus, the Ordinance does not
crinainalize " ‘precisely the same acts which are . . . prohibited'
" by statute ( Pipoly v. Benson (1942) 20 Cal.2d 366, 370, 123
P2d 482) and is thezefore not duplicative. (Cf, Cohen v. Board
of Supervisors (1985) 40 Cal.3d 277, 292,219 Cal. Rptr, 467,
707 P2d 340 [discrete portions of ordinance criminalizing
exactly the seme conduct as stahdte duplicative of and
preempted by state law].) Put another way, possessing a gunon
county property is not identical to the crime of possessing an
unlicensed firearm that is concealable or loaded, nor is it a
lesser included offense, and therefore someone may lawiully be
convicted of both offenses, (See People v. Ortega (1998) 19
Cal 4th 686, 692, 968 P.2d 48.)}

! The dissent eontends that Pendl Code sections 12031, 12030,
and 12051 conflict with the Crdinance, apparently based on the
presuroption that these and other state stantes preempt the ficld of gum
possession 1o such an extont that they impliedly prohibit'countics from
regulating gun possession on their own property. As explained more {ully
in Great Weatern, however, the Legislatire has not indicated an intent to
50 broadly preempt the fisld of pun repulation. {See also Pen. Code, §
12050, subd., (b) [fun lcensing subject 1o reasonabls local time, place,
and ranmer restrictions).)
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The Nordykes also claim Penal Code section 171b has a
preemptive effect. That. statute prohibits the possession of
firearms in "any state or local public building or at any meeting
required to be open to the public,” punishable by a year in
county jail or state prison. {Id., subd. (1)) Section 171b,
subdivision (b)(7), excepts from the prohibition om gum
possessicn in public buildings "[a] person who, for the purpose
of sale or rade, brings any weapon that may otherwise be
lawfully tansferred, fato 2 gun show conducted pursvant to
Sections 12071.1 and 12071.4." or "[a] person. who, for
puzposes of an. authorized public exhibition, brings any weapon
that may otherwise be lawfully possessed, info 2 gun show
condncted pursuant to Sections 12071.1 and 12071.4." The
Nordykes argue that section 171b, subdivision (b)(7) prohibits
the county from ouﬂamng possession of guns at gun shows. We
disagree. The provision merely exempts gun shows from the
state criminal prohibition on possessing guns in. public
buildings, thereby permitting local government entities to
authorize such shews. It does not mandate that local
government eotities permit such a use, and the Nordykes cite
no legislative history indicating otherwise.?

The Nordvkes point out that the Ordinance is rmore
restrictive than state statutes inasmuch. as the latter provide
more exceptions to the general prohibition on pessession of
firearms. For example, under Penal Code section 8314, a
security officer appointed by a sheriff or police chief for the
protection of government property may be authorized to carry
a firearm. There is vo exception in the Ordinance for such
security officers. There is also no exception for animal control

2 As noted, the Ordinance specifically exernpts from its purview
all * 'local public buildings,' " as defined in Penal Code section 171b, -
subdivision {c). (Mamcda County Gen. Ord. Code, ch. 9.12, § 5.12. 120'
subd. C.) The meaning of this exemption, which is debated by the partms,

15 10t mchuded m the certified question and we express 10 Opinion en this
mafter,
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officers, who may be avthorized by their employing agency to
use frearms (d., § 830.9), or for officers authorized to
transport prisoners, who may carry firearms under certain
circumstances (id,, § 831.6), or for retired federal law
enforcement officers (id., § 12027, szbd (i)).

We first note that the fact ihat certain classes of persons are
excmpt from state ¢riminal prosecution for gun possession does
not necessarily mean that they are exempt from local
prosecution for possessing the gun on restricted county
property. But even if we accept the Nordykes' argument that in
at Jeast some cases the Legislature meant to presmpt local
governments from criminalizing the possession of firearms by
certain classes of people, that would establish at most that the
QOrdinance 1s partially preempted with respect to those classes.
Partial preemption does not invalidate the Ordinance as a
whole. {See Peatros v, Bank of America (2000) 22 Cal. 4th 147,
173, 990 P.2d 539 (Jead opn. of Mosk, 1.) [National Banking
Actpreempts the state Fair Employment and Housing Act to the
extent that the two conflict, but does not to the extent that they
do not].) Specifically, such partial precoption would not affect
pur answer to the question at issue in this litigation: whether a
county can prohibit possession of guns at gun shows held on its
propexty. Because we generally accept certified questions only
when. "answering the question will facilitate the certifying
court's functioning or help terminate existing litigation™ (Cal.
Rules of Court, rule 29.5(f)(2)), and have the discretion to
resiate the question (id., mle 29.5(2)), we also retain the
discretion to decline to address aspects of the certified question
that are iramaterial to such litigation, Accordingly, we decline
to address whether the Ordinance is partially preempted by the
ahove statutes.

Tn sum, whether ornot the Ordinance is partially preevapted,
Alameda County has the authority to prohibit the operation of
gun shows held on its property, and, at least to that extent, may
ban possession of guns on its property.
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MORENO, 1.
WE CONCUR: GEORGE, C. J.
KENNARD, 7.
BAXTER, J.
WERDEGAR, 1.
 CHIN,T.

DISSENT:
DISSENTING D]E']NIDN BY BROWN, J.

Alameda County might be able to prohibit gun shows on
county property, assuming the property is located within the
geographic boumdaries of the county and subject to the comnty's
regulatory Jurisdiction. (Cf Creat Western Shows. Inc. v.
County of Los Anpeles (Apr. 22, 2002, S091547) 2001 Cal,
LEXIS 2350, _ Cal4th __, _ [pp. 4-18].} But the county
did not enact a prohibition against gun shows. Instead, the
county prohibited, with limited exceptions, the possession of
frearms on county property. (Alameda County Gen. Ord. Code,
ch. 9.12, § ©.12.120; sec maj. opn., ante, at p. 2.) That
prohibition conflicts with several state statutes that expressly
aurthorize certain persons to carry firearms without restriction as
to place. {See, e.g, Pen. Code, § § 8314, subd. (b), 8309,
821.6, subd. (b), 12027, subd. (1) [provisions authorizing non-
peace officers to carry firearms in certain circumstances]; see
also id., § § 12031, 12050, 12051 [provisions authorizing
licensed persons te possess loaded and/er comcealable
fireartns].) Nothing in state law suggests that these
authorizations 1o carry or possess firearms wnder certain
circumnstances are subject to local restrictions, and if they were,
then a person authorized to carry firearms who happened to be
traveling across the state would have to consult legal counsel
each time he or she crossed a county line or entered a city, a
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rule that seems neither practical nor intended by the Legislature.

{See Sherwin-Williams Co. v. City of Los Angeles (1993) 4
Cal.4th 893, 898, 844 P.2d 534.)

The majority concedes that state law mr.ght partially
preempt the county ordinance atissue here, but it concludes that
the ordinance is enforceable against plaintiffs, becanse plaintiffs
seek only to promote 2 gun show. The majority, in effect,
reasons that, because the county could prohibit gun shows on
county property, the county is free to enforce the totally
different prohibition at issue here--so long as 1t does so against
a gun show promoter.

The flaw in this logic becomes appatent when we consider
a hypothetical invelving the constitutional protection of free
speech. Suppose the county enacted an ordinance prohibiting
any and all speech favoring residential rent control-in other
words, a content-based restriction of political speech that would
ciearly violate First Amendment principles. A dillboard
cormpany seeks to display billboard advertisernents promoting
rent control and challenges the ordinance on First Amendment
orounds. In those circumstances, I doubt the majority would
hold that, because the county is free to regulate billboard
advertising (see City Couneil v. Taxpayers for Vincent (1984)
466 U.8. 789, 806-807, 80 L. Ed. 2d 772, 104 8. Ct. 2118;
Metromedia, Inc. v. San Diego (1981) 453 U.S. 490, 507-512,
69 L. Ed. 2d 800, 101 8, Ct. 2882; City and County of San
Francisco v. Eller Outdoor Advertising (1987) 192 Cal. App. 3d
643, 658-661, 237 Cal. Rptr. 815), it can enforce its
‘unconstitational restriction of speech against the billboard
‘company. Rather, the majority would Lkely hold thar the
ordinance exceeds the county’s regulatory authority under the
state and federal Constitutions. Put another way, the question
before us is not whether the county might be able to enact some
hypotbetical ordinance prohibiting what plaintiffs want to do.
The question is whisther the ordinance the county actually
enacted exceeds the county's antherity, which it does.
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Significantly, this case is not one in which we are asked to
enforce an independent provision in an ordinance after severing -
a preempted provision. (See, e.g, Cohen v. Board of
Supervisors (1985) 40 Cal.3d 277, 292, 219 Cal. Rptr. 467, 707
P.2d 840.) Rather, the provision that the majority enforces—the.
prohibition against possessing firearms on county property--is
the same provision that conflicts with state law, Nor s this a
case where the ordinance is ambiguous and might be construed
nartowly so as to avoid preemption problems. (See, e.g., Inre
Cox (1970) 3 C4l.3d 205, 220, fo. 18,.90 Cal. Rptr. 24, 474
P.2d 992} No one could reasonsbly construe a genetal
prohibition agajnst firearm possession to refer only to gun
shows, and no one reading the ordinance without the benefit of
a law degree and a careful study of our decisions would guess
that the ordinance merely refers to gun shows,

In short, we consider here a local restriction on firearm
possession that directly conflicts with state law, The majcrity
seeks 1o avoid the obvicus preemption problem by the
expedient of rewriting the ordinance to prehibit gun shows
instead of gun possession. Alameda County might have enacted
an erdinance prehibiting gur shows, but it did not, and the
ordinance it did enact exceeds its regulatory authority.

The majority atternpts to make the issue quite small,
involving arestriction applicable only to county property {maj.
opn., ante, at p. 7); the litigants, on the other hand, insist the
stakes are large. Tt does not matter whether the issue is large or
small, though, ifthe government exceeds its authority. As Judge
Kozinski has noted, the small and superficially benign acts of
a democratic goverament can erode personal freedom just as
surely, and to the same end, as the large amd malignant acts of
a tyrant or dictator: "Liberty--the freedom from unwanted
intrusion by government—is as easily lost throngh insistent
nibbles by govemment officials who seek to do theit jobs too
well as by those whose purpose it is to oppress . . .." (ILS.v. §
124,570 U.8. Currency {1989) 873 F.2d 1240, 1246.) Because
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the ordinance conflicts with state law and becanse I believe the
structural constraints on government anthority are equally as
important as the substantive ones, I dissent.

BROWN, I.



Pet. App- 94
&MM

Qection 9.12.1 () Possession of firgarms On county Property
prohibited.

A. Findings, The board of supervisers finds that gunshot
Fatalities and injuries are of epidemic proportions in Alameda -
County. During the first five years of the 1990's, eight hundred
gaventy-nine {879) hopnicides were copnpritted using firearas,
ond an additional one thousand six yundred forty-seven (1,647)
vigtims were tospitalized with grnshot infuries. Firearms ars
the leading cause of death araong young people between the
ages of fifteen (15) and twenty-foar (24} in Alameda County.
Between July 1, 1696 and June 39, 1997, one tundred thirty-six
(136) juveniles Were arrested 1 Oakland for gun-related
offenses. On July 4_ 1998 a shooung incident on the Alameda
County Fairgroanas resuited in several gunshot wornds, other
injuries and panic among fair goers. Prohibiting the possession
of firearms on COGOLY propetty will promote the public health
and safety by confributing 1o fhe reduction of gunshot fatalities
and injuries in the county.

B. Misdemeanor. Bvery person Who brings onto Of
possesses of county property @ firearm, loaded or unicaded, ox

C. County Property. Asused inthis section, the term cowaty
property means real property, including sy puildings thereon,
ownped or leased by we county of Alameda (hereinatter
noounty™), and in the county's possession, OF in the possession

of a public or private entity under contract with, the county o~

perform 2 public purpose, ipcluding but not Jimited to Teal
property owned or leased by the cotmty in the upincorporated
and incorporated portions ofthe county, such as the county perk
in Sunol and the Alameda County Fairgrounds in the city of
Pleasanton, but does not include any "ocal public puilding” as
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defined in Pepal Code Section 171b(c), where the state
regulates possession of firearrnis pursuant to Penal Code Section
171b.

D. Fireargn. "Firearm™ is any gun, piste], revolver, rifie or
any device, designed or modified to be used as a weapon, from
which is expelled through a barrel a projectile by the force of an
explosion or other form of combustion. "Firearm” does not
include imitation firearms or BB guns and air rifles as defined
In Govermnment Code Section 53071.5.

E. Ammunition, "Ammmunition" is any ammunition as
defined in Penal Code Section 12316(b)(2). '

F. Exceptions. Subsection 9.12.120B does not apply to the
following: '

1. A peace officer as defined in Title 3, Part 2, Chapter
4.5 ofthe California Penal Code {Sections 830 et seq.);

2. A guard or messenger of 2 financial institution, a
euard of a contract carrier operating an armored vehicle,
a licensed private investigator, patrol operator, or alann
commpany operator, or uniformed secunity guard as these
occupations are defined in Penal Code Section 12031(d)
and who holds a valid certificate issued by the
Depariment of Consumer Affairs under Penal Code
Section 12033, while actually employed and engaged in
protecting and preserving property or life within the
scope of his or her employment;

3. A person holding & valid leense to carry a firearm
issued putsnant to Penal Code Section 12050,

4. The possession of a fircaxm by an authorized
participant in a motion picture, television, video, dance
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or theatrical production or event, when the participant
lawfully uses the firearm as part of that production or
event, provided that when such firearm is not in the
actnal possession of the authorized participant, it is
secured to prevent unavthorized use,

5. A person lawfully tapsporting fitearms or
ammunition in 2 moter vehicle on comnty roads;

6. A person lawfully using the target range operated by
the Alameda County sheriff; -

7. A federal criminal investigator or law enforcement
officer; or

8. A member of the military forces of the state of
California or of the United States while engaged in the
performance of kis or her duty,

G. Severability. If any provision of this section or the
application thereof to any person or circumstance is held
mvalid, such invalidity shall not affect any other provision or
application of this section which can be given effect without the
invalid provision or application, and to this end the provisions
of this section are severable.

(Ord. 2000-22, 1999: Ord. 2000-11 §§ 1)
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PREFACE

"To preserve liberty, It is essential that the whole
body of the people always possess arms, and be taught
alike, especially when voung, how touse them." (Richard
Henty Lee, Virginiz delegate to the Continental Congress,
initiator of the Declaration of Independence, and member
of the first Senate, which passed the Bill of Rights.)

"The great object is that every man be armed . . .
Everyone who is able may have a gun.” (Patrick Henry,
in the Virginia Convention on the ratification of the
Coenstipution.) .

"The advantage of being armed . . . the Americans
possess over the people of all other nations . . .
Notwithstanding the rilitary establishments in the
several Kingdoms of Europe, which are carried as far ag
the public resources will bear, the governments are afraid
to trust the people with arms.” (James Madison, author of
the Bill ¢f Rights, in his Federalist Paper No. 46.)

"4, well regulated Militia, being necessary to the
security of a free State, the right of the people to keep and
bear arms, shall not be infringed." (Second Amendment
to the Constitation.)

In my studies as an attorney and as 2 United States
Senator, § have constantly been amazed by the indifference or
even hostility shown the Second Amendment by courts,
legiglatures, and commentators. James Madison would be
startled to hear that his recoguition of 2 right to keep and bear
arms, which passed the Houseby a voice vote witheut objection
and hardly a debate, has since been construed in but a single,
and most ambiguous Supreme Cowrt decision, whereas his
proposals for freedom of religion, which he made reluctantly
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out of fear that they would be rejected or narrowed beyond use,
and those for freedom of assembly, which passed only after a
lengthy and bifter debate, are the subject of scores of detailed
and favorable decisicns. Thomas Jefferson, who kepta veritable
armory of pistols, rifles and shotguns at Monticelle, and advised
his nephevw to forsake other sports in favor of hunting, would be
astounded to hear supposed civil libertarians ¢laim firearm
ownership should be restricted. Samuel Adams, a handgun
owner who pressed for an amendment stating that the
"Constitution shall never be construed. . . to preverd the people
of the United States who are peaceable citizens Fom keeping
their own arms,” would be shocked to hear that his native state
today imposes a year's sentence, without probation or parcle, for
carrying a firearm without a police permit.

This is not to imply that courts have totally ignored the
impact of the Second Amendment in the Bill of Rights, No
fewver than twenty-one decisions by the courts of our staies have
recognized an individual right to keep and bear arms, and a
majority of these have not only recogmized the might but
nvalidated laws or regulations which abridged it. Yetin 2]l too
mMany instances, courts or commentators have sought, for

reasons only tangentially related to constitntional history, to
~ construe this right out of existence. They argue that the Second
Amendment's words "right of the peopls” mean "a right of the
state" — apparently overlooking the impact of those same words
when used in the First and Fourth Amendments. The "right of
the people" to assemble or to be free from unreasonable
searches and seizures is not contested as am individual
guarantee. Still they ignore consistency and claim that the right
t0 "bear arms" relates only to military uses. This not only
violates a consistent constitutional reading of "right of the
people” but also Ignores that the second amendment protects 2
right to "keep" arrns. These commentators contend instead that
the amendment's preamble regarding the necessity of a "well
regulated militia . . . to a free state" means that the right to keep
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and bear anus applies only to 2 National Guard. Such areading
fails to note that the Framers used the term "militia" to relate to
every citizen capable of bearing anms, and that the Congress has
established the present National Guard under its own power to
raise armies, expressly stating that it was not doing so under its
power to organize and s the militia,

‘When the first Congress convened for the prpose of
drafting a Bill of Rights, it.delegated the task to James Madison.
Madison did not write upon 2 blaok tablet. Instead, he obtained
a pamphlet listing the State proposals for a bill of rights and
sought to produce a briefer version incorperating all the vital
proposals of these. His purpose was to incorporate, not
distinguish by technical changes, proposals such as that of the
Pennsylvania minority, Sam Adams, or the New Hampshire
delegates, Madison proposed among other rights that "That
right of the people to keep and bear arms shall not be infringed;
a well armed and well repulated militia heing the best gecurity
of a free country; but no person religiously serupulous of
bearing arms shall be compelled to render military service in
person.” I n the House, this was inftially modified so that the
militia clause came before the proposal recognizing the right.
The proposals for the Bill of Rights weze then triramed in the
interests of brevity. The conscienticus objector clanse was
removed following objections by Elbridge Gemry, who
complained that future Congresses rmght abuse the exenption
o excuse everyone from military service.

The proposal finally passed the House In its present
form: "A well regulated militia, being necessary for the
preservation of a free state, the xight of the people to keep and
bear arms shall not be mfringed.” In this form it was submitted
inte the Senate, whick passed it the following day, The Senate
in the process indicated its intent that the right be an individual
one, for private purposes, by rejecting an amendment which
would have Jimited the keeping and bearing of arms to bearing
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"For the commmon defensze™.

The carliest American constitutional commentators
concurred in giving this broad reading to the amendment. When
St. George Tucker, later Chief Tustice of the Virginia Supreme
Court, in 1803 published an edition of Blacksione annotated to
American law, he followed Blackstong's citation of the right of
the subject "of having arms suitable to their conditien and
degree, and such as are allowed by law"” with a citation to the
Second Amendment, "And this without any qualification as to
their condition or degree, as is the case in the British
government" William Rawle's "View of the Constitntion"
published in Philadelphia i 1823 noted that under the Second
Amendment- "The prohibiton is general. No clause in the
Constitution could by a rule of constmction be conceived to
give to Congress a power to disarm the people. Such a
flagitigus attempt covld only be made under some general
pretense by a state iegislature. But if in blind pursuit of
inordinate power, either should attennpt it, this amendment may
be appealed to a5 2 restraint on both." The Jefferson papers in
the Library of Congress show that both Tucker and Rawle were
friends of, and corresponded with, Thomas Jefferson. Their
views are those of contemporaries of Jefferson, Madison and
others, and are entitled to special weight. A few years later,
Joseph Story in his "Commentaries om the Constitution”
considered the right to keep and bear arms as "the palladivm of
the liberties of the republic", which deterred tyranny and
enabled the citizenry at latge to overthrow it should it come to
pass. .

Subsequent legislation in the second Congress likewise
supports the interpretation of the Second Amendment that
creates an individual right. In the Militia Act of 1792, the
second Congress defined "militia of the United States” to
include almost every free adultmale in the United States. These
persons wers obligated by law to possess & {mearm and a

A |
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prifnirmar supply of amroumition and military equipment. This
gtatute, incidentally, rernained in effect into fhe easly yoars of
fhe present century a8 B 1¢ga1rf:quircmﬁnt of guo ownership for
most of the population of the United States. There can by little

mi
regulated milita" of individuals yrained dheir duties and
responsibilities 35 citizens and OWOETS of fivearmas.

T g Jases in fact worked, the SPORSOLS of this type of
legislation should have o A fFiculty Grawin upon long hists of
excamples of cTime rotes redused bY such iegisiation. That they
canmot do so after a century 2od ahalfnftryﬁng-—thalthey

must sWeep apder the rug the southern atiemapts at gun apn‘crcl

fomediately WpOR aAsSUNIng i nip of the
Suhmmmittceonthe Cansﬁmﬁomlspmsored fe report which
Follows as an effort 10 study, rather than ignore, the history of
fhe controversy OveL (he right to keep and bear aXms. tlizing

managed to yncover information on the right to keep and bear -
arns which docurments quite clearly its stafus as 2 major
imdividunal Tight of Arnerican Citizens. We did not guess at the
PUIpose of the British 1689 Declaration of Rights; we located



Pet. App. 105

the Toumals of the House of Comumons and private notes of the
Declaration's sponsors, now dead for two centuries. We did not
make suppositions as to colonial interpretations of that
Declaration’s right to keep awmms; we examined colenial
newspapers which discussed it. We did not speculate as to the
intent of the framers of the second amendment; we examined
James Madison's drafts for it, his handwniten cutlines of
speeches upon the Bill of Rights, and discnssions of the second
amendment by carly scholars who were personal friends of
Madigon, Jefferson, and Washington while these still lived.
‘What the Subcoramittee on the Constitution uncovered was
¢lear — and long lost—proofihat the second amendment to our
Constitution was intended as an individual right of the
American citizen to keep and carry arms in a peacefil manner,
for protection of himself, bis family, and his freedoms. The
summary of our zesearch and findings form the first portion of
this report.

In the interest of fairmess and the presentation of a
complete picture, we 2lso mvited groups which were likely to
oppose this recognition of freedoms to submit their views. The
staternents of two associations who replied are reprodnced bere
following the report of the Subcomrmittee. The Subcommittee
also invited statements by Messrs, Halbrook and Hardy, and by
the National Riffe Association, whose staternents likewise
follow our report.

When T became chairman of the Subcommittee on the
Constitution, T hopad that I would be able to assist in the
protection of the constituional rights of American citizens,
rights which have too often been eroded in the belief that
government could be relied upon for quick selutions to difficult
problems.

Both as an American citizen and as a United States
Senator [ repudiate this view. I likewise repudiate the approach
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of those who believe to scive American problems you simply
become something other than Americar. To my mind, the
uniqueness of our fice institutions, the fact that an American
citizen can boast freedoms unknown in any other land, is 211 the
more reason to resist any erosion of our individual rights. When
our ancestors forged a land "conceived in liberty", they did so
with musket and rifle. When theyreacted to attempts to dissolve
their free institutions, and established their identity as a free
nation, they did so as a nation of armed freemen. When they
songht to record forever a gnarantes of their rights, they devoted
one full amendment out of ten to nothing bt the protection of
their right to keep and bear arms against govermmental
interference. Under my chainmanship the Subcommittee on the
Constitution will concern itself with a proper recognition of,
and respect for, this right most valued by free men.

Omin G. Hatch, Chairman
Subcormmittee on the Constitution
January 20, 1982
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The right to bear axms is a tradition with deep roots in
American society. Thomas Jefferson proposed that "no fice man
shall ever be debarrsd the use of arms," and Samuel Adams
called for an amendment banning any law "to prevent the
people of the United States who are peaceable citizens from
keeping their own amms." The Constitetion of the State of
Arizona, for example, recognizes the "right of an individual
citfzen to bear anms in defense of himself or the State."

Even though the tradition has deep roots, its application
to modern America is the subject of intense comtroversy.
Indeed, itis a controversy into which the Congress is beginning,
ence again, to immerse itself I have personally been
disappointed that so important an issne should have generally
been 2o thinly rescarched and so minitnally debated both In
Congress and the courts. Our Supreme Court has but once
touched on ifs meaning at the Federal leve] and that decision,
10w nearly a half-century old, is so ambiguous that any school
of thought can find some support in it. All Supreme Court
decisions on the second amendment's application to the States
carne in the last century, when constitutional law was far
different than it is today. As ranking minority member of the
Subcommittee on the Constitution, T therefore, welcome the
effort which led to this report — a report based not only upon
the independent research of the subcommitize staff, but also
upon full and fair presentation of the cases by all interested
groups and individnal scholars.

Ipersonally believe that it is necessary for the Congress
to amend the Gun Control Act of 1968. I welcome the
opportunity to intreduce this discussion of how best these
amendments might be made.

The Constitution subcommites staff has prepared this
monograph bringing togetber proponents of both sides of the
debate over the 1968 Act I believe that the statements
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contained herein present the arguments fairly and thoroughly.
1 cormmend Senator Haich, chairmian of the subcommittee, for
having this excellent reference work prepared. I am sure that it
will be of great assistance to the Congress as it debates the
second amendment and considers legislation to amend the Gun
Control Act.

Dennis DeConcini, .
Ranking Minority Mernber,
Subcormnittes on the Constitution
Jarmuary 20, 1982
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History:
-Second Amendment Righit to
"Keep and Bear Arms"

+ The right to keep and bear arms as a part of English and
American, law antedates not only the Constitution, but 2lso the
discovery of firearms. Under the laws of Alfred the Great,
whose reign began in 872 A.D., all English citizens from the
nobility to the peasanis were obliged to privately purchase
weapons and be available for military duty. * This was in sharp
conixast to the feudal system as it evolved in Europe, vnder
which armament and military duties were concentrated in the
nobility. The body of armed citizens were known as the "fyrd".

While a great many of the Saxon rights were abridged
following the Norman conquest, the right and duty of arms
possession was retained, Under the Assize of Arms of 1181,
"the whole cormmunity of freemen" between the ages of 15 and
40 were required by law to possess certain arms, which were
arranged in proporiion to their possessions® They were
required twice a year to demonstrate to Royal officials that they
were appropriately armed. In 1253, another Assize of Armms
expanded the dirty of armaroent to include not only freemen, but
also villeins, who were the English equivalent of serfs. Now all
"citizens, burgesses, free tenants, villeins and others from 15 to
60 years of age™ were obligated to be armed.* While on the
Continent the villeins were regarded as little more than animals
hungering for rebellion, the English legal system not only
permitted, but affirmatively required them, to be armed.

The thirteenth, century saw farther definftions of this
right as the long bow; a formidable armez-piercing weapon,
became mcreasingly the meainstay of British national policy. In
1285, Edward 1 commanded that all persons comply with the
earlier Assizes and added that "anyone clse who can afford
them shall keep bows and arrows." * The right of armament was
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subject only to narrow limitations. In 1279, it was ordered that
those appearing in Parliaroent or other public assemblies "shall
come without all force and armor, well and peaceably”. * In
1328, the statute of Northammton ordered that no one use their
arms in "affray of the peace, nor to g0 nor ride armed by day or
by night in fairs, markets, nor in the presence of the justices or
other ministers.” *English courts construed this ban consistently
with the general right of private armament as applying only to
wearing of amms "accompanied with such circumstances as are
apt to terrify the people.” 7 In 1369, the King ordered that the
sheriffs of London require all citizens "at leisure time on
holidays" to "use in their recreation bowes and arrows" and to
stop all other games which might distract them from this
practice. ¥ '

The Tudor kings experimented with limits wpon
specialized weapons — mainly crossbows and the then-new
firearms. These measures were not intended to disamn the
¢citizenry, but on the contrary, to prevent their being diverted
from longbow practice by sport with other weapons which were
considered less effective. Even. these namow mmeasures were
shortlived. In 1503, Henry VI limited shooting (but not
possession} of crossbows to those with. Jand worth 200 marks
anmual rental, but provided en exception for those who “shote
owt of a howse for the lawefull defens of the same”. ? In 1511,
Henry VIl increased the property requirement to 300 marks. He
also expanded the requivement oflengbow ownership, requiring
all citizens to "use and exercyse shootyng in longbowes, and
also have a bowe and arrowes contyoually” in the house. ™
Fathers were required by Jaw to purchase bows and arrows for
 their sons between the age of 7 and 14 and to train them.in
longhow use,

In 1514 the ban on crossbows was extended to include
firearms., "' But in 1533, Henty reduced the property
qualification to 100 pounds per year; in 1541 he limited it to
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possession of small firearms ("of the length of one hole yard"
for some firearms and "thre quarters of a yarde" for others)™
and eventually he repealed the entire statute by proclarnation.
The later Tudor monarchs continued the system and Elizabeth
added to it by creating what came t0 be known as "train bands",
selected portions ef the citizenry chosen for special training.
These tramed bands were distinguished from the “militia",
which term veas first used during the Spanish Armada crisis to
designate the entire of the armed citizenry. '

The militia confinued to be a pivotal force in the English
political system. The British historian Charles Orman considers
the existence of the armed citizenty to be amajor reason for the
moderation of monarchical rule in Great Britain; "More than
once he [Henry VI had to restrain himself, when he
discovered that the general feeling of hig subjects was against
ki, Hig'gentlernen pensioners’and yecmen of the guard were
but a handfal, and bills or bows were in every farm and
cottage™, 5

“When civil war broke out in 1642, fhe critical issue was
whether the King or Parliament had the right to control the
militia. ¥ The aftermath of the civil war saw England in
temporary control of a military government, which repeated
dissolved Parliarent and awthorized its officers to "search for,
and seize all arms™ owned by Catholics, opponents of the
government, "or any other person whorn the commissioners had
judged dangerons to the peace of this Commonwealth". ¥

The military government ended with the restoration of
Charles IL. Charles in tuxn opened his reign with a variety of
repressive legislation, expanding the definidon of treason,
establishing press censorship and ordering his supporters to
form their own troops, "the officers to be mumerous, dizaffected
pexsons watched and not allowed to assemble, and their arms
seized".'® In 1662, a Militia Act was enacted empowering
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officials " to search for and seize all arms in the custody or
possession of any person or persons whoin the said Heutenants
or any two of more of their deputies shall judge dangerous to
the peace of the kingdom”,” Gunsmiths were ordered to deliver
to the government lists of all purchasers ™ These confiscations
were continued under Fames X, who directed them particularly
againstthe Irish population: "Although the country was infested
by predatory bands, a Protestant gentleman could scarcely
obtain permission to keep a brace of pistols."*!

In 1668, the government of James was overturned in 2
peacefi! uprising which came to be know as "The Glorious
~ Revolution”. Parliament resolved that James had abdicated and
promulgated a Declaration of Rights, later enacted as the Bill of
Rights. Before coronation, his successor William of Orange,
was required to swear to respect these rights. The debates in the
House of Commons over this Declaration of Rights focused
largely upon the disarmament under the 1662 Militiz Act. One
member complained that "an act of Parliament was made to
disamm zll Englishmen, who the lientenant should suspect, by
day or night, by force or otherwise — this was done in Ireland
for the sake of putting arms into Jrish hands." The speech of
another is summarized as “militia bill — power to disarm all
England —now done inJreland." A third corgplained "Arbitrary
power exercised by the mimistry. . . . Militia — imaprisoning
without reason; disarming — himself disarmed.” Vet another
summazized his complaints "Militiz Act—an abominable thing
to disarm the nation...." 2

The Bill of Rights, as drafted in the House of Commons,
simply provided that "the acts conceming the militia. are
grievous to the subject” and that "it is necessary for the public
Safety that the Subjects, which are Protestants, should provide
and keep arms for the common defense; And that the Arms
which have been seized, and taken from them, be restored." 2
The Honse of Lords changed this to make it a mere positive
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declaration of an Individual right under English law: "That the
+ subjects which are Protestant may have arms for their defense
suitable to their conditions and as allowed by law." # The only
Initation was oo ownership by Catholics, who af that time
composed only a few percent 0f the British population and were
subject to a wide variety of punitive legislation. The Parliatnent
subsequently made clear what it meant by "suitable to their
conditicns and as allowed bylaw". The poorer citizens bad been
restricted from owning firearms, ag well as fraps and other
commoditics usefill for bunting, by the 1671 Game Act
Following the Bill of Rights, Parliament reenacted that statute,
leaving its operative parts unchanged with one exception —
which removed the word ¥ guns” from the list of items forbidden
to the poorer citizens. »* The ripht to keep and bear arms would
henceforth belong to a1t English subjects, fch and poor alike.

In the colonies, availability of hunting and need for
defense led to armament statites comparable to those of the
early Saxon times. In 1623, Virginia forbade its colonists to
travel unless the were "well armed"; in 1631 it reguired
colonists {0 engage in target practice on Sunday and “to bring
their peeces to church " % Tn 16358 itrequired every householder
to have 2 fupctioning firearm within his house and in 1673 its
laws provided that a citizen who claimed he was t00 poor 10
purchase a firearm would have one puzchased for him by the
govemment, which would then require him to pay a reasonable
price when able to do so. ¥ In Massachusetts, the first session
of the legislature ordered that not coly freemen, but also
indentured servants ovwm firearms and in 1644 it imposed a stern
6 shilling fine upon any citizen who was not armed. #

When the British government began to increase its
military presence in the colonies in the mid-eighteenth centary,
Massachusetts responded by calling upon its citizens to arm
themselves in defense. One colonial newspaper argued that it
was Impossible to complain that this act was illegal since they
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were "British subjects, to whom the privilege of possessing
amms is expressiy recognized by the Bill of Rights" while
another argued that this “is a natural right which the peopie
have reserved to themselves, confirmed by the Bill of Rights, to
keep aros for their own defense”. ® The newspaper cited
Blackstone's commentaries on the laws of England, which had
ligted the "having and using arms for self preservatiom and
defense" among the "absohite rights of individuals." The
colonists felt they had an absolute right at common law to own
firearms.

Together with freedom of the press, the right to keep
and bear arms became one of the individval rights most prized
by the colonists. When British troops seized a militia arsenalin
September, 1774, and incorrect rumors that colonists had been
killed spread through Massachusetts, 60,000 citizens took up
armns. * A fesw months later, when Patrick Henry delivered his
farned "Give me liberty or give mie death” speach, he spokein
suppert of a proposition "that a well regulated militia,
composed of gentlemen and freemen, is the patural strength and
only security ofa free government...." Throughout the fellowng
revolution, formal and informal unpits of armed citizens
obstrocted British communication, cut off foraging parties, and.
harassed the thinly stretched regnlar forces. When seven states
adopted state "bills of rights" following the Declaration of
Independence, each of those bills of rights provided either for
protection of the concept of a militia or for an express right to
kesp and bear arms. *!

Following the revolution but previons to the adoption of
the Constitution, debates over militia proposals occupied alarge
part of the political scene. A variety of plans were put forth by
figures ranging from (George Washington to Baron von Steuben.
* All the proposals called for a general duty of all citizens to be
armed, although some proposals {most notably von Steuben's)
dlso emphasized a "select militia" which would be paid for its
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services and given special training. Tn this respect, this "select
militia" was the successor of the "trained bands" and the
predecessor of what is today the "national guard”. In the debates
over the Constitution, von Steuben's proposals were criticized
as undemocraiic, In Connectiout on writer complained of a
proposal that "this Jooks too mmch like Baror von Steuben's
militia, by which a standing army was meant and intended.” *
In Pennsylvania, a delegate argued “"Congress may give us a
select militia which will, o fact, be a standing army — or
Congress, afraid of 2 general militia, may say there will be no
militia at all. When a select militia is formed, the people in
general may be disarmed.” * Richiard Heory Lee, in his widely
read pamphlet "Letters from the Federal Fammer to the
Republican" wormied that the people might be disarmed "by
modeling the militia. Should cne fifth or one eighth part of the
people capable of bearing arms be made into a select militia, as
has been proposed, and those the young and ardent parts af the
community, possessed of littie or no property, the former will
answer all the purposes of an army, while the latter will be
defenseless.” Heproposed that "the Constitution ought to secure
a genuine, and guard against 2 select militia," adding that "to
preserve liberty, it is essential that the whole body of the people
always possess amms and be taught alike, especially when
young, how to use them." *

The suspicion of select militia units expressed in these
passages 15 a clear indication that the framers of the
Constitution did not seek to guarantee a State right to maintain
formed groups similar to the National Guard, but rather to
protect the right of individual citizens to keep and bear arms.
Lee, in particulat, sat in the Senate which approved the Bill of
Rights. Fe would hardly have meant the second amendment to
apply enly to the select militias he so feared and disliked.

QOther figures of the period were of like mind. In the
Virginiaconvention, George Mason, drafter of the Virginia Bill
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of Rights, accused the British of having plotted "to disann the
people — that was the best and most effective way to enslave
them", while Pairick Henry observed that, "The great cbject 1s
that eve:? man be armed" and "everyone who is dble may have
2 gun“. 3

Nor were the antifederalists, to whom we owe credit for
a Bill of Rights, alene on this account. Federalist arsuments
also provide a source of support for an individual rights view.
Their argurnents in favor of the proposed Constitution also
relied heavily upon tmiversal ammament. The proposed
Censtitution had been heavily criticized for its failure to ban or
even limit standing armies. Unable to deny this omission, the
Constitetion's supporters fiequently argued to the people that
the amiversal amnament of Americans made such Hmitations
unnecessary. A pamphlet written by Noah Webster, atmed at
swaying Pennsylvania foward ratification, observed.

Before a standing amy can mle, the people
mmst be disarmed; as they are in almost every
kingdom in Europe. The supreme power in
America cannot enforce wnjust laws by the
sword, because the whole body of the people are
armed, and constitute a force superior to any
band of regular troops that can be, on any
pretense, raised in the United States, *7

In the Massachuseits convention, Sedgewick cchoedthe
same thought, thetorically asking an oppressive sxmy could be
fortned or "if raised, whether they could subdue a Naticn of
freemen, who know how to prize liberty, and who bave arms in
their hands?" * In Federalist Paper 46, Madison, later author of
the Second Arnendment, mentioned "The advantage of being
armed, which the Americans possess over the people of all
other countries” and that "notwithstanding the military
establishments in the several kingdoms of Europe, which are
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carried as far as the public resources will bear, the governments
are afraid to trost the people with arms.”

A third and even more compelling case foran individual
Tights perspective on the Second Amendment comes from the
State demands for 2 bill of rights. Nurasrous state ratifications
called for adoption of 2 Bill of Rights as a part of the
Constitution. The first such call came from a group of
Pennsylvania delegates, Their proposals, which were not
adopted but had a critica] effect on future debates, proposed
among other rights that “the people have a right to bear arms for
the defense of themselves and their own state, or the United
States, or for the purpose of killing game; and no law shall be
passed for disarming the people or any of them, unless for
crnimes committed, or a real danger of prblic injury from:
individuals." * In Massachusetts, Sam Adams unsuccessfully
pushed for a ratification conditioned on adoption of a Bill of
Rights, beginning with a guarantee "That the said Constitution
shall never be construed to anthorize Congress to infringe the
Just liberty of the press or the rights of conscience; or to prevent
the people of the United States wheo are peaceable citizens from
keeping their own amus...." * When New Hampshire gave the
Constitution the ninth vote needed for its passing into effect, it
called for adoption of 2 Bill of Rights which included the
provision that "Congress shall never disarm any citizen vnless
such as are or have been in actual rebellion”. * Virginia and
North Carolina thereafter called for aprovision "that the people
have the right to keep and bear arms; that a well regnlated
militia composed of the body of the people trained to arms is
the proper, natural and safe defense of 2 free state.” =

When the first Congress convened for the purpose of
drafting a Bill of Rights, it delegated the task to Tames Madison.
Madison did not write upon a blank tablet. Instead, he obtained
a pamphlet listing the State proposals for a Bill of Rights and
sought to produce a briefer version incorporating all the vital
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proposals of these. His purpose was to incorporate, not
distinguish by technical changes, proposals such as that of the
Penmsylvania minority, Sam Adams, and the New Hampshire
delegates, Madison proposed among other rights that:

The right of the people to keep and bear
arms shall not be infringed; a well anmed
and well regnlated militia being the best
secutity of a free country; but no person
religicusly scrupujous of bearing arms shall
be compelled to render military service." ¥

Tn the House, this was initially modified so that the
militia clanse carne before the proposel recognizing the right.
The proposals for the Bill of Rights were then trimmed in the
interests of brevity. The conscientious objector clause was
removed following obfections by Eldridge Geny, who
complained that future Congresses mighi abuse the exemption
for the scrupulous to excnse everyone from military service.

. The proposal finally passed the House in its present
form: "A well regulated militia, being necessary for the secuzity
of a free state, the right of the pecple to keep and bear atms,
shall not be infringed." In this form it was submitted to the
Senate, which passed it the following day. The Senate in the
process indicated its intent that the right be an individual cne,
for private purposes, by rejecting an amendment which would
have limited the keeping and bearing of arms to bearing "for the
commeon defense”.

The earliest American constitutional commentators
concurred.in giving this broad reading to the amendment. When

8t. George Tucker, later Chief Tustice of the Virginia Supreme

Court, in 1803 published an edition of Blackstone annotated to
American law, he followed Blackstone's citation of the right of
the subject"cf having arms suvitable to their condition and
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degree, and such as are allowed by law™ with a citation to the
Second Amendment, "And this without apy qualification as to
their condition or degree, as 15 the case in the British
government." * William Rawle's "View of the Constitution"
published in Philadelphia in 1825 noted that ender the Second
Amendment

"The prohibition is general, No clawse’
in the Constitution could by a mle of
copstruction be conceived to give o
Copgress a power to disarm the people.
Such a flagitions attempt could only be
made under some genmeral pretense by a
state legislature. But if in blind pursuit of
inordinate power, either should at tempt it,
this amendment may be appealed to as a
restraint on both " 4

The Jefferson papers in the Library of Congress show
that both FTucker and Rawle were friends of, and corresponded
with, Thomas Jefferson. This suggests that their assessment, as
contemporaries of the Constitution's drafters, should be
afforded special consideration,

Later commentators agreed with Tucker and Rawle. For
ingtance, Joseph Story in his "Commentaries on the
Comstitution” considered the right to keep and bear arms as "the
palladium of the liberties of the republic”, which deterred
tyranny and enabled the citizenry at large to overthrow it should
it come to pass, ¥

Subsequent legislation in the second Congress likewise
supports the interpretation of the Second Amendment that
creates an individual right. In the Militia Act of 1792, the
second Congress defined "militia of the United States” to
include almost every free adult male in the Tnited States. These
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persons were obligated by law to possess a firearm and a
mninfmum supply of ammunition and militacy equipment. * This
statate, incidentally, remained in effect into the early years of
the present century 2s a Jegal requirement of gun ownership for
most of the population of the United States. There can by little
doubt from this that when the Congress and the people spoke of
a "militia", they had reference to the traditional concept of the
entire populace capable of bearing arms, and not to any formal
group such as what is today called the National Guard The
pUZpOsE Was 1o create an armed citizenry, such as the political
theorists at the time considered essential to ward offf tyranny.
From this militia, appropriate measures nxght create a "well
regmlated ‘militia" of individuals trained in their duties and
tesponsibilities as citizens and owners of fireatms.

The Second Amendment as such was rarely litigated
prior to the passage of the Fourteenth Amendment. Prior to that
time, most conrts accepted that the commands of the federal
Bill of Rights did not apply to the statcs. Since there was ne
federal firearms legislation af this time, there was no legislation
which was directly subject to the Second Amendment, if the
accepted interpretations were followed. However, a broad
variety of state legislation was struck down under state
guarantees of the right o keep and bear arms and even in a few
cases, under the Second Amendment, when it came before
courts which congidered the federal protections applicable to
the states. Kentuckyin 1813 enacted the first carrying concealed
weapon statute in the United States; in 1822, the Kentucky
Court of Appeals struck down the law as a violation of the state
constitutional protection of the right to keep and bear arms;
"And can thers be entertained a reasonable doubt but the
provisions of that act import a restraint on the right of the
citizen to bear anws? The court apprehends it not. The right
existed at the adoption of the Constitution; it then had no limit
short of the moral power of the citizens to exercise it, and in
fact consisted of nothing else but the liberty of the citizen to
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bear arms." ¥ On the other hand, a similar measure was
sustained in Indiana, not wpon the grounds that a right to keep
and bear arms did not apply, but Tather upon the notion that a
statute banning only concealed carrying still permiited the
carrying of arms and merely regulated on possible way of
carrying them. ¥ A few yeats later, the Supreme Court of
Alabama vpheld a similar statute but added, "We donot desire
to be understood as maintaining, that in regulating the manner
of wearing arms, the legislature has no other limit than ifs own
discretion. A statute which, under the pretense of regulation,
arnounts to a destruction of that right, or which requires arms to
be 50 borne 25 to render them wholly uscless for the purpose of
defense, would be cleatly unconstitutional." * When the
Atkansas Supreme Court in 1342 upheld 2 carrying concealed
weapons statute, the chief justice explained that the statute
would not "detract anything from the power of the people to
defend their free state and the established institutions of the
couniTy. Ji prohibits only the wearing of certain amus concealed.
This is simply a regulation as to the taznner of bearing such
arms as are specified”, while the dissenting justice proclaimed
"I deny that any just or fiee government upon earth has the
power to disarm its citizens”. **

Sometimes courts went farther. Whern in 1837, Georgia
totally banned the sale of pistols (excepting the larger pistols
"kmown and used as horsemen's pistols” ) and other weapons,
the Georgia Supreme Court in Nunn v. State held the statute
umconstitutional under the Second Amendment to the federal
Constitution. The court held that the Bill of Rights protected
natoral rights which were fully as capable of infningement by
states a3 by the foderal govermment and that the Second
Amendment provided “the right of the whole people, old and
young, men, woren and boys, and net militia only, {0 keep and
bear arms of every description, and not merely such as are used
by the militia, shall not be infringed, curtailed, or broken in on,
in the slightest degree; and all this for the important end to be
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attained: the rearing up and qualifying of a weil regnlated
militia, so vitally necessary to the security of a free state,” *
Pricr to the Civil War, the Supreme Court of the United States
likewise indicated that the privileges of citizenship included the
individval might to own and carty firearms. In the notorious
Dred Scott case, the court held that black Americans were not
citizens and could not be made such by any state. This decision,
which by striking down the Missourl Compromise did so rauch
to bring on the Civil War, listed what the Supreme Court .
considered the rights of American citizens by way of illustrating
what rights would have to be given to black Americans if the
Court were to recognize them as foll fladged citizens:

It would give to persons of the negro
race, who ave recognized as citizens in any
one state of the Union, the night to enter
every other state, whenever they pleased. .
. .and it would give them fall liberty of
speech in. public and in private wpon all
subjects upon which its own citizens might
meet; to hold public meetings upon
political affairs, and to keep and cairy arms
wherever they went. %

Following the Civil War, the legislative efforts which
gave us three amendments te the Constitiution and our earliest
civil rights acts likewise recognized the right to keep and bear
arms as an existing constitutional right of the individual citizen
and as a right spectfically singled out as one protected by the
civil rights acts and by the Fourtcenth Amendment te the
Constitution, against infringement by state anthorities. Much of
the reconstruction effort in the South had been hinged upon the
creation of "black militias" composed of the armed and newly
freed blacks, officered largely by black veterans of the Union
Army. In the months after the Civil War, the existing southern
governments struck at these units with the enactment of "black
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codes" which either cutlawed gun ownership by blacks entirely,
or imposed permit systems for them, and permitted the
confiscation of fircarms owned by blacks. When the Civil
Rights Act of 1866 was debated members both of the Senate
and the House referred to the disammament of blacks as a major
consideration. ** Senator Trumbull cited provisions ontlawing
ownership of amms by blacks as among those which the Civil
Rights Act would prevent. * Senator Sulsbury coraplained on
the other hand that if the act were to be passed it would prevent
his own state from enforcing a law banning gnn ownership by
individual free blacks. ** Similar arguments were advanced
" during the debates over the "anti-KKK act"; its'sponsor at one
point explained that 2 section making it a federal crime to
deprive a person of “arms or weapons he may have in his house
or possession for the defense of bis person, family, or property™
was "intended to enforce the well-kmown constitutional
provisions goaranteeing the right in the citizen keep and bear
arme'” T Likewise, in the debates over the Fourteenth
Amendment Congress frequently referred to the Second
Amendment as one ofthe rights which it intended to guarantee
against state action. *

Following adoption of the Fourteenth Amendment,
however, the Supreme Court held that that Amendment's
prohibition against states depriving any persons of their federal
"privileges and immunities” was to be given a narrow
construction. In particular, the "privileges and immmnities™
under the Constitation would refer only to those rights which
were not felt to exist as a process of natural right, but which
wexe created solely by the Constitution. These might refer to
rights such as voting in federal elections and of interstate travel,
which would clearly not exist except by virtue of the existence
of a federal govemment and which could not be said to be
"pataral rights". * This paradoxically meant that the rights
which most persons would accept as the most important —
those flowing frorm concepts of natural justice — were devalued
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at the expense of more technical rights. Thus when individuals
were charged with having deprived black citizens of their right
to freedom of assembly and to keep and bear ammns, by violently
breaking up a peaceable asseonbly of black citizens, the
Supreme Court in United States v. Cruikshank “ held that 1o
indictment could be propetly brought since the right "of bearing
arms for a lawful purpose” is "not a right granted, by the
Constitution. Neither is it in any manner dependent upon that
instroment for its existence." Nor, in the view of the Court, was
the right to peacefully assernble 2 right protected by the
Fourteenth Amendment: "The right of the people peaceably to
assemble for lawful purposes existed long before the adoption
of the Copstitution: of the United States. Jn fact, it is and has
always been one of the attributes of citizenship under a free
government. . . Jt was not, therefore, a right granted to the
people by the Constitufion.” Thus the very importance of the
rights protected by the First and Sccond Amendment was used
asthe basis for the argument that they did not apply to the states
under the Fourteenth Amendment. In later opinions, chiefly
Presser v. Minois * and Miller v. Texas © the Supreme Court
adhered to the view. Cmikshark has clearlybeen superseded by
twentieth century opinions which hold that portions. of the Bill
of Rights — and in particular the right to assembly with which
Cruikshank dealt in addition to the Second Amendment — are
binding upon the state governments. Given the legislative
history ofthe Civil Rights Acts and the Fourteenth Amendment,
and the more expanded views of incorporation which have
become aceepted in owr own century, it is clear that the right to
kecp and bear arms was meant to be and should be protected
under the civil rights statutes and the Fourteenth Amendment
against infringement by officials acting under color of state law.

Within our own century, the only occagion upon which
the Second Amendment has reached the Supreme Court came
in United States v. Miller. ® There, a prosecution for carrying
a sawed off shotgun was dismissed before trial on Second
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Amendment grounds. In doing 30, the court took no evidence as
to the nature of the firearm or indeed any other factual matter.
The Supreme Court reversed on procedural grounds, holding
that the irial court could not take judicial notice of the
relationship between a firearm and the Second Amendment, bug
rust receive some manner of evidence. It did not fonmulate a
test por state precisely what relationship might be required. The
court's statement that the amendment was adopted "to assure the
contineation and remder possible the effectiveness of such
[militia) forces” and "roust be interpreted and applied with that
end in view", when combined with the court’s statement that all
constitutional sources "show plainly enough that the militia
comprised all males physically capable of acting in concert for
the commen defense.... these men were expected to appear
bearing arms supplied by themselves and of the kind in
commaon nge at the time,” ' suggests that at the very least
private ownership by a person capable of self defense and nsing
an ordinary privately owned firearma must be protected by the
Second Amendment. What the Court did not do in Miller is
even more striking: It did not snggest that the lower court take
evidence on whether Miller belonged to the National Guard or
a similar group. The hearing was to be con the nature of the
firearm, not on the natwre of its use; nor is thers a single
suggestion that National Guard statns is relevant to the case.

The Second Amendment right to keep and bear arms
therefore, is a right of the individual citizen to privately possess
and carry in 2 peaceful manner firearms and similar arms. Such
an "mdividual rights" interpretation is in full accord with the
history of the right to keep and bear arms, as previously
discussed. It 15 moreover In accord with. contemporaneous
statements and formulations of the right by such founders of
this nation as Thomas Jefferson and Samuel Adams, and
accurately reflects the majority of the propesals which led up to
the Bill of Rights itsclf. A number of state constitutions,
adopted prior to or contemporansously with the federal
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Constitotion end Bill of Rights, similarly provided for a right of
the people to keep and bear arms, Ifin fact this langnage creates
a right protecting the states only, there might be a reason for it
to be inserted in the federal Constitution but no reason for it to
beinserted in state constitutions. State bills of rights necessarily
protect only against action by the state, and by definition a state
cannot infringe its own rights; to attempt to protect a right
belonging to the state by inserting it in a imitation of the state's
own powers would create an absurdity. The fact that the
contemporaties of the framers did insert these words into
several state constitutions would indicate clearly that they
viewed the right as belonging to the individual citizen, thereby
making it a right which could be infinged either by state or
federal government and which must be protected against
infringement by both.

Finally, the individual rights interpretation gives full
meaning to the words chosen by the first Congress toreflect the
right to keep and bear arins. The framers of the Bill of Rights
consistently used the words "right of the people" 1o reflect
individual rights — as when these words were used to recognize
the "right of the people” to peaceably assemble, and the "rght
ofthe people" against unreasonable searches and scizures. They
distinguished between the rights of the people and of the state
in the Tenth Amendment. As discussed earlier, the "militia"
itself referred to a concept of a universally atmed people, not to
any specifically organized unit When the framers refemed to
the equivalent of our National Guard, they uniformly used the
term "select militia” and distinguished this from "militia".
Indeed, the debates over the Constitution constemtly referred to
the organized militia units as a threat to freedom comparable to
that of a standing atmy, and stressed that such organized units
did not censtituted, and indeed were philosophically opposed
to, the concept of a militia

That the National Guard is not the "Militia" referred to
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in the second amendment is even clearer today, Congress has
organized the National Guard umder ils power to "raise aod
support armies" and not its power to "Provide for the
organizing, arming and disciplining the Militia". ® This
Congress chose to do in the interests of organizing reserve
military umits which were not limited in deployment by the
strictures of our power over the constitutional militia, which can
be called forth only "to execute the laws of the Union, suppress
insurrections and repel invasions." The modern Natienal Guard
was specifically intended to avoid status as the constitutional
militia, a distinction recognized by 10 U.S.C. Sec. 311(a).

The conclusion is thus inescapable that the history,
concept, and wording of the second amendment to the
Constitution of the United States, as well as its interpretation by
everyinajor cormnentator and court in the firsthalf century after
ite ratification, indicgtes that what Iz profected is an individual
right of a private ¢itizen to own and carry firearms in a peaceful
manner. :
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APPENDIX
Case Law

The United States Supreme Court has only three times
commenied npon the meaning of the second amendment to our
constitution. The fitst comment, in Dred Scotf, indicated
strongly that the right to keep and bear arms was an individual
right; the Court noted that, were it to hold blacks to be entitled
to equality of citizenship, they would be entifled to keep and
carry arms wherever they went The second, in Miller, indicated
that a court cannot take judicial notice that a short-barrelled
shotgun is covered by the second amendment — but the Court
did pot indicate that National Guard status is i any way
required for protection by that amendment, and indeed defined
"militia" to include all citizens able to bear arms. The thixd, 2
footmote in Lewis v. Unijted States, indicated only that "these
legislative restrictions on the use of firearms” — a ban on
possession by felons — were permissable [sicl, But since felons
may constitutionally be deprived of many of the rights of
citizens, mcluding that of voting, this dicta reveals little. These
three comments constitute all significant explanations of the
scope of the second amendment advanced by onr Supreme
'Court, The case of Adam v. Williams bas been cited as contrary
to the principle that the second amendrment is an individual
right. In fact, that reading of the opinion comes only in Justice
Donglas's dissent from the majority ruling of the Court,

The appendix which follows represents a listing of
twenty-cne American decisions, spanning the period from 1822
to 1981, which have analyzed right to keep and bear apms
provisions in the light of statutes ranging from complete bans
on handgun sales to bans on carrying of weapons to regulation
of canying by permit systeres. Those decisions not only
explained the nature of such a right, but also stuck dewn
legislative restrictions as violative of it, are designated by
asterisks.
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20TH CENTURY CASES

1. State v. Blocker, 291 O, 255, — = — P. 2d — — -~
(1981). |
"The statue is writter as a total proscription ef the
mere possession of cettain weapons, and that mere
possession, insofar as a billy is concermed,. is
constitutionally protected.”

"In these circumstances, we conclude that it is proper
for us to consider defendant's "overbreadth' attack to
mean that the statute swept so broadly as to infringe
rights that it could not reach, which in the setting
means the right to possess amms guaranteed by sec
27"

2. State v, Kessler, 289 Or. 355, 614 P. 24 94, at 95, at 98
(1980). .

"™We are not unmindfal that there Is cument
controversy over the wisdom of a right to bear ars,
and that the original motivations for such a provision
might not seem compelling if debated as a new issue. .
Onxr task, however, in construing a constifutional
provision is to respect the principles given the status
of constifutional guarantees and limitations by the
drafters; it is not to abandon these principles when
this fits the needs of the moment."

"Therefors, the term "arms' as used by the drafters of
the constiutions probably was itended to include
those weapons used by settlers for both personal and
military defense, The texm 'arms’ was not limited to
firearms, but included several handcarried weapons
commonly used for defense, The term 'arms’ would
not have included cannon or other heavy erdnance not
kept by militiamen or private citizens.”
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3. Motley v. Kelloge, 409 N.E. 2¢ 1207, at 1210 (Ind. App.
1980) (mofion to transfer denied 1-27-1981).

"IN]otmaking applications available atthe chief's
office efféctively denfed members of the community
the opportunity to obtain 2 gun permit and bear atmg
for their seli-defense."

4. Schubert v, DeBard, 398 N.E. 2d 1339, at 1341 (Ind.
App. 1980) (motion to transfer denied 83-28-1980).
"We think it clear that oux constitution provides
our citizenry the right to bear arms for their self-
defense."

5. Taylor v. McNeal, 523 S.W. 2d 148, at 150 (Mo. App.
1975)
"The pistols in question ere not contraband * # *
Under Art. 1, sec 23, Mo. Const. 1945, V.AMS,
gvery citizen hags the right to keep and bear arms in
defense of his home, person, and property, with the
limitation that this section shall not justify the
wearing of concealed anms."

6. City of Lakewood v. Pillow, 180 Colo. 20, 501 P. 2d 744,
at 745 (en banc 1972),

"As an cxample, we note that this ordinance
would prohibit gunsriths, pawnbrokers and sporting
goods stores from carrving on a substantial part of
their business, Also, the ordinance appears to prohibit
individuals from transporting grms to and from such,
places of business. Furthermore, it makes it unlawful
for a person to possess a firearm in a vehicle or in a
place of business for the purpose of self-defense.
Several of these activitics are constitutionally
protected. Colo. Const. art. IT, sec 13."

7. City of Las Vegas v. Moberg, 32 N.M, 626, 485 P. 24
737, at 738 (N.M. App. 1971).
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"1t is our opinmion that an ordinance may not deny
the people the constitutionally guaranteed right to
bear armms, and to that extent the ordinance under
consideration is void." '

8. Dtate v. Nickerson, 126 M. 157, 247 P. 2d 188, at 192
(1952). '

"The law of this jurisdiction accords to the
defendant the right 1o keep and bear arms and to use
same in defense of his own home, his person and
propezty.”

9. People v, Liss, 406 M. 419, 94 N.E. 2d 320, at 323
(1950). .

"The second amendment to the constitution of the

United States provides the right of the people to keep

and bear amms shall not be infringed. This of conrse

does not prevent the enactment of a law against

carrying concealed wezpons, but it does indicate it

sbould be kept in mind, in the construction of a statue

of such character, that it is aimed at persons of

¢riminal instincts, and for the prevention of crime,

and not against use in the protection of person or
property.”

10. People v. Nakamuga, 99 Colo, 262, a1 264, 62 P. 2d 246
(en banc 1936).

"It is equally clear that the act wholly disarms
aliens for all puxposes. The state . . . canmot disarm
aty class of persons or deprive them of the right
gnaranteed under section 13, article II of the
Constitution, to bear artns in defense of home, person
and property. The guaranty thus extended is
meaningless if any person is denied the right to
possess arms for such protection."

11. Glasscock v. Citv of Chattanooga, 157 Tenn. 518, at




Pet. App. 137

520,11 S.W. 2d 678 (1928).

"There is no quelification of the prohibition
against the carrying of 2 pisto] in the city ordinance
before ns but it is made unlawful te carry on or about
the person any pistol,’ that is, any sort of pistel in any
sort of marmer: *** {Wle mmst accordingly bold the
provision of this ordinance ag to the carrying of a
pistol irvalid."

12. Peoplev. Zerillg, 219 Mich. 635, 189 N.W. 927, at 928
{1922 _

"The provision in the Constitution granting the -
right to'all persens to bear arms is a Hmitation upon
the right of the Legislature to enact any law to the
contrary. The exercise of a right gnarmteed by the

Constitirtion cannot be made subject to the will of the
gheriff "

I3, State v. Kemer, 181 N.C. 574, 107 8.E. 212, at 224
(1921).

“We are of the opinion, however, that "pistol' ex vi
termini is properly included within the word 'amms,’
and that the right to bear such arms cannot be
infringed. The historical use of pistols as ‘arms' of
offense and defense is beyond controversy."

"The maintenance of the right to bear arms is a most
cssential one to every free people and should not te
whittled down by techmical constractions."

14. State v. Rosenthal, 75 VT, 295, 55 A. 610, at 611
(1503).

"The peaple of the state have a right to bear arms
for the defense of themselves and the state. *** The
result is that Ordinance MNo. 10, so far as it relates to
the carrying of a pistol, 1s inconsistent with and
repugnant to the Constitution and the laws of the
state, and it is therefore to that extent, void.”
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15. In ie Brickey, 8 Ida_ 597, at 598-99, 70 p. 609 (1502).

"The second amendment to the federal
constitution is in the following language: "A
well-regulated militia, belng necessary to the security
of afree state, the right of the people to keep and bear
arms, shall not be infringed.' The langrage of section
11, article X of the constitution of Tdaho, is as follows:
'The people have the right to bear arms for their
security and defense, but the Jegislature shall raguzlate
the exercise of this right by law.' Under these
constitutional provisions, the legislature has ne power
to prohibit a citizen from bearing armas in any portion
of the state of Idaho, whether within oz without the
corporate Lmits of cities, towns, and villages.”

1I5TH CENTURY CASES

16. Wilson v. State, 33 Ark. 557, at 560, 34 Am. Rep. 52,
at 54 (1878), -

"Tf cowardly and disheonorable men sometimes
shoot unarmed men with army pistels or guns, the
evil must be prevented by the penitentiary and
gallows, and not by a gemeral deprivation of .
constitutional privilege.”

17. Jennings v. State, 5 Tex. Crim. App. 298, at 300-01

(1878).

"Webelieve that portion of the act which provides
that, in case of conviction, the defendant shall forfeit
to the county the weapon of wezpons so found on or
about his person is not within the scope of legislative
authority. * * * One of his most sacred rights is that
of having arms for his own defence and that of the
State. This right is one of the surest safeguards of
liberty and self-preservation.”
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18. Andrews v. State, 50 Teon. 165, 8 Am. Rep. §, at 17
(1871).

"The passage from Story shows clearly that this
right was intended, as we have maintained in this
opinion, and was guaranteed to and to be exercised
and enjoyed by the citizen as such, and not by him as
a scldier, or in defense solely of his political rights."

1%, Nonp v. State, 1 Ga. (1 Kel.) 243, at 251 (1846).

"The right of the people to bear arms shall not be
infringed." The right of the whole people, old and
voung, men, wermnen and boys, and notmilitia only, to
keep and bear arms of every description, and not such,
merely as are used by the militia, shall not be
infringed, curtailed, orbroken in upon, in the smallest
degree; and all this for the important end to be

- attained: the rearing up and quaiifying a well-
regulated militia, so vitally necessary to the security -
of'a free State," '

20. Sirapson v, State, 13 Tenn. 356, at 359-60 {1833).

"But suppose it to be assumed on any ground, that
our ancestors adopted and brought over with them
this English statute, [the statite of Northampton,] or
portion of the common law, cur constitution has
comnpletely abrogated it; It says, ‘that the freemen of
this State have a right to keep and bear arms for, their
coromon defemce.” Article II, sec. 26, * * * By this
clause of the constitntion, an express power is given
and secured to all the free citizens of the'State to keep
and bear arms for their defence, without any
qualification whatever as to their kind or nature; and
it i3 conceived, that it would be going much too far,
to impair by constuctiom or abridgement a
constitutional privilege, whichis so declared; neither,
after so solemn an instrument hath said the people
T4y caIry arms, can we be permitted to impute to the
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acts thus leensed, such a necessarily copsequent
opefation as terror to the people to be incurred
therchy; we must attribute to the framers of it, the
absence of such z view."

21. Bliss v. Commonwealth, 12 Ky. (2 Litt.) 90, at 92, and
93, 13 Am. Dec. 251 (1822).
"For, in. principle, there is no difference between
a law prohibiting the wearing concealed arms, and a
law forbidding the wearing such as are exposed; and
if the former be unconstitutional, the latter st be so
Tikgwise."

"But it should not be forgotten, that it is not only
part of the right that is secured by the constitution; it
is the right entire and complete, as it existed at the
adoption of the constitution; and if any pertion of that
right be impaired, immaterizl how small the part may
be, and immaterial the arder of time at which it be
done, it is equally forbidden by the constitution.”

The following represents -a list of twelve scholarly
articles which have dealt with the subject of the right to keep
and bear arms as teflected in the second amendment to the
Constitution of the United States. The scholars who have
undertaken this research range from professors of law, history
and philosophy to a United States Senator, All have concluded
that the second araendment is an individual right protecting
Americen citizens in their peaceful use of firearms.
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ENFORCEMENT OF FEDERAL FIREARMS
LAWS FROM THE
PERSPECTIVE OF THE SECOND AMENDMENT

Federal involvement in firearms possession and transfer
was not significant prior to 1934, when the National Firsarms
Act was adopted The National Firearrns Act as adopted
covered only fully automatic weapons {machine guns and
submachine guns) and rifles and shotguns whose barrel length
or overall length fell below certain limits. Since the Act was
adopted under therevenme power, sale ofthese ﬁre:arms wasnot
mads subject to a ban or permit system. Instead, sach transfer
was made subject 1o a $200 excise tax, whick must be paid
prior to transfer; the identiffcation of the parties to the transfer
indirectly accomplished a registration purpose.

The 1934 Actwas followed by the Federal Fireartns Act
of 1938, which placed some limitations upon sale of ordinary
fireartas. Persons engaged in the business of selling those
fivearms in interstate commerce were required to obtain a
Federa] Firearms License, at an anrmal cost of §1, and to
maintain records of the name and address of persons to whorn
they sold firearms. Sales to persons convicted of violent
felonies were prohibited, as were interstate shipments to
persons who lacked the permits required by the law of their
state.

Thirty years after adoption of the Federal Firearms Act,
the Gun Control Act of 1968 worked a major revision of federal
law. The Gun Control Act was actually a cornposite of two
statutes. The first of these, adopted as portions of the Omnibus
Crime and Safe Streets Act, imposed limitaticns upon imported
firearms, expanded the requirement of dealer licensing to cover
- anyone "engaged in the business of dealing" in firearms,
whether in interstate or local commerce, and expanded the
recordkeeping obligations for dealers. It also imaposed a vaziety
of direct limitations upon sales of handguns. No transfers were
to be permitted between residents of different states (unless the
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recipient was a federally licensed dealer), even where the
transfer was by gift rather than sale and even where the
recipient was subjeet 1o no state law which could have been
evaded. The category of persons to whom dealers could not seil
was expanded to cover persons convicted of any felony {other
than certain business-rclated felonfes such as antitrust
viclations), persons subject to 2 mental commitment order or
finding of mental incompetence, persons who were users of
marijuana and other drugs, and a number of other categories.
Another title ofthe Act defined persoms who were banned from
possessing firearnms. Paradexically, these classes were not
identical with the list of classes prohibited from purchasmg or
receiving firearms.

The Ommnibus Crime and Safe Streets Actwas passed on
June 5, 1968, and set to take effect in December of that YT
Barel}r two weeks after its passage, Senator Robert F. Kemedy
was assassinated while campaigning for the presidency. Less
that 2 week afier bis death, the second bill which would form
part of the Gun Control Act of 1968 was infroduced in the
House. It was reporied out of Judiciary tem days later, out of
Rules Committee two weeks after that, and was on the floor
barely 2 month after its introduction. the second bill worked a
variety of changes upon the original Gun Control Act. Most
significantly, it extended to rifles and shotguns the controls
which had been imposed solely on handguns, extended the class
of'persons prohibited from possessing firearms to inelude those
who were users of marijrana and certain other drugs, expanded
judicial review of dealer license revocations by mandating a de
novo hearing once an appeal was taken, and permitted interstate
sales of rifles and shotgung only where the parties resided in
contiguous states, both of which had enacted legislation
permitting such sales. Similar legislation was passed by the
Senate and a conference of the Houses produced a bill which
was esseptially a medification of the House statute, This
became law before the Omnibus Crime Control and Safe Streets
Act, and was therefore set for the same effective date.
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Enforcement of the 1968 Act was delegated to the
Departoment of the Treasury, which had been responsible for
enforcing the earlier gun legislatior. This responsibility was in
turn given to the Aleohol and Tobacco Tax Division of the
Tnternal Revenue Service. This division had traditionally
devoted itself to the pursuit of illegal producers of alcohol; at
the time of enactment of the Gur Control Act, only 8.3 percent
of its amests were for firearms viclations. Following enactment
of the Gun Control Act the Alcohol and Tobacco Tax Division
was retitled the Alcohol, Tobacco and Firearms Division of the
IRS. By July, 1972 it had nearly doubled in size and became 2
complete Treasury burcan under the name of Bureau of
Alcohol, Tobacco and Fireanms.

The mid-1970' saw rapid increases in sugar prices, and
thege in twrn drove the bulk of the "moonshiners” out of
business, Qver 15,000 illegal distilleries had been raided in
1556; but by 1976 tiis had fllexs to a mers 609 The BATE thus
began to devote the bulk of its effarts to the area of firearms Jaw
enforcement.

Complaint regarding the techniques used by the Bureau
in an effort to generate firearms cases led to hearings before the
Subcommittee on  Treasury, Post Office, and General
Appropriations of the Senate Appropriations Committee in July
1979 and April 1980, and before the Subcommittee on the
Constitution of the Senate Judiciary Committee in October
1980. At these hearings evidence was received from various
citizens who had been charged by BATF, from experts who had
studied the BATF, and from officials of the Bureau itself.

Based upon these hearings, it is apparent that
enforcement tactics made possible by current federal firearms
laws are constitutionally, legally, and practically reprehensible.
Although Congress adopted the Gun Control Act with the
primary object of limiting access of felons and high-risk groups
to firearms, the overbreadth of the law bas led to neglect of
precisely this area of enforcement For example the
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Subcommittee on the Constilution received correspondence
from two members of the Nlinois Judiciary, dated in 1980,
indicating that they had been totally unable to persnade BATF
to accept cases against felons who were in possession of
firearms including sawed-off shotguns. The Bureau's own
figures demonstrate that in recent years the percentage of its
arrests devoted to felons in possession and persons knowingly
selling to them have dropped from 14 percent down to 10
percent of their firearms cases. To be sure, gemuine criminals
are sometimes prosecuted under other sections of the law. Yet,
subsequent to these hearings, BATE stated that 55 percent ofits
gun law prosecutions overall involve persons with no record of
a felony convictior, and a third involve citizens with no prior
police contact at all.

The Subcomnmittee received evidence thai the BATE has
primarily devoted its fircarms enforcement efforts to the
apprehension, upon technical majum prohiviftun charges, of
individuals who lack all criminal intent and knowledge. Agents
apxicus to generate an impressive arrest and gun confiscation
quota have repeatedly enticed gun collectors into makipg a
small pumber of sales — often as few as four — from their
personal collections, Although each ofthe sales was completely
legal under state and federal law, the agents then charged the
collector with having "engaged in the business" of dealing in
guns witheut the required license, Since existing law permits a
felony conviction upon these charges even where the individual
has no criminal knowledge or intent numercus collectors have
been ruined by 2 felony record carrying a potential sentence of
five years in federal prison. Even in cases where the collectors
secured acquittal, or grand juries failed to indict, or prosecutors
refused to file criminal charges, agents of the Bureau have
generally confiscated the entire collection of the potential
defendant npon the ground that he intended to use it in that
violation of the law. In several cases, the agents have refused to
return the collection even after acquittal by jury.

The defendant, under cxisting law is not entitled to an
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award of attorney's fees, therefore, shonld he secure return of
bis collection, an individual who has already spent thousands of
dollars- establishing his inmocence of the criminal charges is
required to spend thousands more to civilly prove his innocence
of the same acts, without hope of securing any redress. This of
course, has given the enforcing agency snormous bargaining
power in refusing to return confiscated firearms. Evidence
received by the Subcormmittee related the confiscation of a
shotzun valied at $7,000. Even the Burean's own valuations
indicate that the value of firsartas confiscated by their agents is
over twice the value which the Bureau has claimed is typical of
"street guns" used in crime. Inrecent months, the average value
has increased rather than decreased, indicating that the reforms
anmoumced by the Bureau have not in fact redirected their agents
away from collector's items and toward guns nsed in crime.

The Subcommittes on the Constittion has also obtained
evidence of a variety of othermisdirected conduct by agents and
supervisors of the Bureau. In several cases, the Bureau has
sought conviction for supposed technical violations based upon
policies and interpretations of law which the Burean had not
published in the Federal Register, as required by 3 U.S8.C. Sec
552. For instance, beginming in 1975, Bureau officlals
apparently reached a judgment that a dealer who sells to a
legitimate purchaser may nonetheless be subject to prosecution
or license revocation if he knows that that individual intends to
trapsfer the firearm to a nonresident or other unqualified
purchaser. This position was never published in the Federal
Register and is indeed contrary to indications which Bureau
officials had given Congress, that such sales were not in
violation of existing law. Moreover, BATF had mformed
dealers that an adult purchaser could legally buy for 2 minor,
barred by his age from purchasing a gun on his own. BATF
made no effort to suggest that this was applicable only where
the barrier was one of age. Rather than informing the dealers of
this distinction, Burean agents set out to produce mass arrests
upon these "straw man" sale charges, sending out undercover
agents to entice dealers into transfers of this type. The first
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major use of these charges, in South Carolina iIn 1975, Ied to 37
dealers being driven from business, many convicted on felony
charges, When one of the judges informed Burean officials that
he felt dealers had not been fairly treated and given information
of the pelicies they were expected to follow, and refused to
permit further prosecutions untl they were nformed, Bureau
officials were carefill to inform only the dealers in that one state
and, even then complained in internal memoranda that this was
interfermg with the creation of the cases, When BATF was later
requested to place a warning to dealers on the front of the Form
4473, which each dealer executes when a sale is made, it
instead chose to place the warning in fine print upon the back
of the form, thus farther concealing it from the dealer's sight.

The Constitution Subcommittes also received evidence
that the Bureau has formmlated a requirement, of which dealers
were notinformed that requires a dealerio keep official records
ofsales even from his private collection. BATF has gone farther
than merely failing to publish this requirement. At one point,
even as it was prosecuting a dealer on the charge (admitting that
he had no criminal intent), the Director of the Bureau wrote
Senator 8. L Hayakawa to indicate that there was no such legal
requirement and it was completely lawful for a dealer to sell
from his coHection without recording it Since that date, the
Director of the Bureau has stated that that is not the Burean's
position and that such sales are completely illegal; after making
that statement, however, he was quoted in an interview for a
magazine read primarily by licensed firearms dealers as stating
that such sales were in fact legal and permitted by the Bureau.
In these and similar areas, the Bureau has violated not only the
dictates of conumon sense, but of 5 U.8.C. Sec 552, which was
intended to preveat "secret lawmaking”" by administrative
bodies.

These practices, amply documented in hearings before
this Subcommittes, leave lHitfle doubt that the Bureau has
disregarded rights guaramteed by the constitution and laws of
the Thnited States.
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It has trampled upon the second amendment by chilling
excrcise of the right to keep and bear amms by law-abiding
cifizens.

It has offended the fourth amendment by unreasonably
searching and seizing privatn_a property.

It has ignored the Fifth Amendment by taking private
property without just corapensation and by entrapping honest
citizens without regard for their right to due process of law.

The rebuttal presented 10 the Snbmnnittae by the
Burean was utterly waconvincing. Richard Davis, speaking on
behalf of the Treasury Department, asserted vaguely that the
Bureau's priorities were aimed at prosecuting willfizl violators,
particularly felons illegally in possession, and at confiscating
only guns actially ikely to be used in crime. He also asserted
that the Bureau has recently made great strides toward
achieving these priorities. No documentation was offered for
citber of these assertions. In hearings before BATF'S
Appropriations Subcommmittee, however, expert evidence was
subruitted establishing that approximartely 75 percent of BATF
gun prosecutions were aimed at ordinary citizens who had
neither criminal intemt nor koowledge, but were enticed by
agents into unknowing technical violations. (Inone case, in fact,
the individual was being prosecuted for an act which the
Bureau's acting director had stated was perfectly lawful.) In
those hearings, moreover, BATF conceded that in fact (1) only
9.3 percent of their firearm arrests were brought on felons in
illicit possession charges; (2) the average value of guns seized
was $116, whereas BATF had claimed that "crite guns" were
priced at less than half that figure; (3) in the months following
the announcement of their new "priorities”, the percentage of
gun prosecutions aimed at felons had in fact fallen by a third,
and the value of confiscated guns had risen. All this indicates
that the Burean's vague claims, both of focus upon gun-using
criminals and of recent reforms, are empty words.



Pet. App. 149

In light of this evidence, refonm of federal fireann laws
i3 necessary o protect the most vital rights of American
citizens. Such legislation is ernbodied in 8. 1030. That
legislation would require proef of a willful viclation as an
element of a federal gun prosecution, forcing enforcing agencies
to ignore the casier technical cases and aim solely at the
intentional breaches. It would restrict confiscation of firearms
to those actually vsed in an offense, and require their retum
should the owner be acquitted of the charges. By providing for
award of attorney's fees in confiscation cases, or in other cases
if the judge finds charges were brought without just basis or
from improper motives, this proposal would be largely
self-enforcing. 5. 1030 would enhance vital protection of
constitutional and crvil liberties of those Arericans who choose
to exercise their Second Amendment right to keep and bear
arms.

[Other sections omitted.]
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