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SUPERIOR COURT OF THE STATRE OF CALTFORNIA

FOR THE COUNTY OF LOS ANGELES

PEOPLE OF THE STATE OF CALIFORNIA, CASE NO. PAQ044054

)
)
)
PEOPLE, )
) PEOPLE’S OPPOSITION TO
v, ) DEFENSE’S 995 AND NON-
) STATUTORY MOTIONS.
SHAM RANDHU KAPIL, )
)
) DATE: FEHRUARY 19, 2004
DEFENDANT . ) TIME: R:310 AM
) DEPT: E
II
SIATEMENT OF WACITY

Police arrested a suspest for possessing machine gun parxts.
That puspect told the police he had obgaerved a burglary whioh had
occurred in the Conex containers at the Hercules Warehouse aon Mason
gtrapt in Northridge the week priovr. He alec teld the police he
had overheard that the contants of the contalnars innluded machine
guns, landmlnes, C-4 axploeivas, grenade launchexs and other types
of weapone. [PHT, V2, P7L26-28 to PBL1l-8]

The police ccntacted one of the lepsees of the atorage

containare, the defendsnt’s father, Yayg Kapil. [Vv2, P8L17-28 to

b}
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1] POL1-3] Detecnive Yadon explained to Yag Kapil that LAPD had
2} recovered property which may have been taken from the burglary of
3| Conax containers at the Mapon B8treet addresa, Yag Kapil offered to
4§ maet detectives at the storage location. [Vv2, PSL24~28 to PIOL1 -
51 20)

6 Whila at the location, Yag Kapil told the officera, "I have
71 the keys and I‘m here to--1 bagically look over these containers
8] for my son." ([V3, P25L8~9] Yay Kapil used keyr in his poessesrion
3| to unlock and open an outer perimeter gate. Vi, P1iL2-3)
10] Detective Yadon reguestad permission from Yag Kapil to enter and
11 examine'the containers in an attempt to detrermine if che ltems
12} inside were similar to those possessed by the suspact, vz,
13| P12L16-27) Yag Kapil then unlocked waltiple locks on and around
14| the containers with approximately 15 additional keye he posecessed.

15{ He then gave Detective Yadon permission to enter and searca the

16) ¢ontainers. vag Kapil opened a container and Detective Yadon

171 looked inaside. Subsequently, Yag Kapil signed a Bearch Congent

18 Form for the seaxrch of the gtorage containaras. [V2,Pl7L8-38 to

190 P1SL1-3 and P19L28 and P21L17-28 to P22L1-12]

20 Detective Yadon searched the storags containers and found

21l items mimilar to those found on the aformmentiouned suspect,

22| Additionally, Yadon found‘nuﬁernun illagally possessed weapons.

23| Specifically, Yadon observed thousands of asgault weapon and
23 machine gun component parte including high capacicy wagazines. He
25! also found & gxenade launcher. After locating the grenade
26} launchexr, Detective Yadon advised Yag Kapil that the mearch would
27f take a long time and that Yadon had found an item that "ghouldn’

2
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1| be in there'. Yay Kapi)'s responded by telling the police thrat
2| they could lock up the tontainere when they leave and give him the
31 keys later. ([V2, Ps1L13-28 to P62L1-3] Yag Kapil then left. [va,
4| P6aL4-5] Yag Rapil testified that his actions with the police that
8| night. wers voluntary. {v2,P100n3.8) Purther, he stated Lthe
6| officare were very nice to him thart night, atating, " (n) obody
7| baether [mic] me". [v2, PL02L16-28)
8 Cn Maxrch 22, 2003, the poliece checked recoxde kept, by tha
9| California Department of Juatice Firearms Division. The defendant
104 did not possess the license required to possess or sell high
1l( capacity magazines, [v4, PS7L13+17)
12 The police then applied for a search warrant to search the
13| fouy Conex containera at the Hercules gtorage fecility located at
14| 5825 Mason Ave. and tha private residence located at 17441
15| Devonshire 5t, Judge Sandvig eigned the warrarnt which was executed
16| shortly thereaftex. The conex containere contained hundreds of
17| machine gun component parts for illegal weapons, three dozen
18| grenade launchers, various unragistered assault weapons, component
19| parte to construct assault weapons, snd thousands of high capacity
20| magazines, The search at 17441 Devonshire St. revealed additional
21] machine gun component parts, asgault weapon component parta,
22| asmault weapone and thousands of high capacity magazines., There
23§ were nine to sighteen thousand high wapacity magazines located in
24} both locatione. [vé¢, PLEL13-Z24]., A shiruken was Rleo locatad.
25| [V4, F18L25 thrpugh P20L11)
ri Defendant admitted the items located at both locations were
27| for hig retirement and that the intended to sall cthem. [V3, P78L2-
28
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1| 20 and P8OL13-14] When the pollce told him they had found assault
4| weapons, machine gun convers:icn kits, high capacity magaezinae, and
3| grenade launchera the defendant began to ery, {(V3, PEOL15-21)
4 Datective Yadon testified, in his opinion, the items (except for
5| the shiruken) were possemsed for sales baped upon the volume, the
6| prices depicted, the defendant’'s statement(s;, and the apparent
74 inventory and valuation sheoets located with the high capacity
8 mugezines. [V4, P20L15 through P21L8]

9 II.

10 ARGUNENT

11 A.

12 IAG KARLL HAD ROTH ACTUAL_ AND APPARENE

AUTHORITY TO GIVE THE POLICE CONFENT TQ

13 EXARCH THE FOUR CONEX CONTAINERS ON MASOM ST,

14 Yag kapi’ had both actual and apparent authority to glve tha

15] police consent to gearch the Conex containers. Prior to the police

16| entry, the police knew that Yag Kapil was & lessee of ths storaga

17| space where the conex containers were located., Yag Kapil algo told
18| the police he was the cdefendant’'s father. He showed the police
19| keye bhe pomesessed on his person that opaned the 1ocks.
20| Addieionally, he told the police the defendant had entrusted keys
21| to thea containers to him for emerdency purposes. Further, Yag
22| Kapil told the police that, after an attempted burglary, he helped

23§ the defendant reinforce those locks and had healped with welding.

24 || Moreover, Yag Kapil had allowed the defendapnt to placa additional

25| storage containers on hie property.

26 Yag Kapil had actual authority to consent t¢ the =earch, Not

27| only did he have the keys. but he was entrusted with them by ths

28
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1| defendant for emergency purposes (which must, necessarily, include
2] a burglary investigation which WAS being conducted). He also had
3§ cara, custody, and control over more of the defendant’s storage
4| containereg on hig own property. Therefore, Yag Kapil had actual
5| authority to congent to the initial warrantless search of the Conex
6 containara at the Masor Straeet addrass.

7 similarly, Yag Kapil had apparent autherity to congent te the
8| search. Under Jllingis v, Rodriguez (1990 49%7 U.S. 177, 179;
20 Perople v. Hill (1978) A9 Cal.2d 550, 554-55%5), if police off.i.éers
10| reasonably and in good failth believe that a third party has
11| authority to occnasent to a Bsearch and seizure, B8uch sgsarch and

12§ seizure is remsonable and lawful even 1f that party does not hava

13} actual authoxity.

14 Here, Yay Kapil had apparent authority because he had the

15| keys, represented himgelf to be the defendant's father, and waa

16| aware of prior burglaries. Yag Kapil was ocbviously intereasted in
17| helping the police prevent his son from losing any additional
16| property. The police were reasonable in believing that Yag Kapil

19 had a sufficient nexus to the defendant and the subject property

20| based upon the above factors. Therefore, the police had a lawful

21| basis to conclude Yayg Kapil had at least apparent authority to

22 consant to tlie seazch,

23 3.

24

25

2 The defense’m argument that the police engaged in a ruse

20
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1| making Yug Kapil's consent involuntary is unpersuasive. In Peopla
2 Y. Avalom (1996) 47 Cal.App.4th 1569, the police detained tha
3] defendant while he was driving his truck., <They did this on the
4| basis of a credible informant’s information that the defendant wasa
5| using the truck ro distribute methamphetamine. AZter the stop, the
) police told the defendant "he had been stopped as part of a
71 burglary investigation and the poice wanted pearmisaion to search
Rl vha truck for stolen property '‘in addition to Bome other
9| ¢entraband‘". The defendant then raviewed and esigned a congent to

10| pearch form.

1l The Court held the congent g.ven by the defendant was

12| voluntarily made despite the “rusme” abour the burglary

13| invemrigartion. The Court reasoned that the police

14 actually offered a dual purpose for mearching defendant's
truck. They sald they wanted to look for steolen gropar:y,

15 which was =learly not the case. But they also disclosed
they were looking for ‘other contraband,‘ which was

15 entirely accurate and reasonably alerted defendant the
object of the searoh would include naxcotics. The offi-

17 cers were also careful to ensure defencdant’s conpent was
voluntary,

14 . . . . .
Defendant was also given a...consent-to-saarch form,

15 which he read and sizned. He was not under arrest,
physically reatrained, or threatened in any menner.

20

Id, at 3578. The Court went on to reason that the police thexe
21 :
properly identified themaelvea and merely made a

22
partial misrepresentation concerning the objact of

a3 the paarch, The misrepresentation did not disguige
either the fact the police wunted to search the trupk

24 or the mcope of the proposed search. Whether the police
ware lcoking for stolen property or nacotice, they

25 certainly would have digcovered the five-pound package
of methamphetamine behind the driver'e esat in the truck.

26 Thus, in view of the totality of the circumstances, 1t
cannot be said the police materially misled defendant as

27 to the privacy rights he was surrendering. Nor can it be

28
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sald the cougent was involuntary.
14,3 1579,

The factn of the inscant caese are extremely similar.

Hare, the police WERE investigating a burglary and DID want to know
whether the recovered items came from the Mason Street conex
containers. There was nothing about that information relayad to
Yag Rapil that was in any way false, The fact that they also
wanted to investigate ANY ILLEGALITY ASEOCIATED WITH THOSE ARMB did
NOT changs "the scope of the proposed scarch". AB in Avalog, the
pubjective iIntent cf che cfficers doing the asmarch In no way
sffected the privacy righc relinquished by Yag Kapil,

In summary, the officers here did not lie to Yag Kapil as the
officer(s) did to che defendant in Avalgs, they were just
incomplete in what they chose to revaal. The disclosure they did
make wag honest and less of A “ruse’ than that in AVALOH .
Intereatingly, the officers here, &8 in AyalQe, obtained writtan
consent without any coercion. The congsent given by Yag Kapil
wag/is unambiguously valid.

C.

1P THN INITIAL SEARCH OF THE STORAGE
QONTAINKRA_WAS LEGAL, THE DEYENDANT’S
MOTIGN 1O QUASH 2§ NOOT

Pefunse’'s motion to guash is based upon the premise that the

initial mearch of the Conex containers at the Mason St. address wag
illegal. It has been argued in the defense mution, that if such a
pearch were illegal, the subsequent ssarches based upon the warrant
secured by this illegally obtained intormation would be illegal

under Pegple v, Machupa (1994) 7 Cal.4th €14. The Psople agrea,
7
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that Jf che woriglnal search of the Conex containers was unlawful,

then the gubaeguent warranted search of the mame location and the

| othexe (based upon the fruite of what wae tfound inside the Conex

contaliners) would gimilaxly be unlawiul., However, if the original
warrantless search of the Conex containers was lawful, there is no
basie under Maghuga or otherwise to quash any of the subsequent
warrants.

Further, the motion to quash is unpersuasive becavse the
initial B8search baged upon congsent ylelded an illegal granade
launcher. The mention in the affidavit of this illegally possessed
devioce supplied LAWFULLY DISCOVERED PROBABLE CAUBE. The defensa
argument regarding the lack oI Khan’s versacity 18 thus irrslevant
as that information wae not necessary Ifor the lssusnce of the
warrant. Khan‘'es statements were then irrelevant, the grenade
launcher wag doing all of the talking.

(Lastly, Xhan's statements against penal intereet and
corroborating possession of wmachine gun parts supplied his

cradibility, L{f required.)

D.
ABGUMINQ. THR INITIAL BEARCH WAS VALID, DEFENSE'H QNLX
RECOURSE 18 A MOTION TO TRAVERSE, THE BURDEN OF WKICH

According to People v. Wilson (1986) 182 Cal.App.3d 742, the
preliminary showing required for the defense to obtain a Exapke
hearing is extremely high. There the courr stated

(v)he Franks court spacifically dealt with the question

whether a defendant is entitled to an evidentiary hearing

to prove affirmative misstatemente in the warrant affidavit,

The court held a defendant must (1) offer specific proof

that the affiant made statements which were deliberately

8
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false or in reckless disregaxrd of the truth and (J) show
that the affidavit is insafficient to justify a finding of
probable cause without the allegedly false gtatements.

The court explainmd: "To mandate an evidentiary hearing,
the challenger’s attack must be eupported by more than a
mere desire to cross-examine, There muat ba allagationa of
deliberata faleahood or of rackless disregard for the truth,
and those allegations must be accompanied by an offer of
proof. They should point out spacifically the pertion of
the waxrant affidavit that is claimed to be false; and they
should be accompanied by a statement of supporting reasons.
Affidavits of sworn or otherwise xrealiable btatements of
vitnesses ahould be furnished, or their absence satisfactor-
i1y explainad. Rllegacions of nagligence cr innocent mistakes
are insufficient. The deliberate falsity or reckless
disregard whose impeachment is permitted today is only that
of the affiant, not of any non-governmental informant.

X P 1"

thRt is tha subisat of

disregard i3 set to one aide, there r tant
iAo the warrant affidavit to gsupnovt 2 findina of probable
gauge, no hesring is reguired.

1d. at 747, (Emphasig added.)

Here, the defense has failed to meet its burden. 1In their
first warrant affidavit, the police clearly axplained the extert to
which they verified that the defendant did not have & licenae to
posgeas the weaponry. The police did their job» and there weye no
intentional or reckless statementsg regarding any aapact of the
grenade ]launcher.

If nothing elme, the police then knew the defendant possessed
a grenade launcher unlawfully. Thus, at a minimum, the police
cloarly provided the magiatrate with probable caumse to support the
issuance of a search warrant. (The second warrant was bagaed upon
the first and weuld be similarly juastified.) Thums, under the
Franks taHL; aven if cdefense claima sre correczt and the affidavit

is edited accoxdingly, there would stil)l be lawfully obtained

probable caume remaining to iasue all warranta.
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Spacifically, the police's frllure to mention whethaf Farooqg
Khan wWBEB A& narcorioc uaer had no bearing on the above and,
therefore, even 1if included in the warrant could have bad NC
effect. Additionally, assuming the machine gun parts possassed by
Faroog Khan wevra legal to pogsese, Khan obviouely was not
possaasirg them £or wmwotion picture prop purposes. Their
posaeggion, even if legal, was still inherently suspicious and
admittedly kept without right: Lhe properny was 10t Khan's and aad
hesr stolen. Thus, the parts had avidentiary valua and helped
aupply probabie cauge to saearch even if ;egal for the true owner o
poeg@se. Alew, it was likely that the ILLEGAL parta could have
been inside thes Mawon Street Conex containers. Further, weaponry
of thie typa is not imnediately recognizable as legal even if it
19, The police must inveatigate items such as these.

Once again, s&ince the affidavi: was based upon the grenade
launcher, the addition of Khan’'s background and the excision of
Khan's machine gun parts would not have invalidated the subsequent
WArrants.

Lag=ly, the defenge argument that the nigh capacity magazines
ware lawfully possessed, even 1iI coxrrect, could not have been
quickly dispelied or confirmed by the pollce in light of tke
inatant olrocumgatanses, Therefore, the police did NOT
migcharacterize theilr illegal gctatus in the warrant affidavie.
aAgain, even if they did, the grenade launcher egtabliahed propable
caumse for the warrants sepavate and apart from the magazines.

Thus, even if the defense were correct in any or all of lta
ulalms, the traversal attempt mnust necessarily be unsuccegsiul

10
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because of the remaining, unagsgallable, probable causs,

LHERK WAS BUF)
TAE DEEXENDANT UNLAWE

The transcript clearly shows the defendant stated he planned

to sell the irem3 for his retirement. Additicnally, there was
evidence of price tagging, etc. Further, there ware numeroua

assault weapons, none of which were registered to the dafendant.

F.

EﬂEEB“HAﬂWBHTFIQIINT.EYIDEHEE_ZEEEEHIED.IQ

CAPAGITY MAGARTNEA TOR SAGE.

The tranacript clearly shows the defendaant pogsessed the itema
for sala. He stated he intended to gell them for his retirement.
He had an inventory list with valuationa of his astock. lHe alac had
pricea on ogome f the items. Addisienally, the sheer amount,
begtween 9,000 and 18,000 large capacity magazines cannpot be
overlonked. No reasonable argument could ba advanced that the
defendant povsesped those items for personal use,

Lastly, despite the defense arguments, there is no evidence
that the defendant kept the items for sale "only to gqualified
california huyers or to huyere in states vhers these items may be
lawfully purchaped and possessed”. The only support for that
asrgument would ba an inference pased upon detondant’s job duties.

However, the avidence here clearly indicates

those articles cutside of hia job duties.| And, importantly, he did

not possess the reguisite Federal Firearms License and High

Capacity Magazine Permit regiired to sell the ltemg himsalf to any

mmpsara S
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person or licenssd and permitted merchant (outaide of California).

e ———

/ﬁgrevidence was adduced at the preliminary hearing that weuld
suppoert the defange argument. The defense argument that the
defendant planned to legally sell thosa iLems is, therefore,
complately unsuksiantiated by ANY evidence; it is puré apeculation
made now with no supporting facts from which the necesasry
inferences must be made.
Q.
EEPNAL CODE SESTION 12020(a) (2) I8 NOT VOID XOR VAGUENEGS .

Penal Code Bection 15020(4)(2) is not voeid for vaguencas. It

| reada:

(a)ny pexson in this state who doss any of the [ollowing

is punishable by imprisonment in a ocounty jail not

axcaading one year or in the stare prison: (2)

Commencing January 1, 2000, manufactures or causes Lo be

wanufactured, imports into the state, keeps for sale, or
Ffers or exposea for sale, or who gives, or lends,

any large-capacity magazine.

Bubeaction (25) addas a further definition:

(a)a used in thim mectiopn, "large-capacity magazine" means
any ammunicion feeding device with the capacity to accept

more than 10 rounds, kut ghall not be construed te include
any of the fsllowing: (A) A feeding device that has been

permanently altered s$0 that it canncot accomnodate more than
10 rounds. (B) A .22 caliber Lube ammunition feeding device.

{C) A tubular magazine that 13 contained in a lever-action
firpanr,

Clearly, on i{ts face, the statute proscribes anyone, beginhing in
the year 2000, from kKeeping for sale any ammunition feeding device
with the capacity to accept more than 10 rounds, There is no
ambiguity there. The precies language ueing the words "keeps for

galae” could not be LESS ambiguous: ona cannot even "KEEP" the

magazine for sale.

12
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1888, the word "keep" is defilned in many ways. To paraphruagse a
Iew: to confine oxr control:; to held; to manage; hto maintain; to
tand; to aupport; to cause to remain in a givern placa, aituation or
condition; to preserve in an unspoiled condition; to retain in
one's posgepaion Or powar.

It is clear that the concept of "keeping" something implies a
FUI'VRE purpoee, not an immediate one. The word defies the
conatraints of time. To "keep" is to maintain for later. 7o
‘keep" 18 to cause to remain in a situation or condition for a
later svenk, Ta "keep" is Lo pressrva in an unspolled condition--
such ag in a forty-foot conex container. The choloe ¢f the word
"keep" clearly evinces the legisclative intent to prohibit the
retension of large capacity magazines for a LATER, more
ndvantageous opporturity =o sell--suck as upon one's retlrament.

The rest of the language 15 similarly clear., One cannat offer
for asale. Oone canno: expoge Lor sale, one cannot gqive the
magazine away. One cannot lend the magazine to another.
Therefore, as written, the only lawful option ava:i.'la._ble according
tc the statute 18 Lo posseds solely for bthe purpwse of personal
USE. Here the defendant posgessed at least 9,000 large capacity
magazires (and, posgibly, ac many ae 18,000). He cannot coherently
argue that he posseesed 5000 to 18,000 large capacity magagines for
personal use. He could only posmass that large quanticy of items
for sales.

Adcditionally, as applied to the defendant, even if he received

and poesessed the large capacity magazines prior to January 1,
13

-14
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1| 2000, he hed nearly 27 mantha of notice Lhat he could not "kaep
2| (them) for sala."

3 A3 written and ae applied, the defendant’'s argument cannot
1| succead.
5 Lastly, the defense argument that an unsolicited sale would
6] NOT violate the statute is unpersuasive. Any reading of the
7 etatute in that manner would be to contort itm clear msaning,
8| Purther, if it only takes & moment to premediate a murder, it takes
91 the same time to premeditates a sale.
10 B.
11 IHE _COMMBRCE CLAVIE AND SUPREMACY CLAUSE
] ARE NOT VIOLATED RBY PC SECTION 12020 (M) (2) .
?2 PC 8ection 12020(a) (2) is a lawful exercise of California’s
+ police powsrs under the Tenth Amendment. States have traditionally
1 had the power to require licenses. By proascribing Californians
- Lrom "keeping for smale" large capacity magazinesf the state haa
e created a aystem by which it can pravent the wnregulated trangfexr
+ of dangerous magazinag without ita knowledge. States retain their
8 right to protect their citizens through the Tenth Awmendment. The
Ts Commercea Clause iw, therefore, not violated by PC Bection
4 12020(5)(2).
3 Concurrently, the defendant has failed Lo make ANY showing
22 that he has ptanding to make the arguments propounded. Thera hag
23 basn NO EVIDENCE that any monopoly hag been craa:ed'by PC Sectilon
28 12020 (a) (2), or that the defendant hap been prejudiced, would be
2 prejudiced, or that any gun merchant in or outside of California
2 has been or will wver be positively or negatively lmpacted by »RC
>

14
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1| Section 12020(a) (2). fThe defense has merely offered a barren,

2| unsupported incellectual argument. Without mora it must fadl,
3 Assuming, mrguendo, that the defendant has made a sufficient
4| showing of standing, he has nat proven any of the above to a level
5| sufficient to strike the statute as unconstitutional. (It is
6| important Lo note tha: Californim citizens may ohtain a Federal
7§ Firearms License and & High Capacity Magazire Permit ta sell thair
€| high czpacity magazines interstate. Thus, non-Califernia gun
S| mexchants have ahother alternative to get at the allegedly swollen
10| supply of california magazines: they can purchase from those
11: Californians who are properly licenged and permitted. Certainly
12/ there Californians poasgessing the magazines in sufficienrt numbers
131 could obtain tha reguisite license and permit and provide the rest
14) of the nation with theses allegedly valuable commoditias.)
i8] Moreover, PC Saction 12020 (a) (2) mexely LIMITS males from within
16| California to areas outside of California to ba done by licensed
17} parties., It is a regulation on WHC ecar dc the SELLING, not WHAT
16| can be SOLD or TSED,
19 Lastly, "he premise behind defense’'s argument that tha
20| .Comnerce Clause 419 vioclated (by allegedly unlawfully favoring
21] California merchanta over non-California merehants) taile to
22| addreass the Followiryg connundrum: the very same law that gives the
23 California gun merchanta the alleged monopoly simultaneously takes
24 away a good deal of +ite advantage. Due to the proscriptiona
250 delineated in PpPQC  12020(a)({2), non-licenpsd and permitted
26§ Californians are disallowed from legally obtaining large capacity
27 magagines after Januavy 1, 2000, A & regul:t, Califernia gun
28

15
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1| werchants have a monopaly over sales to (vircually) no ons in
2) California. So, mwauming they have a glice of a pie that non-
3) California mexchants cannot reach, California gun merchants can
4] seli that pile to only s select few in their home state. In fact,
S| preeumably, they would have their own okbatacles to ovarcome to sell
81 large cepacily wagazines te citizens in other states who have
7] enacted theixr own lawa under the auspices of the 10th Amendment.
81 PC EBection 12020(a) (2) provides a 1imiﬁed monopoly indeed.

] A® rno real advantage or disadvantage hag peen sufficiently
10] supported, the defandant has not eatablished atanding or prejudice.
11§ Tharefors, there can be nn proof of any violarion of the Conmerce
12] and Bupremacy Clauges.

13} 1989

14, CONGLUSTON

15; For the foregning reamons tha People request this Court deny

16; the defense motions.

17; Datad: Fepruary 9, 2004,

15} Regpectively submitted,

19! STEVE COOLEY

District Acr.o:.;xle)l
2Q ~ T
By —
21 = - il
BRADLEY LIEBERMAN

22 Deputy Digtrict Attorney
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