Case: 07-15763 05/23/2011 ID: 7761846 DktEntry: 180-1 Page: 1 of 30 (1 of 69)

No. 07 — 15763 [DC# CV 99-4389-MJJ]

IN THE
UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

RUSSELL ALLEN NORDYKE; et al.,
Plaintiffs - Appellants,

VS.

MARY V. KING; et al.,
Defendants - Appellees.

APPEAL FROM THE
UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

APPELLANTS’ PETITION FOR PANEL REHEARING
AND/OR EN BANC REHEARING

Donald E. J. Kilmer, Jr.* Don B. Kates

Law Offices of Donald Kilmer Attorney at Law

1645 Willow Street, Suite 150 22608 N.E. 269™ Avenue

San Jose, California 95125 Battleground, Washington 98604
Ve: 408/264-8489 Fx: 408/264-8487 Ve: 360/666-2688 Fx: 360/666-3303
E-Mail: Don@DKLawOffice.com E-Mail: DonKates@earthlink.net
Counsel for Plaintiff - Appellants Co-Counsel for Plaintiff - Appellants

*Counsel of Record



Case: 07-15763 05/23/2011 ID: 7761846 DktEntry: 180-1 Page: 2 of 30 (2 of 69)

TABLE OF CONTENTS

Table of AULhOTItIES.....ccivviiiiiiiiieee e e 111
Corporate Disclosure Statement ..........cccccooiviiiiiiiiiiiiiii e, vi
INErOdUCEION ...eeiiiiiiecce e 1
Request for Panel Rehearing ...........ccooeiiiiiiiiiiiiiiiiee e 2
Petition for En Banc Rehearing ...........cccoooviiiiiiiiiiiiiiiiieieeeeeeeen 5
Statement of Facts.......cooooiiiiiiiiiiii e 6
DISCUSSION . c.tueeeiiii e e e e et e e e e ettt e e e e e e abtne e e e e aaana e e e e 7
I. The Panel’s Approach to the Case Does Not.................co....... 7
Comport with Supreme Court or Circuit Precedent.
A. There is No Reason to Treat the Second ...................... 7
Amendment Different from Other
Fundamental Rights.
1. At Least One State Supreme Court has............. 10

Interpreted the “Right to Keep and Bear
Arms” to Include the Right to Acquire Arms.

2. Congress has Recognized that the “Right.......... 11
To Keep and Bear Arms” Includes the
Right to Engage in Commercial
Transactions to Acquire Firearms.

B. Possession of a Firearm at a Gun Show 1s.................. 13
Expressive Conduct Protected by the
First Amendment.

C. Possession of a Firearm at a Gun Show, When........... 15
Guns are Permitted at Other Events at the



Case: 07-15763 05/23/2011 ID: 7761846 DktEntry: 180-1 Page: 3 of 30 (3 of 69)

Fairgrounds, Implicates 14™ Amendment
Equal Protection.

II. The Panel Should have Applied Strict Scrutiny ................. 16
to the Alameda Ordinance, Regardless of
Which Claim is Advanced.
A. Alameda Has Failed to Demonstrate a ...................... 16

Legitimate Compelling Interest Addressed
By Its Ordinance.

B. The Ordinance is Not Narrowly Tailored to................ 18
Address a Legitimate Compelling Interest.

C. The Ordinance Cannot SUrvive .......cccvveeeveeeeeneeaeannnn. 19
Intermediate Scrutiny.

CONCLUSION.....ccttttiiiiiiiitiiititte ettt 20

-11-



Case: 07-15763 05/23/2011 ID: 7761846 DktEntry: 180-1 Page: 4 of 30 (4 of 69)

TABLE OF AUTHORITIES

FEDERAL CASES
Albright v. Oliver, 510 U.S. 266 (1994) .. ... ... . .. .. 15
Ames v. Kansas, 111 U.S. 449 .. ... .. .. . .. . . . . . . 1,13
Annex Books v. City of Indianapolis, 581 F.3d 460 (7th Cir. 2009) ... .. 20

Berger v. City of Seattle, 569 F.3d 1029 (9th Cir. 2009) . ... 1,4,14,17,20

Carey v. Brown, 447 U.S. 455 (1980) ...... ... .. . i .. 16
Carpenteria Valley Farms, Ltd., v. County of Santa Barbara

344 F.3d 822 (9" Cir. 2003) ... oot 15
Citizens United v. F.E.C., 175 L. Ed. 2d 753 (2010) ............. 14, 17
City of Los Angeles v. Alameda Books, Inc., (2002) 535 U.S. 425 ...... 19
District of Columbia v. Heller, 128 S. Ct. 2783 (2008) ........... passim
Downes v. Bidwell, 182 U.S. 244 ... ... ... ... ... . .. ... ... 12
Eastman Kodak Co. v. Image Technical Services, Inc.,

504 U.S. 451 (1992) ot e 16
Fieldv. Clark, 143 U.S. 649 . . ... .. . 12
Inre Yagman, 803 F.2d 1085 (9" Cir. 1986) .. ... .. 2

International Chem. Workers Union Council of United Food & Comm'l
Workers Int'l v. NLRB, 467 F.3d 742, 745

(Oth Cir. 2000) . ..o 2
Hickman v. Block, 81 F.3d 98 (9" Cir. 1998) .. ........ ... .. ... ... 3
McCulloch v. Maryland, 4 Wheat. 316 ........................... 12

-111-



Case: 07-15763 05/23/2011 ID: 7761846 DktEntry: 180-1 Page: 5 of 30 (5 of 69)

McDonald v. Chicago, 177 L. Ed. 2d 894 (2010) ............... passim
Nordyke v. King, 229 F.3d 1266 (9" Cir. 2000) ..................... 2
Nordyke v. King, 575 F.3d 890 (9" Cir. 2009) . ...................... 5
Nordyke v. King, 2011 U.S. App. LEXIS 8906 ................. passim
Palmer v. Thompson, 403 U.S. 217 (1971) ... ... ... ... 9
Police Department of Chicago v. Mosley, 408 U.S. 92 (1972) ......... 16
Renton v. Playtime Theatres Inc. (1986)475U.S. 41 ................ 19
Silveira v. Lockyer, 328 F.3d 567 (9" Cir.2003) . .................... 9
Texas v. Johnson, 491 U.S. 397 (1989) . ... ... ... .. . ... 13
United States v. Curiss-Wright Export Corp. et al.

299 U.S. 304,57 S.Ct. 216 (1936) ... .o 12
U.S. v. Chester, 2010 U.S. App. LEXIS 15655 .......... ... .. .. ... 19
U.S. v. Marzzarella, 2010 U.S. App. LEXIS 15655 (July 29, 2010) ... .. 19
U.S. v.Skoien, 2009 U.S. App. LEXIS 25375 ... ... .. ... ... ... 19
US.v. O'Brien, 391 U.S. 367 (1968) . .. ... .o, 1,13

STATE CASES

Andrews v. State, 50 Tenn. 165 (1871) .......... .. ... ... ... ...... 10
Fiscal v. City of San Francisco, 158 Cal. App.4th895 ................ 4
Kasler v. Lockyer, 23 Cal. 4th 472 (2000) .......... ... ... ...... 3,10
Nordyke v. King, 27 Cal 4" 875 (2002) . ..., 2,3

-1v-



Case: 07-15763 05/23/2011 ID: 7761846 DktEntry: 180-1 Page: 6 of 30 (6 of 69)

Sherwin-Williams Co. v. City of Los Angeles

4.Cal. 4" 893 (1993) oot e e 3
Williams v. State, 417 Md. 479, 10 A.3d 1167 (2011) ... ... vvn.. .. 5
FEDERAL STATUTES

Firearm Owners' Protection Act of 1986 (FOPA)
Public Law 99-308, 18 U.S.C. § 921 etseq ..................... 11

Protection of Lawful Commerce in Arms Act (PLCAA)
Public Law 109-92, 15 U.S.C. § 7901-7903 ... ... ... ... .. ..... 11

LOCAL ORDINANCES

Alameda County Ordinance 9.12.120........cceeveiiiiniiiriniieeieeeeeee e passim

MISCELLANEOUS

Right to Keep and Bear Arms Report of the Subcommittee on the ............. 13
Constitution of the United States Senate (1982)




Case: 07-15763 05/23/2011 ID: 7761846 DktEntry: 180-1 Page: 7 of 30 (7 of 69)

CORPORATE DISCLOSURE STATEMENT

T S TRADE SHOWS is the business name used by RUSSELL and SALLIE
NORDYKE to conduct business as gun show promoters throughout Northern and
Central California. The business is wholly owned by the Nordykes.

VIRGIL McVICKER is president of the MADISON SOCIETY, a not-for-
profit Nevada Corporation with its registered place of business in Carson City,
Nevada. The Madison Society has chapters throughout California. The society is a
membership organization whose purpose is preserving and protecting the legal and
constitutional right to keep and bear arms for its members and all responsible law-
abiding citizens. It is not a publicly traded corporation.

Dated: May 23, 2011

/s/

Donald E. J. Kilmer, Jr. [SBN: 179986]
LAW OFFICES OF DONALD KILMER
1645 Willow Street, Suite 150

San Jose, California 95125

Voice: (408) 264-8489

Fax: (408) 264-8487

E-Mail: Don@DKLawOffice.com
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INTRODUCTION

This petition seeks a Panel Rehearing and/or modification of the
panel’s decision on the limited question: Does the same reasoning for
remanding the case to the District Court (changes in the law since
2004) to litigate a Second Amendment claim, imply that the original
state-law preemption claims can also be replead?

This petition also seeks En Banc Rehearing of this matter for
three reasons: (1) To consider the exceptionally important question of
why — with respect to the Second Amendment, an enumerated
fundamental right — the verb clause “undue burden” is an appropriate
substitute for the verb “infringed.” (2) In order to insure uniformity of
Ninth Circuit decisions, whether the test in U.S. v. O’Brien, 391 U.S.
367 (1968) used by the Nordyke panel is congruent with this Court’s en
banc application of that test as set forth in Berger v. City of Seattle, 569
F.3d 1029 (9™ Cir. 2009). And (3), to determine why the original panel

treated Nordykes’ equal protection claim like a substantive due process

claim.

Plaintiff-Appellants’ Petition for Rehearing Page 1
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REQUEST FOR PANEL REHEARING

A petition for panel rehearing is appropriate if the court's
directions to the district court or agency are vague or confusing. FRAP
Rule 35. International Chem. Workers Union Council of United Food &
Comm'l Workers Int'l v. NLRB, 467 F.3d 742, 745 (9th Cir. 2006) —
petition granted and directions to NLRB on remand made explicit; In
re Yagman, 803 F.2d 1085 (9th Cir. 1986) — court modified its decision
to eliminate confusion, but denied petition for rehearing.

In its order for remand, the panel noted that the amended
complaint was tendered to the trial court in 2004. That fact, coupled
with the intervening Second Amendment law developed since then,
made it appropriate to permit Plaintiffs to amend their Second
Amendment claims. Nordyke, 2011 U.S. App. LEXIS 8906, *29 — 30.

The same can be said for the state-law preemption claims that
were adjudicated back in 2002. Declining to answer the full question
that was certified to it (Nordyke v. King, 229 F.3d 1266 (2000)), the
California Supreme Court — “decline[d] to address whether the
Ordinance is partially preempted by the above statutes.” Nordyke v.

King, 27 Cal 4™ 875, 884-85 (2002). Instead the California Supreme

Plaintiff-Appellants’ Petition for Rehearing Page 2
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Court went on to hold that: “[...W]hether or not the Ordinance is
partially preempted, Alameda County has the authority to prohibit the
operation of gun shows held on its property, and, at least to that extent,
may ban possession of guns on its property.” Id, at 885.

An important contextual consideration is that the California
Supreme Court was voicing an opinion premised on its own recent
ruling that the California Constitution has no analogue to the Second
Amendment’s “right to keep and bear arms.” Kasler v. Lockyer, 23 Cal.
4™ 472 (2000). Federal law was in accord. Hickman v. Block, 81 F.3d
98 (9" Cir. 1998).

Justice Brown in a very prescient dissent reminded everyone:
“[T]he county did not enact a prohibition against gun shows. Instead,
the county prohibited, with limited exceptions, the possession of
firearms on county property.” Nordyke v. King, 27 Cal. 4™ 875, 885.
She went on to strongly suggest that challenges to local regulations
that impact fundamental rights — like the First Amendment — might
obtain different results under the preemption analysis of Sherwin-
Williams Co. v. City of Los Angeles, 4 Cal. 4th 893 (1993). Nordyke v.

King, at 885-86. Furthermore, recent analysis by the California Court

Plaintiff-Appellants’ Petition for Rehearing Page 3
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of Appeals in Fiscal v. City of San Francisco, 158 Cal. App. 4™ 895
(2008) on implied preemption, coupled with the findings in McDonald v.
Chicago, 117 L. Ed 2d 894 (2010), suggest that the Alameda ordinance
may be vulnerable to another preemption attack. This arises not only
as a stand alone cause of action, but would have apparently been useful
during the panel’s analysis of the first prong of the O’Brien test:
“Because the Nordykes no longer argue that the County lacks the power
to regulate firearms possession on county property, see Nordyke 11, 27
Cal. 4th 875, 118 Cal. Rptr. 2d 761, 44 P.3d 133 (stating that the
Ordinance is not preempted by state law), we need not address the first
prong.” Nordyke, 2011 U.S. App. LEXIS 8906, *42.

The Nordyke Plaintiffs remain caught in the exact same Catch-22
conundrum with regard to the ‘resolved’ preemption claims as they
were when they sought leave to amend their complaint to add a Second
Amendment claim (i.e., changes in the law since 2004 may produce a
different result). Plaintiff/Appellants hereby request that the panel
indicate whether the state-law preemption claims can be replead upon

remand.

Plaintiff-Appellants’ Petition for Rehearing Page 4

(11 of 69)
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PETITION FOR EN BANC REHEARING

Pursuant to FRAP Rule 35, en banc rehearings are considered in

cases where it is necessary to maintain uniformity of Ninth Circuit’s
decisions and/or when the proceeding involves “a question of
exceptional importance.”

On at least one prior occasion this Court thought the issues raised
by this case were important enough for a sua sponte call for en banc
review. Nordyke v. King, 575 F.3d 890 (9™ Cir. 2009). Furthermore, it
would appear that constitutional scrutiny of Second Amendment rights
1s piquing the interest of the United States Supreme Court. On May
16, 2011, the High Court called for a response from the State of
Maryland to a petition for a writ of certiorari in Williams v. Maryland,
U.S. Supreme Court Docket # 10-1207. That state’s high court
practically issued a challenge to the U.S. Supreme Court when it filed
an opinion saying: “[I]/f the Supreme Court, in [its Heller and McDonald
decisions] means its holding to extend beyond home possession [of

firearms], it will need to say so more plainly.” Williams v. State, 417

Md. 479, 10 A.3d 1167 (2011).

Plaintiff-Appellants’ Petition for Rehearing Page 5

(12 of 69)



Case: 07-15763 05/23/2011 ID: 7761846 DktEntry: 180-1 Page: 13 of 30

STATEMENT OF FACTS

The facts set forth in the panel opinion are a good introduction to

the controversy, but some additional facts are necessary to flesh out

this petition:

1.

5.

That guns at gun shows are either objects of instruction,
objects of art or objects of commerce. They are required to
be rendered safe by the state laws that regulate gun shows.
Among the regulations rendering them inert are: (1) they
must remain unloaded, (2) and the actions must be secured
to prevent functioning with plastic/nylon straps. The County
admits that the Nordykes have complied with these, and all
other federal and state laws regulating gun shows.

The County amended its ordinance once already during this
litigation. It did so to accommodate the military/historical
re-enactors of the Scottish Games so that they could engage
in expressive conduct with their guns at the fairgrounds,
which involves loading firearms with blanks and shooting
them at each other in mock battles. Banning gun shows was
not inadvertent or incidental.

The local police chief and the California Department of
Justice testified that the Nordyke’s gun shows pose no crime
burden on the community. The County also admitted that
gun shows are not a source of crime and that all federal and
state laws regarding firearm possession and sale are
complied with at the Nordyke’s gun shows.

Alameda County Counsel interpreted the ordinance as
prohibiting guns at guns shows, making any requirement
that the Nordykes submit a plan for how to comply with the
ordinance a futility.

After the July, 1998 shooting at the county fair, Alameda

Plaintiff-Appellants’ Petition for Rehearing Page 6
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County installed metal detectors at the entrance to the
fairgrounds to screen for illegally carried weapons.

Specific citations to the record can be made available if the case is

accepted for rehearing.

DISCUSSION

I. THE PANEL’S APPROACH TO THE CASE DOES NOT COMPORT
WITH SUPREME COURT OR CIRCUIT PRECEDENT.

A. THERE IS NO REASON TO TREAT THE SECOND AMENDMENT
DIFFERENT FROM OTHER FUNDAMENTAL RIGHTS.

The Supreme Court gave express instructions that the Second
Amendment should not be accorded a lesser status among the Bill of
Rights. McDonald v. City of Chicago, 130 S. Ct. 3020, 3044 (2010).

There 1s just no reason to treat the Second Amendment like a
‘red-headed-step-child’ when there are conventional constitutional
doctrines available for adjudicating enumerated fundamental rights.

The panel chose to apply an ‘undue burden’ test and treat the
Second Amendment like an unenumerated — substantive due process —
right to an abortion (even while asserting that abortion itself may no
longer be a fundamental right.) Nordyke, 2011 U.S. App. LEXIS 8906,
*20-22 and fn.8. The panel does not explain why the verb clause ‘undue

burden’ is an appropriate substitute for the verb ‘infringed.’

Plaintiff-Appellants’ Petition for Rehearing Page 7
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Judge Kozinski (before he became Chief Judge) was on target in
his dissent from rehearing en banc in Silveira v. Lockyer, when he said:

Judges know very well how to read the
Constitution broadly when they are sympathetic
to the right being asserted. We have held,
without much ado, that "speech, or . . . the press"
also means the Internet, see Reno v. ACLU, 521
U.S. 844, 138 L. Ed. 2d 874, 117 S. Ct. 2329
(1997), and that "persons, houses, papers, and
effects" also means public telephone booths, see
Katz v. United States, 389 U.S. 347, 19 L. Ed. 2d
576, 88 S. Ct. 507 (1967). When a particular right
comports especially well with our notions of good
social policy, we build magnificent legal edifices
on elliptical constitutional phrases — or even the
white spaces between lines of constitutional text.
See, e.g., Compassion in Dying v. Washington, 79
F.3d 790 (9th Cir. 1996) (en banc), rev'd sub nom.
Washington v. Glucksberg, 521 U.S. 702, 138 L.
Ed. 2d 772, 117 S. Ct. 2258, 117 S. Ct. 2302
(1997). But, as the panel amply demonstrates,
when we're none too keen on a particular
constitutional guarantee, we can be equally
ingenious 1n burying language that 1is
incontrovertibly there.

It 1s wrong to use some constitutional
provisions as spring-boards for major social
change while treating others like senile relatives
to be cooped up in a nursing home until they quit
annoying us. As guardians of the Constitution,
we must be consistent 1n interpreting its
provisions. If we adopt a jurisprudence
sympathetic to individual rights, we must give
broad compass to all constitutional provisions
that protect individuals from tyranny. If we take

Plaintiff-Appellants’ Petition for Rehearing Page 8
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a more statist approach, we must give all such
provisions narrow scope. Expanding some to
gargantuan proportions while discarding others
like a crumpled gum wrapper is not faithfully
applying the Constitution; it's using our power as
federal judges to constitutionalize our personal
preferences.

Silveira v. Lockyer, 328 F.3d 567 (2003)

Unless/until the Nordykes return to the trial court and try to
amend their claims with newly relevant facts to support a Second
Amendment claim, the primary right they are seeking to vindicate on
this record is their right to engage in the ‘lawful purpose’ of commerce
in firearms. A right for which they are already licensed and well-
regulated by the State of California.

Nordykes are not asserting a right to compel the County to open
its fairgrounds for their gun shows. The County did not close the
fairgrounds to the possession of all guns. Palmer v. Thompson, 403
U.S. 217 (1971). They are simply asking to compete on a level playing
field with all the other lawful commerce that takes place at that venue.

The “central holding in Heller: [is] that the Second Amendment
protects a personal right to keep and bear arms for lawful purposes,

most notably for self defense within the home.” McDonald v. Chicago,

Plaintiff-Appellants’ Petition for Rehearing Page 9
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177 L. Ed. 2d 894, 922 (2010) (emphasis added). Although self-defense
in the home was the fact pattern in Heller, the rights under the Second
Amendment should not be confined to the facts of one case.

The Second Amendment, like the First, must include the right to
possess and acquire the constitutionally protected means of exercising
the right — books, newspapers and arms.

1. At Least One State Supreme Court has Interpreted the

“Right to Keep and Bear Arms” to Include the Right to
Acquire Arms.

Since California’s Constitution fails to recognize a “right to keep
and bear arms” (See: Kasler v. Lockyer, 23 Cal.4th 472, 480 (2000)), a
federal court can look to other state constitutions where the right is
recognized for guidance.

In Andrews v. State — cited favorably in Heller, 128 S.Ct. 2783,
2806, 2809, 2818 (2008), the High Court of Tennessee found much in
common between that State’s guarantee of the “right to keep and bear
arms” and the Second Amendment. It held:

The right to keep and bear arms, necessarily involves the
right to purchase them, to keep them in a state of efficiency

for use, and purchase and provide ammunition suitable for

such arms, and keep them in repair. [...]

Andrews v. State, 50 Tenn. 165, 178, 8 Am. Rep. 8, 13 (1871).

Plaintiff-Appellants’ Petition for Rehearing Page 10
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2. Congress has Recognized that the “Right to Keep and Bear
Arms” Includes the Right to Engage in Commercial
Transactions to Acquire Firearms.

In 2005 Congress passed the Protection of Lawful Commerce in

Arms Act. The PLCAA' is founded on the Second Amendment and
asserts Congressional authority to protect those rights under the 14™
Amendment. Congressional purposes are set forth in Section (2)(b):

(2) To preserve a citizen’s access to a supply of firearms and
ammunition for all lawful purposes, including hunting, self-
defense, collecting, and competitive or recreational shooting.

(3) To guarantee a citizen’s rights, privileges, and
Immunities, as applied to the States, under the Fourteenth
Amendment to the United States Constitution, pursuant to
section 5 of that Amendment.

(5) To protect the right, under the First Amendment to
the Constitution, of manufacturers, distributors, dealers,
and importers of firearms or ammunition products, and
trade associations, to speak freely, to assemble peaceably,
and to petition the Government for a redress of their
grievances.

Similarly, Congress expressed an intent to broadly protect the

“right to keep and bear arms” when it passed the Firearm Owners’

Protection Act of 1986.> The Congressional findings in FOPA bundled

' Public Law 109-92, 15 U.S.C. § 7901-7903.
> Public Law 99-308, 18 U.S.C. § 921 et seq.

Plaintiff-Appellants’ Petition for Rehearing Page 11



Case: 07-15763 05/23/2011 ID: 7761846 DktEntry: 180-1 Page: 19 of 30 (19 of 69)

the Second with the Fourth, Fifth, Ninth and Tenth Amendments to
clarify that the “right to keep and bear arms” includes the practice of
allowing licensed gun dealers, under rules and regulations prescribed
by the Secretary, to conduct business at temporary locations such as
gun shows. The County has conceded that these federal (and state)
laws are obeyed by Appellants’ gun shows.

Congress’s recognition that the Second Amendment includes the
right to acquire firearms is also entitled to deference.

In Field v. Clark, 143 U.S. 649, 691, this court declared

that ". . . the practical construction of the Constitution, as

given by so many acts of Congress, and embracing almost the

entire period of our national existence, should not be

overruled, unless upon a conviction that such legislation was

clearly incompatible with the supreme law of the land." The

rule is one which has been stated and applied many times by

this court. As examples, see Ames v. Kansas, 111 U.S. 449,

469; McCulloch v. Maryland, 4 Wheat. 316, 401; Downes v.

Bidwell, 182 U.S. 244, 286.

United States v. Curtiss-Wright Export Corp. et al.
299 U.S. 304, 328; 57 S. Ct. 216, 225 (1936)

With no guidance from the Supreme Court, and a silent California
Constitution, this Court 1s free to consult other state constitutions and

Congress for an understanding of the scope of the right and various

Plaintiff-Appellants’ Petition for Rehearing Page 12
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applications of the Second Amendment.’

The panel’s stingy approach to the lawful commerce rights
protected by the Second Amendment is both unnecessary and a
departure from established constitutional doctrine on adjudicating
fundamental rights.

B. POSSESSION OF A FIREARM AT A GUN SHOW IS EXPRESSIVE
CoONDUCT PROTECTED BY THE FIRST AMENDMENT.

The County has conceded this issue in the trial court and the trial
court made that finding. As the Ordinance purports to maintain
exceptions for expressive conduct with guns during the Scottish Games,
motions pictures, television and theatrical productions, the County is
engaged in regulating expressive conduct with guns. This is an exact
match to the analysis of Texas flag burning statute. Therefore the
Ordinance should have been subjected to the rigorous strict scrutiny
test laid down in Texas v. Johnson, 491 U.S. 397 (1989) and not the
speed bump of U.S. v. O’Brien, 391 U.S. 367 (1968).

But even if the Ordinance’s impact on the Nordykes’ gun shows is

? See also Right to Keep and Bear Arms Report of the Subcommittee on the
Constitution of the United States Senate (1982) “what is protected is an individual
right of a private citizen to own and carry firearms in a peaceful manner.”

Plaintiff-Appellants’ Petition for Rehearing Page 13
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Case: 07-15763 05/23/2011 ID: 7761846 DktEntry: 180-1 Page: 21 of 30

to receive only intermediate scrutiny, the panel did not apply the
modified-O’Brien test as set forth by an en banc panel of this Court in
Berger v. City of Seattle, 569 F.3d 1029, 1051 (9 Cir. 2009). Part of
that modified test is to take a close look at view-point based regulations
of speech. “A regulation is content based if either the underlying
purpose of the regulation is to suppress particular ideas or, if the
regulation, by its terms, singles out particular content for differential
treatment.” Berger, 569 F.3d at 1051. The uncontradicted evidence is
that the ordinance bans expressive conduct at gun shows while
permitting expressive conduct with guns at the Scottish Games and
other entertainment events.

Because the County has engaged in a preference for expression
with guns by the Scottish Games over the expression with guns at gun
shows, a strict scrutiny analysis is necessary because: “Quite apart
from the purpose or effect of regulating content, [...] the Government may
commit a constitutional wrong when by law it identifies certain
preferred speakers. [...] The First Amendment protects speech and
speaker, and the ideas that flow from each.” Citizens United v. F.E.C.,

175 L. Ed. 2d 753, 899 (2010).

Plaintiff-Appellants’ Petition for Rehearing Page 14
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C. POSSESSION OF A FIREARM AT A GUN SHOW, WHEN GUNS ARE
PERMITTED AT OTHER EVENTS AT THE FAIRGROUNDS,
IMPLICATES 14™ AMENDMENT EQUAL PROTECTION.

The panel shrugged off the Nordykes’ equal protection claim by

treating it like a substantive due process claim under Albright v.

Oliver, 510 U.S. 266 (1994). Their mistake was in ignoring binding
Ninth Circuit precedent that ‘equal protection’ with regard to a
fundamental right is a separate and distinct legal theory that is not
subject to the Albright/Oliver substantive due process ‘merger’
analysis. See: Carpenteria Valley Farms, Ltd., v. County of Santa
Barbara, 344 F.3d 822 (9" Cir. 2003) for another case that pleads First
Amendment and Equal Protection claims arising out of the same facts.

Nordykes contend that guns at gun shows are more strictly

regulated and safer than guns at the Scottish Games. E.g., guns at gun
shows are secured, unloaded and rendered inert pursuant to state law.
While the guns at the Scottish Games are secured pursuant to a county
ordinance that only requires guns to remain in the possession of the
owner. The factual controversy is easily resolved, the Nordyke
Plaintiffs were entitled to the favorable inference that guns at state

regulated gun shows are either as, or more strictly, regulated than

Plaintiff-Appellants’ Petition for Rehearing Page 15
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guns at the Scottish Games. Eastman Kodak Co. v. Image Technical
Services, Inc. 504 U.S. 451, 456 (1992).

An Equal Protection analysis involving a fundamental right
(whether First or Second Amendment) requires application of strict
scrutiny. See: Police Department of Chicago v. Mosley, 408 U.S. 92
(1972) and Carey v. Brown, 447 U.S. 455 (1980).

II. THE PANEL SHOULD HAVE APPLIED STRICT SCRUTINY

TO THE ALAMEDA ORDINANCE,
REGARDLESS OF WHICH CLAIM IS ADVANCED.

What all three aspects of this case have in common is that once it
1s established that Alameda’s ordinance infringes on Appellants’ rights
under these constitutional doctrines, the Ordinance must serve some
compelling governmental interest. Furthermore, the government
must demonstrate that: (1) the ordinance was narrowly tailored to
achieve a legitimate objective and (2) there must be evidence for
believing the ordinance will work.

A. ALAMEDA HAS FAILED TO DEMONSTRATE A LEGITIMATE COMPELLING
INTEREST ADDRESSED BY ITS ORDINANCE.

The County has failed to demonstrate that its ordinance

addresses a compelling interest that is not already addressed by the

Plaintiff-Appellants’ Petition for Rehearing Page 16
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California Penal Code (for prosecuting crimes committed with guns) or
by the installation of metal detectors (for detecting unlawfully
possessed guns). A recent en banc panel of this Court struck down
regulations of expressive conduct on pubic property on mere

intermediate scrutiny grounds, in part because:

[...] [T]he Supreme Court has consistently struck down prior
restraints on speech where a state could achieve its
purported goal of protecting its citizens from wrongful
conduct by punishing only actual wrongdoers, rather than
screening potential speakers.|...]

Berger v. City of Seattle, 569 F.3d 1029, 1044 (9™ Cir. 2009)
Stripped of any public safety interest that duplicates state law,

the ordinance is exactly what Appellees intended — a ban on gun shows
at the Fairgrounds. The intention to suppress gun shows is set forth in
the ordinance’s legislative history and its exemption for possession of
guns at the Scottish Games. The difference is that gun display is
incidental to mock battles. The display of guns is the raison détre for
gun shows. When fundamental rights are at stake, and the government
fails to identify a compelling interest for interfering with those rights
then the statute/ordinance in question must give way. Citizens United

v. F.E.C., 175 L. Ed. 2d 753, 798-799 (2010).

Plaintiff-Appellants’ Petition for Rehearing Page 17
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B. THE ORDINANCE IS NOT NARROWLY TAILORED TO ADDRESS A
LEGITIMATE COMPELLING INTEREST.

The County may argue their Ordinance makes (vague) claims
about reducing gun violence. To presume such a purpose for the
Ordinance just begs the question of method: How does banning guns
only from county property reduce gun violence? The County has not
produced evidence that gun violence is confined to or different on
county property. There is only one, even theoretical, basis for asserting
that banning guns from County property could reduce gun violence:
The County thinks that gun shows promote gun ownership, and that
gun ownership means more violence, therefore curbing commerce in
firearms will curb gun violence. That argument is per se invalid:

[T]he Second Amendment right will to some extent
limit the legislative freedom of the States, but this is always
true when a Bill of Rights provision is incorporated.
Incorporation always restricts experimentation and local
variations, but that has not stopped the Court from
incorporating virtually every other provision of the Bill of
Rights. "[T]he enshrinement of constitutional rights
necessarily takes certain policy choices off the table." Heller,
5564 U.S., at __, 128 S. Ct. 2783, 171 L. Ed. 2d at 684. This
conclusion 1s no more remarkable with respect to the Second
Amendment than it is with respect to all the other
limitations on state power found in the Constitution.

McDonald v. City of Chicago, 177 L. Ed. 2d 894, 928-929

Plaintiff-Appellants’ Petition for Rehearing Page 18
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The County has not tied any crime to gun shows. Nor have they
produced any evidence of secondary effects for an analysis when state
action burdens a fundamental right on the grounds of advancing public
safety. Renton v. Playtime Theatres Inc. (1986) 475 U.S. 41; City of Los
Angeles v. Alameda Books, Inc., (2002) 535 U.S. 425.

C. THE ORDINANCE CANNOT SURVIVE INTERMEDIATE SCRUTINY.

Even assuming this Court were to diverge from First
Amendment-type strict scrutiny analysis for the Second Amendment,
as was suggested by the Supreme Court and the Third and Fourth
Circuits®, and apply intermediate scrutiny to the Ordinance, this Court
should still grant relief to the Nordykes.

The County has not produced any constitutionally sanctioned
evidence that the community evil (gun violence) they claim as the
(pretextual) justification for their ordinance will be addressed by a gun
ban on county property. Interpreting the rationale set forth in City of
Los Angeles v. Alameda Books, Inc., (2002) 535 U.S. 425, the Seventh

Circuit held:

* United States v. Marzzarella, 2010 U.S. App. LEXIS 15655, and United
States v. Chester, 2010 U.S. App. LEXIS 26508. But cf.: United States v. Skoien,
2009 U.S. App. LEXIS 25375.
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[...] [B]ecause books (even of the "adult" variety) have a
constitutional status different from granola and wine, and
laws requiring the closure of bookstores at night and on
Sunday are likely to curtail sales, the public benefits of the
restrictions must be established by evidence, and not just
asserted. The evidence need not be local; Indianapolis is
entitled to rely on findings from Milwaukee or Memphis
(provided that a suitable effort is made to control for other
variables). See Andy's Restaurant, 466 F.3d at 554-55. But
there must be evidence; lawyers' talk is insufficient.
(Emphasis added.)

Annex Books v. City of Indianapolis,
581 F.3d 460, 463 (7™ Cir. 2009)

Books occupy the same relationship to the First Amendment, that
guns occupy with respect to the Second. Commercial restrictions on
either that purport to address public safety must be based on evidence.

Finally, the County’s Ordinance cannot pass the strict “means and
ends” testing currently required under Ninth Circuit law when
evaluating “time, place and manner” regulations of expressive conduct.
Berger v. City of Seattle, 569 F.3d 1029 (9" Cir. 2009).

CONCLUSION

The original panel should take up the discreet issue for rehearing
as requested and/or the Ninth Circuit sitting en banc should take up
this exceptionally important case to insure uniformity of Circuit

decisions.
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Respectfully Submitted this May 23, 2011,
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Donald Kilmer Don B. Kates
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OPINION
O’SCANNLAIN, Circuit Judge:

We must decide whether the Second Amendment prohibits
a local government from banning gun shows on its property.

I
A

Russell and Sallie Nordyke operate a business that pro-
motes gun shows throughout California. A typical gun show
involves the display and sale of thousands of firearms, gener-
ally ranging from pistols to rifles. Since 1991, the Nordykes
have promoted numerous shows across the state, including
one at the public fairgrounds in Alameda County. The Ala-
meda gun shows routinely draw about 4,000 people. In the
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summer of 1999, the county passed an ordinance making it a
misdemeanor to bring onto or to possess a firearm or ammuni-
tion on county property. See Alameda Code § 9.12.120(b)
(“the Ordinance™). The Ordinance does not mention gun shows.*

The county asserts that it passed the Ordinance in response
to a shooting that occurred the previous summer at the annual
county fair. The Ordinance’s text reflects this, finding that
“gunshot fatalities are of epidemic proportions in Alameda
County.” Id. 89.12.120(a). The Nordykes, however, allege
that the Ordinance’s real purpose is to ban gun shows from
county fairgrounds. To support this allegation, the Nordykes
note that, shortly before proposing the Ordinance, the former
county supervisor, Mary King, sent a memorandum to Rich-
ard Winnie, the county counsel, stating that King has “been
trying to get rid of gun shows on County property” for “about
three years,” and asking Winnie to research “the most appro-
priate way that [King] might proceed.” The memorandum
also states that, in her efforts to ban gun shows, King has
“gotten the run around” from “spineless people hiding behind
the Constitution.” At a subsequent press conference, the Nor-
dykes assert, King again made clear that the purpose of the
Ordinance was to outlaw gun shows on county property.?

The Ordinance does, however, contain an exception for “[t]he posses-
sion of a firearm by an authorized participant in a motion picture, televi-
sion, video, dance, or theatrical production or event . . . .” Alameda Code
8 9.12.120(f)(4). This exception was apparently added in response to com-
plaints by military reenactors, who wished to use firearms loaded with
blank ammunition.

At the press conference, King said that she “finds it ridiculous that the
county is participating . . . in the distribution of guns” by hosting gun
shows on the county fairgrounds. She found it “strange,” that “a facility
owned by the residents of this county” is used “to display guns for wor-
ship as deities for the collectors who treat them as icons of patriotism.”
She spoke of her past “efforts . . . to outlaw [gun] shows on county proper-
ty,” and implied that the Ordinance was the fruit of these efforts. King
later referred to gun show supporters as “gun worshipers.”
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Whatever the intent of the Ordinance, the Nordykes assert
that its effect was to ban gun shows on county property. After
the county passed the Ordinance, the manager of the fair-
grounds asked the Nordykes to submit a written plan explain-
ing how their next gun show would comply with the
Ordinance. Although the Ordinance did not expressly prohibit
gun shows or the sale of firearms, the Nordykes insisted then
and maintain now that they cannot hold a gun show without
guns.® Rather than submitting a compliance plan, the Nor-
dykes filed this suit.*

B

Before discussing the district court rulings now before us,
it is necessary to summarize this case’s long and tangled pro-
cedural history. The Nordykes, joined by several would-be
exhibitors or patrons at their gun shows (collectively, “the
Nordykes”), first sued Alameda County, its Board of Supervi-
sors, and a number of its employees, including King (collec-
tively, “the County”) in 1999. Initially, the Nordykes asserted
just two claims: a First Amendment free speech claim, and a
claim that the Ordinance was preempted by state law. In due
course, they moved for a preliminary injunction forbidding
the County from enforcing the Ordinance against their gun

3To support this assertion, the Nordykes note that more than half of the
would-be vendors at their gun show canceled their plans to attend after the
Ordinance passed. These vendors allegedly stated that they would not par-
ticipate in a gun show where guns could not be displayed.

“Significantly, the Nordykes have made clear that the Second Amend-
ment violation, which they and their co-plaintiffs allegedly suffered, stems
wholly from the Nordykes’ inability to conduct a successful gun show at
the county fairgrounds. Indeed, the Proposed Second Amended Complaint
notes repeatedly that “[s]imply adding gun shows . . . to the list of events
exempt from the general prohibition [of possessing guns on county prop-
erty] would have been sufficient to prevent this particular lawsuit from
being filed.” The proposed complaint never alleges that any of the plain-
tiffs wished to carry guns onto county property for the purpose of defend-
ing themselves while on that property.
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show. After the district court denied this motion, we accepted
the Nordykes’ interlocutory appeal. Rather than reaching the
First Amendment question, however, we certified the preemp-
tion question to the California Supreme Court. See Nordyke
v. King, 229 F.3d 1266, 1267 (9th Cir. 2000) (“Nordyke 1”).
The California Supreme Court answered that the County
Ordinance was not preempted by state law. See Nordyke v.
King, 44 P.3d 133, 138 (Cal. 2002) (“Nordyke 11).

After receiving that response, we returned to the Nordykes’
First Amendment claim. Construing their challenge as a facial
one, we rejected the argument that the Ordinance burdened
the expressive conduct of gun possession. See Nordyke v.
King, 319 F.3d 1185, 1190 (9th Cir. 2003) (“Nordyke 1117).
Our opinion noted that its rejection of the facial attack did not
“foreclose a future as applied challenge to the Ordinance.” Id.
at 1190 n.3.

In Nordyke 111 we also responded to developments in the
law while the certified question was pending in the California
Supreme Court, by granting the Nordykes’ motion to file sup-
plemental briefing on a potential Second Amendment claim,
see id. at 1188, and then holding that Ninth Circuit precedent
precluded such claim, see id. at 1191-92 (citing Hickman v.
Block, 81 F.3d 98 (9th Cir. 1996)).

On remand, the Nordykes moved for leave to amend the
complaint to add claims under the Second Amendment, the
Equal Protection Clause, the Due Process Clause, and the
Ninth Amendment.® The district court allowed the addition of
all claims except for the Second Amendment claim, which the
district court deemed futile because Nordyke Ill had already
held that a Second Amendment claim was precluded by bind-
ing circuit precedent. After two motions to dismiss, only the
First Amendment and equal protection claims survived. The

*This motion, now at issue, was filed six years ago, on December 4,
2004.
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district court then granted summary judgment to the County
on those remaining claims. The Nordykes timely appealed.

On that appeal, the Nordykes challenged the district court’s
ruling that adding a Second Amendment claim would be
futile, as well as the district court’s grant of summary judg-
ment on their First Amendment and equal protection claims.
Before we ruled on the appeal, however, the Supreme Court
decided District of Columbia v. Heller, 554 U.S. 570 (2008),
which held that the Second Amendment protects an individual
right to keep and to bear arms for self-defense. After further
briefing, we affirmed on all three issues. See Nordyke v. King,
563 F.3d 439 (9th Cir. 2009) (“Nordyke IV”). On the Second
Amendment issue, we held: (1) the individual right to keep
and to bear arms recognized in Heller is incorporated against
state and local governments through the Due Process Clause
of the Fourteenth Amendment; but (2) the Ordinance consti-
tuted a permissible regulation of firearms under the Second
Amendment. See id. at 446-60. We declined to adopt an
explicit standard of review for evaluating gun-control regula-
tions.

Nordyke IV was subsequently vacated and reheard en banc.
See Nordyke v. King, 575 F.3d 890 (9th Cir. 2009). But before
the en banc panel issued its decision, the Supreme Court
decided McDonald v. Chicago, 130 S. Ct. 3020 (2010), hold-
ing, as we did in Nordyke IV, that “the Second Amendment
right to keep and bear arms” is “fundamental to our scheme
of ordered liberty” and, therefore, incorporated against the
states through the Due Process Clause of the Fourteenth
Amendment. Id. at 3036. To support this holding, the Court
went to great lengths to demonstrate that the right to keep and
to bear arms is a “fundamental” right. See id. at 3037, 3041-
44. McDonald also specifically rejected the suggestion that
the Second Amendment should receive less protection than
the rest of the Bill of Rights. See id. at 3044 (“[W]hat [respon-
dents] must mean is that the Second Amendment should be
singled out for special—and specially unfavorable—
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treatment. We reject that suggestion.”). McDonald, like
Heller before it, did not explicitly adopt a standard of review
for Second Amendment cases. See Heller, 554 U.S. at 629,
634.

In response, the en banc panel remanded the case to this
panel “for further consideration in light of McDonald.” Nor-
dyke v. King, 611 F.3d 1015, 1015 (9th Cir. 2009) (en banc).
We then ordered supplemental briefing addressing “the
impact of McDonald on the disposition of this case,” as well
as “any other issue properly before this court, including the
level of scrutiny that should be applied to the ordinance in
question.” After further oral argument, the case was resubmit-
ted.

[1] Because the Supreme Court has yet to articulate a stan-
dard of review in Second Amendment cases, that task falls to
the courts of appeals and the district courts. It has been sug-
gested that only regulations which substantially burden the
right to keep and to bear arms should receive heightened scru-
tiny. See United States v. Masciandaro, _ F.3d __ , 2011
WL 1053618, at *11 (4th Cir. 2011); United States v. Chester,
628 F.3d 673, 680-83 (4th Cir. 2010); United States v. Marz-
zarella, 614 F.3d 85, 89 (3d Cir. 2010); Heller v. District of
Columbia, 698 F. Supp. 2d 179, 188 (D.D.C. 2010). Other
courts would apply strict scrutiny to all gun-control regula-
tions. See United States v. Engstrum, 609 F. Supp. 2d 1227,
1231-32 (D. Utah 2009).°

®We recently upheld the constitutionality of 18 U.S.C. § 924(c)(1)(A),
which criminalizes the possession of a gun in furtherance of a drug crime,
against a Second Amendment challenge. See United States v. Potter, 630
F.3d 1260 (9th Cir. 2011). But we declined to adopt a standard of review
for Second Amendment analysis in that case.
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[2] The Supreme Court’s reasoning in Heller and McDon-
ald suggests that heightened scrutiny does not apply unless a
regulation substantially burdens the right to keep and to bear
arms for self-defense. In Heller, the Court distinguished the
blanket handgun ban there at issue from apparently permissi-
ble gun-control regulations, by examining the extent to which
each law burdened the core right to armed self-defense. The
Court asserted that “the inherent right of self-defense has been
central to the Second Amendment right. The handgun ban
amounts to a prohibition of an entire class of arms that is
overwhelmingly chosen by American society for that lawful
purpose.” Heller, 554 U.S. at 628. The Heller Court pro-
ceeded to review several reasons why “a citizen may prefer a
handgun for home defense.” Id. at 629.” The Court concluded
that, “whatever the reason, handguns are the most popular
weapon chosen by Americans for self-defense in the home,
and a complete prohibition of their use is invalid.” Id. “Few
laws in the history of our Nation have come close to the
severe restriction of the District’s handgun ban,” the Court
added. Id. Heller thus reasoned that, because handguns are
extremely useful for self-defense, the District’s complete
handgun ban substantially burdened the core right to armed
self-defense, and was therefore unconstitutional. See Eugene
Volokh, Implementing the Right to Keep and Bear Arms for
Self-Defense, 56 UCLA L. Rev. 1443, 1456-57 (2009) (noting
that Heller struck down the handgun ban because it made
“self-defense materially more difficult” and that the Heller
Court’s “analysis suggested that the severity of the burden
was important”). Likewise, Heller determined that the Dis-
trict’s requirement that firearms in the home be kept inopera-
ble made “it impossible for citizens to use [firearms] for the

"The reasons the Court listed were that handguns are “easier to store in
a location that is readily accessible in an emergency,” they “cannot easily
be redirected or wrestled away by an attacker,” they are “easier to use for
those without the upper-body strength to lift and aim a long gun,” and they
“can be pointed at a burglar with one hand while the other hand dials the
police.” Heller, 554 U.S. at 629.
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core lawful purpose of self-defense and is hence unconstitu-
tional.” 1d. at 630. It was the handgun ban’s heavy burden on
effective self-defense that offended the Second Amendment.

The Heller Court contrasted the handgun ban’s substantial
burden on Second Amendment rights with eighteenth-century
gunpowder storage laws, which required that excess gunpow-
der be kept in a special container or on the top floor of the
home. The Court noted that “[n]othing about those fire-safety
laws undermines our analysis” because “they do not remotely
burden the right of self-defense as much as an absolute ban
on handguns.” 1d. at 632. Similarly, in distinguishing the
handgun ban from colonial laws that imposed minor fines for
unauthorized discharge of weapons, the Court asserted that
“[t]hose [colonial] laws provide no support for the severe
restriction in the present case.” 1d. In so reasoning, the Heller
Court again suggested a distinction between remote and
severe burdens on the right to keep and to bear arms. See also
id. at 629 (citing a nineteenth century state supreme court case
for the proposition that “[a] statute which, under the pretence
of regulating, amounts to a destruction of the right, or which
requires arms to be so borne as to render them wholly useless
for the purpose of defence, would be clearly unconstitution-
al”).

Conversely, applying strict scrutiny to every gun-control
regulation would be inconsistent with Heller’s reasoning.
Under the strict scrutiny approach, a court would have to
determine whether each challenged gun-control regulation is
narrowly tailored to a compelling governmental interest (pre-
sumably, the interest in reducing gun crime). But Heller spe-
cifically renounced an approach that would base the
constitutionality of gun-control regulations on judicial estima-
tions of the extent to which each regulation is likely to reduce
such crime.

Indeed, the Heller majority rejected Justice Breyer’s pro-
posed “interest-balancing” test that would ask “whether the
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statute burdens a protected interest . . . out of proportion to the
statute’s salutary effects upon other important governmental
interests.” Id. at 689-90 (Breyer, J., dissenting). The problem
with Justice Breyer’s test was not that it would require judges
to determine the burden that gun-control regulations impose
on the right to keep and to bear arms; indeed, as demonstrated
above, the Heller majority engaged in just that analysis.
Rather, the majority rejected such test because it would allow
judges to constrict the scope of the Second Amendment in sit-
uations where they believe the right is too dangerous. See id.
at 634 (majority opinion) (“The very enumeration of the right
takes out of the hands of government—even the Third Branch
of Government—the power to decide on a case-by-case basis
whether the right is really worth insisting upon.”); id. (“A
constitutional guarantee subject to future judges’ assessments
of its usefulness is no constitutional guarantee at all.”). But
applying strict scrutiny to every gun-control regulation would
require courts routinely to make precisely those types of gov-
ernment interest assessments.

[3] Just as important as what Heller said about a
government-interest approach is what Heller did not say.
Nowhere did it suggest that some regulations might be per-
missible based on the extent to which the regulation furthered
the government’s interest in preventing crime. Instead, Heller
sorted such regulations based on the burden they imposed on
the right to keep and to bear arms for self-defense.

B

We are satisfied that a substantial burden framework will
prove to be far more judicially manageable than an approach
that would reflexively apply strict scrutiny to all gun-control
laws. As McDonald recognized, “assess[ing] the costs and
benefits of firearms restrictions” requires “difficult empirical
judgments in an area in which [judges] lack expertise.” 130
S. Ct. at 3050. Indeed, whether a gun-control regulation
serves the government’s interest in safety is likely to be a dif-
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ficult question to answer. See Heller, 554 U.S. at 702 (Breyer,
J., dissenting) (“[E]mpirically based arguments . . . cannot
prove either that handgun possession diminishes crime or that
handgun bans are ineffective.”); Volokh, supra, at 1461
(arguing that it “is likely to be especially hard” to “estimate
the effectiveness of [a gun-control] law in preventing future
crime and injury”™).

Applying strict scrutiny to every gun regulation would
require courts to assess the effectiveness of a myriad of gun-
control laws. Whenever a law is challenged under the Second
Amendment, the government is likely to claim that the law
serves its interest in reducing crime. See, e.g., Defs.” Br. at 19
(asserting that the Ordinance serves the County’s interest in
“minimiz[ing] the risk of shootings™). Because the Supreme
Court has already held that “the Government’s general inter-
est in preventing crime” is “compelling,” United States v.
Salerno, 481 U.S. 739, 754 (1987), the question, under strict
scrutiny, would be whether the regulation is narrowly tailored
to that interest. But courts cannot determine whether a gun-
control regulation is narrowly tailored to the prevention of
crime without deciding whether the regulation is likely to be
effective (or, at least, whether less burdensome regulations
would be as effective). Sorting gun-control regulations based
on their likely effectiveness is a task better fit for the legisla-
ture. Cf. Richard H. Fallon, Jr., Judicially Manageable Stan-
dards and Constitutional Meaning, 119 Harv. L. Rev. 1274,
1291 (2006) (“A test may be deemed judicially unmanageable
if it would require courts to make empirical findings or pre-
dictive judgments for which they lack competence.”).

By contrast, the substantial burden test, though hardly
mechanical, will not produce nearly as many difficult empiri-
cal questions as strict scrutiny. See Volokh, supra, at 1459-60
(arguing that it is easier to determine whether a law substan-
tially burdens the right to bear arms than to figure out whether
a law “will reduce the danger of gun crime”). Indeed, courts
make similar determinations in other constitutional contexts.
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See, e.g., Planned Parenthood of Se. Pa. v. Casey, 505 U.S.
833 (1992) (holding that pre-viability abortion regulations are
unconstitutional if they impose an “undue burden” on a
women’s right to terminate her pregnancy); Clark v. Cmty. for
Creative Non-Violence, 468 U.S. 288, 293 (1984) (stating that
content-neutral speech regulations are unconstitutional if they
do not “leave open ample alternative channels for communi-
cation”). Courts can use the doctrines generated in these
related contexts for guidance in determining whether a gun-
control regulation is impermissibly burdensome, as we sug-
gest below.

C

In their supplemental briefs, the Nordykes and their amici
argue that McDonald requires this Court to give strict scrutiny
to the Ordinance. This is so, the briefs assert, because
McDonald held that the right to keep and to bear arms is “fun-
damental.” For support, the briefs point to a number of cases
noting that laws burdening fundamental rights trigger strict
scrutiny. See, e.g., Clark v. Jeter, 486 U.S. 456, 461 (1988)
(“[C]lassifications affecting fundamental rights . . . are given
the most exacting scrutiny.”).

But, the Supreme Court does not apply strict scrutiny to
every law that regulates the exercise of a fundamental right,
despite language in some cases suggesting the contrary.
Instead, in a variety of contexts, the Court applies mere ratio-
nal basis scrutiny to laws that regulate, but do not signifi-
cantly burden, fundamental rights. Cf. Casey, 505 U.S. at 873
(“Not every law which makes a right more difficult to exer-
cise is, ipso facto, an infringement of that right.”).

For instance, even though the Supreme Court has recog-
nized a constitutional right to obtain an abortion,® it has

8Admittedly, there is some dispute over whether the right to obtain an
abortion still enjoys “fundamental” status. See Lawrence v. Texas, 539



CaBas@ToT5I6363 0m3220ll FRge7a5a639 DIEAT$598a-2DkiEays: 136139 (45 of 69)

NorDYKE V. KING 5643

approved a number of regulations that had the “effect of
increasing the cost or decreasing the availability” of abor-
tions. Id. at 874. These regulations command mere rational
basis review so long as they do not pose an “undue burden”
on the right to abort a non-viable fetus. See Gonzales v. Car-
hart, 550 U.S. 124, 146 (2007). Similarly, “the government
may impose reasonable restrictions on the time, place, or
manner of protected speech,” provided, inter alia, that the
restrictions are not too cumbersome. See Ward v. Rock
Against Racism, 491 U.S. 781, 791 (1989).

And the Court has rejected the proposition that “a law that
imposes any burden upon the right to vote [or to associate
with others for political purposes] must be subject to strict
scrutiny.” Burdick v. Takushi, 504 U.S. 428, 432 (1992).
Thus, rather than strictly scrutinizing every law which bur-
dens these rights, the Supreme Court has held that “the rigor-
ousness of our inquiry into the propriety of a state election
law depends upon the extent to which a challenged regulation
burdens First and Fourteenth Amendment rights.” Id. at 434.
Election laws trigger strict scrutiny only where the rights to
vote and to associate “are subjected to ‘severe’ restrictions.”
Id. (internal quotation marks and citations omitted); see also
Wash. State Grange v. Wash. State Republican Party, 552
U.S. 442, 451-52 (2008). Indeed, even though “the right to
marry is of fundamental importance,” regulations of that right
do not trigger strict scrutiny unless they “significantly inter-
fere[ ] with [its] exercise.” Zablocki v. Redhail, 434 U.S. 374,
383 (1978).

U.S. 558, 589-95 (2003) (Scalia, J., dissenting) (arguing that Roe’s state-
ment that abortion is a “fundamental right” has been undermined by sub-
sequent cases holding that only rights that are “ “‘deeply rooted in this
Nation’s history and tradition’ ” are “fundamental” (quoting Washington
v. Glucksberg, 521 U.S. 702, 721 (1997))). Compare Roe v. Wade, 410
U.S. 113, 155 (1973) (deeming the right to an abortion “fundamental”),
with Casey, 505 U.S. at 843-912 (not once describing abortion as a “fun-
damental right” or a “fundamental liberty interest”). We express no opin-
ion on this issue.
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[4] Accordingly, we hold that only regulations which sub-
stantially burden the right to keep and to bear arms trigger
heightened scrutiny under the Second Amendment.®

[5] Having determined the standard of review, the question
becomes whether the Nordykes’ Proposed Second Amended
Complaint sufficiently alleged that the Ordinance substan-
tially burdens their right to keep and to bear arms. The Nor-
dykes only challenge the ordinance as an effective prohibition
of gun shows on county fairgrounds. That is, they complain
that they cannot display and sell guns on county property;
they do not allege that they wish to carry guns on county
property for the purpose of defending themselves while on
that property.*® Thus, the proper inquiry is whether a ban on
gun shows at the county fairgrounds substantially burdens the
right to keep and to bear arms; not whether a county can ban
all people from carrying firearms on all of its property for any
purpose. See Carhart, 550 U.S. at 168 (“It is neither our obli-
gation nor within our traditional institutional role to resolve
questions of constitutionality with respect to each potential
situation that might develop.”).*

*We need not decide today precisely what type of heightened scrutiny
applies to laws that substantially burden Second Amendment rights.

%Indeed, the Proposed Second Amended Complaint repeatedly notes
that simply excepting gun shows from the ban on possessing guns on
county property “would have been sufficient to prevent this particular law-
suit from being filed.”

“Even if the Court construes the claim as a facial challenge—an inter-
pretation which the proposed complaint does not support— such a chal-
lenge would clearly fail because the Nordykes have not alleged that the
Ordinance “would be unconstitutional in a large fraction of relevant
cases,” Carhart, 550 U.S. at 124, let alone that it would be unconstitu-
tional in all cases, see Ohio v. Akron Ctr. for Reproductive Health, 497
U.S. 502, 514 (1990) (“[B]ecause appellees are making a facial challenge
to a statute, they must show that no set of circumstances exists under
which the Act would be valid” (internal quotation marks omitted)); United
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Where, as here, government restricts the distribution of a
constitutionally protected good or service, courts typically ask
whether the restriction leaves open sufficient alternative ave-
nues for obtaining the good or service. For instance, courts
reviewing a restriction on the time, place, or manner of pro-
tected speech will ask whether the restriction “leave[s] open
ample alternative channels for communication of the informa-
tion.” Ward, 491 U.S. at 791. Thus, the Supreme Court upheld
an ordinance that prohibited “picketing before or about the
residence . . . of any individual” because protestors were not
barred from residential neighborhoods generally, but rather
could “enter such neighborhoods, alone or in groups, even
marching,” go “door-to-door to proselytize their views,” “dis-
tribute literature,” and *“contact residents by telephone.”
Frisby v. Schultz, 487 U.S. 474, 477, 483-84 (1988).

Likewise, the Supreme Court recently held that a ban on
one particular method of performing an abortion did not con-
stitute an “undue burden” on the right to an abortion in part
because “[a]lternatives [were] available to the prohibited pro-
cedure.” Carhart, 550 U.S. at 164; see also id. at 165 (“[T]he
Act allows . . . a commonly used and generally accepted
[abortion] method, so it does not construct a substantial obsta-
cle to the abortion right.”).

[6] Following this lead, when deciding whether a restric-
tion on gun sales substantially burdens Second Amendment
rights, we should ask whether the restriction leaves law-
abiding citizens with reasonable alternative means for obtain-

States v. Salerno, 481 U.S. 739, 745 (1987) (“A facial challenge to a legis-
lative Act is . . . the most difficult challenge to mount successfully, since
the challenger must establish that no set of circumstances exists under
which the Act would be valid.”). Instead, the Nordykes only discuss one
application of the Ordinance—to gun shows on fairgrounds.
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ing firearms sufficient for self-defense purposes. See United
States v. Marzzarella, 595 F. Supp. 2d 596, 606 (W.D. Pa.
2009) (suggesting that a ban on guns with obliterated serial
numbers should be judged under a standard comparable to
that “applicable to content-neutral time, place and manner
restrictions,” and upholding the ban partly because it leaves
“open ample opportunity for law-abiding citizens to own and
possess guns”), aff’d, 614 F.3d 85, 95 (3d Cir. 2010).

Similarly, a law does not substantially burden a constitu-
tional right simply because it makes the right more expensive
or more difficult to exercise. See Carhart, 550 U.S. at 157-58
(“ “The fact that a law which serves a valid purpose, one not
designed to strike at the right itself, has the incidental effect
of making it more difficult or more expensive to procure an
abortion cannot be enough to invalidate it.” ” (quoting Casey,
505 U.S. at 874)); Zablocki, 434 U.S. at 387 n.12 (noting that
a law reducing the federal benefits of a couple by twenty dol-
lars on account of their marriage did not “substantial[ly] . . .
interfere[ ] with the freedom to marry,” because it was
unlikely to “significantly discourage[ ]” any marriage). Thus,
regulations of gun sales do not substantially burden Second
Amendment rights merely because they make it more difficult
to obtain a gun. Cf. Heller, 554 U.S. at 626-27 (“[N]othing in
our opinion should be taken to cast doubt on . . . laws impos-
ing conditions and qualifications on the commercial sale of
arms.”).

Finally, a regulation is particularly unlikely to impose a
substantial burden on a constitutional right where it simply
declines to use government funds or property to facilitate the
exercise of that right. For instance, the Supreme Court held
that excluding even medically necessary abortions from Med-
icaid coverage did not constitute an “unduly burdensome
interference with [a pregnant women’s] freedom to decide
whether to terminate her pregnancy.” Harris v. McRae, 448
U.S. 297, 313 (1980). Regulations that simply refuse to pro-
vide government subsidies to gun dealers, therefore, do not
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constitute a substantial burden on the right to keep and to bear
arms.

B

[7] Applying the foregoing considerations, we must deter-
mine whether the Proposed Second Amended Complaint
alleged sufficient facts to suggest plausibly that the Ordinance
substantially burdens the Nordykes’ right to keep and to bear
arms.* It does not assert that the Ordinance makes it materi-
ally more difficult to obtain firearms. Nor does it allege a
shortage of places to purchase guns in or near Alameda
County. In any event, the Ordinance does not prohibit gun
shows, but merely declines to host them on government prem-
ises. The Proposed Second Amended Complaint, therefore,
does not allege sufficient facts to state a Second Amendment
claim capable of surviving a motion to dismiss. Accordingly,
we conclude that the district court properly denied the Nor-
dykes’ motion for leave to amend to that extent.

Nevertheless, the district court did not state whether its
denial of leave to amend was with prejudice, which it presum-
ably was since it unequivocally stated that “Plaintiffs lack| ]
standing to assert a Second Amendment violation.” A denial
of leave to amend for futility should be with prejudice when-
ever a dismissal of the proposed complaint would have been

2Under Federal Rule of Civil Procedure 15(a), leave to amend should
be given freely, but need not be granted when the proposed amendment
is futile. See Universal Mortgage Co. v. Prudential Ins. Co., 799 F.2d 458,
459 (9th Cir. 1986). A proposed amended complaint is futile if it would
be immediately “subject to dismissal.” Steckman v. Hart Brewing, Inc.,
143 F.3d 1293, 1298 (9th Cir. 1998). Thus, the “proper test to be applied
when determining the legal sufficiency of a proposed amendment is identi-
cal to the one used when considering the sufficiency of a pleading chal-
lenged under Rule 12(b)(6).” Miller v. Rykoff-Sexton, Inc., 845 F.2d 209,
214 (9th Cir. 1988). In evaluating whether the district court should have
granted the Nordykes’ motion for leave to amend, therefore, we look only
to facts pled in the Proposed Second Amended Complaint. See Ashcroft
v. Igbal, 129 S. Ct. 1937, 1949-50 (2009).
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with prejudice, Miller, 845 F.2d at 214, that is, if the proposed
complaint “could not be saved by amendment,” Eminence
Capital, LLC v. Aspeon, Inc., 316 F.3d 1048, 1052 (9th Cir.
2003).

But the Nordykes submitted the Proposed Second
Amended Complaint over six years ago. Since then, all of the
Supreme Court’s modern Second Amendment case law has
been created. See McDonald v. Chicago, 130 S. Ct. 3020
(2010); District of Columbia v. Heller, 554 U.S. 570 (2008);
cf. Nordyke 1V, 563 F.3d at 459 (“Second Amendment law
remains in its infancy.”).”® Accordingly, there may well be
facts which the Nordykes did not consider relevant in 2004,
and thus did not allege in the Proposed Second Amended
Complaint, but which, if now alleged, might plausibly suggest
that the Ordinance substantially burdens the Nordykes’ Sec-
ond Amendment rights.

[8] Therefore, to the extent that the district court’s denial
of leave to amend was with prejudice, it must be vacated and
the Nordykes given the opportunity further to amend their
complaint. If they do, the district court should consider, in
light of Heller, McDonald, and this opinion, whether the Nor-
dykes have alleged a viable Second Amendment claim.

v

Judge Gould respectfully disagrees with the substantial bur-
den framework that we adopt today. Instead, he would “sub-
ject to heightened scrutiny only arms regulations falling
within the core purposes of the Second Amendment.” Concur.
at 5659. All other gun-control regulations would trigger only

3Before Heller, the Court last considered the meaning of the Second
Amendment in United States v. Miller, 307 U.S. 174 (1939). For years,
several courts, including our own, read Miller to hold that the Second
Amendment does not afford individuals the right to keep and to bear arms
for self-defense. See, e.g., Hickman, 81 F.3d at 101.
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“reasonableness review.” Id. Depending on how one reads
Judge Gould’s framework, we suggest that it is either equiva-
lent to the approach we adopt today, or inconsistent with the
Supreme Court’s decisions in Heller and McDonald.

On one reading, Judge Gould’s approach is roughly the
same as our own. After all, it is not initially clear how deter-
mining whether a regulation “substantially burdens the right
to keep and to bear arms” is different from determining
whether the regulation “fall[s] within the core purposes of the
Second Amendment.” Both approaches would require a court
to determine the extent to which a regulation interferes with
the right to keep and to bear arms, and both would apply
heightened scrutiny only to regulations whose interference
with the right reaches a certain threshold.

Judge Gould seems to think his “core purposes” test does
not require any such degree-of-burden analysis. For instance,
he insists that “[IJaws banning handguns are constitutionally
suspect not because they ‘burden’ the Second Amendment
right, but because they proscribe the very activity that the
Second Amendment protects—armed defense of the home.”
Concur. at 5662. But a handgun ban does not “proscribe”
armed self-defense; it just makes it far more difficult. Thus,
in Heller, the District of Columbia asserted that “it is permis-
sible to ban the possession of handguns so long as the posses-
sion of other firearms ( i.e., long guns) is allowed.” 554 U.S.
at 629. In order to reject this argument, the Heller majority
had to establish that handguns are extremely useful for self-
defense and, therefore, that the handgun ban seriously under-
mined the right to armed self-defense. Id. Given the infinite
variety of conceivable gun-control regulations, we suspect
that applying Judge Gould’s test would require a similar
degree-of-burden assessment in order to determine which reg-
ulations conflict with the “core purposes” of the Second
Amendment and which do not.

Judge Gould’s framework could also be read as applying
mere rational basis scrutiny to every gun-control regulation
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that is not a complete ban on handguns. This reading is sug-
gested by Judge Gould’s statements that “reasonableness
should be our guide in the Second Amendment context,” Con-
cur. at 5660-61, and that he “would be deferential to a legisla-
ture’s reasonable regulations unless they specifically restrict
defense of the home, resistance of tyrannous government, or
protection of country,” id. at 5663. But the Supreme Court has
rejected an approach that would enforce the Second Amend-
ment wholly, or primarily, through rational basis review. See
Heller, 554 U.S. at 629 n.27 (“If all that was required to over-
come the right to keep and bear arms was a rational basis, the
Second Amendment would be redundant with the separate
constitutional prohibitions on irrational laws, and would have
no effect.”); cf. McDonald, 130 S. Ct. at 3044 (refusing to
treat the Second Amendment as a “second-class right, subject
to an entirely different body of rules than the other Bill of
Rights guarantees™).

Appearing to defend this second reading of his approach,
Judge Gould asserts that “[i]n the First Amendment context,
we do not hold time, place, and manner speech restrictions to
be constitutionally suspect when they substantially burden
speech.” Concur. at 5662. But, even content-neutral time,
place, and manner restrictions are suspect if they fail to “leave
open ample alternative channels for communication.” Ward,
491 U.S. at 791. That is just another way of saying that such
regulations cannot be too “restrictive,” id. at 802, or, too bur-
densome. Accordingly, the Court has struck down content-
neutral, time, place, and manner restrictions that are so broad
as to burden substantially one’s freedom of speech. See Mar-
tin v. Struthers, 319 U.S. 141 (1943) (striking down an ordi-
nance banning door-to-door solicitation); Schneider v. New
Jersey, 308 U.S. 147, 162-63 (1939) (striking down an ordi-
nance prohibiting the distribution of handbills).

Drawing from these cases, we have directed lower courts,
when deciding whether a restriction on gun sales substantially
burdens Second Amendment rights, to ask whether the restric-
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tion leaves law-abiding citizens with reasonable alternative
means for obtaining firearms sufficient for self-defense pur-
poses. See supra Part I11.A. By contrast, Judge Gould would
apparently apply rational basis review to every gun sales reg-
ulation, even if it made guns nearly impossible to obtain. This
is alarming since almost every gun-control regulation—even
those amounting to de facto gun bans—is rationally related to
the government’s legitimate interest in reducing gun crime.
See Heller, 554 U.S. at 629 n.27 (“[T]his law, like almost all
laws, would pass rational-basis scrutiny.”). The Supreme
Court was not exaggerating when it insisted that a Second
Amendment backed only by rational basis review would have
“no effect.” Heller, 554 U.S. at 629 n.27.*

Finally, Judge Gould asserts that there is a difference
between “rational basis review” and “reasonableness review,”

YHeller made clear that the right it recognized is not “a right to keep
and carry any weapon whatsoever in any manner whatsoever and for
whatever purpose,” asserting that “nothing in our opinion should be taken
to cast doubt on longstanding prohibitions on the possession of firearms
by felons and the mentally ill, or laws forbidding the carrying of firearms
in sensitive places, such as schools and government buildings, or laws
imposing conditions and qualifications on the commercial sale of arms.”
554 U.S. at 626. In a footnote, the Court stated that “we identify these pre-
sumptively lawful regulatory measures only as examples; our list does not
purport to be exhaustive.” Id. at 627 n.26.

Judge Gould focuses on the footnote’s reference to “presumptively law-
ful regulations,” reading it to mean “regulations that will command only
rationality review.” Concur. at 5661. We believe it most unlikely that, in
a one-sentence footnote, the Supreme Court would undermine the rest of
its analysis by declaring, inter alia, that all gun sales regulations, no matter
how burdensome, should receive the rubber stamp of rational basis review.
Instead, we read “presumptively lawful regulations” to mean “regulations
which we presume will survive constitutional scrutiny,” and to say nothing
about what standard of review should be applied to them. This reading fits
with the context in which the remark was made: cautioning readers against
overreading the opinion. As Judge Easterbrook put it, this section of
Heller is merely “precautionary language” that “warns readers not to treat
Heller as containing broader holdings than the Court set out to establish.”
United States v. Skoien, 614 F.3d 638, 640 (7th Cir. 2010).
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in that the latter “ “focuses on the balance of the interests at
stake, rather than merely on whether any conceivable ratio-
nale exists.” ” Concur. at 5663-64 (quoting State v. Cole, 665
N.W.2d 328, 338 (Wis. 2003)). This interest-balancing test
sounds exactly like Justice Breyer’s “interest-balancing” test
that would ask “whether the statute burdens a protected inter-
est . . . out of proportion to the statute’s salutary effects upon
other important governmental interests.” Heller, 554 U.S.
689-90 (Breyer, J., dissenting). We believe the Supreme Court
has rejected such an approach in no uncertain terms. See id.
at 634-35; McDonald, 130 S. Ct. at 3047 (“In Heller . . . we
expressly rejected the argument that the scope of the Second
Amendment right should be determined by judicial interest
balancing.”).

\%

The Nordykes also appeal from the district court’s grant of
summary judgment on their First Amendment claim.

[9] We have already laid out the template for analyzing the
Nordykes” First Amendment claim, albeit in the context of a
facial challenge:

In evaluating the Nordykes claim, we must ask
whether “[a]n intent to convey a particularized mes-
sage [is] present, and [whether] the likelihood [is]
great that the message would be understood by those
who viewed it.” Spence v. Washington, 418 U.S.
405, 410-11 (1974). If the possession of firearms is
expressive conduct, the question becomes whether
the County’s “regulation is related to the suppression
of free expression.” Texas v. Johnson, 491 U.S. 397,
403 (1989). If so, strict scrutiny applies. If not, we
must apply the less stringent standard announced in
United States v. O’Brien, 391 U.S. 367, 377 (1968).

Nordyke 111, 319 F.3d at 1189. Because the County “does not
contest that gun possession in the context of a gun show may
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involve certain elements of protected speech,” we assume,
without deciding, that the display of guns at a gun show is
expressive conduct under Spence.

A

The next question is whether to apply strict scrutiny to the
Ordinance under Johnson or “the less stringent standard” of
O’Brien. The level of scrutiny depends on whether the Ordi-
nance is “related to the suppression of free expression.” John-
son, 491 U.S. at 407 (internal quotation marks and citation
omitted). That is, the government may not “proscribe particu-
lar conduct because it has expressive elements.” Id. at 406. If
a law hits speech because it aimed at it, then courts apply
strict scrutiny; but if it hits speech without having aimed at it,
then courts apply the O’Brien intermediate scrutiny standard.
See id. at 407 (“[T]he governmental interest in question
[must] be unconnected to expression in order to come under
O’Brien’s less demanding rule.”).

The Nordykes argue that the County adopted the Ordinance
in order to prevent members of the “gun culture” from
expressing their views about firearms and the Second Amend-
ment. However, the Ordinance’s language suggests that gun
violence, not gun culture, motivated its passage. Section
9.12.120(a) recites several statistics about gunshot deaths and
injuries in  Alameda County and then concludes that
“[p]rohibiting the possession of firearms on County property
will promote the public health and safety by contributing to
the reduction of gunshot fatalities and injuries in the County.”
Id. Nevertheless, the Nordykes point to alternative evidence
of the Ordinance’s purpose: the comments of Supervisor King
and the section 9.12.120(f)(4) exception for authorized fire-
arm use at certain artistic events.

King’s private and public remarks, quoted above, could be
read to suggest that she harbored a motive to exclude people
of a certain view on gun use from the fairgrounds. But the
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feelings of one county official do not necessarily bear any
relation to the aims and interests of the county legislature as
a whole. Indeed, the O’Brien Court admonished litigants
against attributing the motivations of legislators to legisla-
tures:

What motivates one legislator to make a speech
about a statute is not necessarily what motivates
scores of others to enact it, and the stakes are suffi-
ciently high for us to eschew guesswork. We decline
to void essentially on the ground that it is unwise
legislation which Congress had the undoubted power
to enact and which could be reenacted in its exact
form if the same or another legislator made a ‘wiser’
speech about it.

391 U.S. at 384.

In Johnson, too, the Court determined whether the law at
issue was related to the suppression of speech without psy-
choanalyzing its authors. The opinion did not mention legisla-
tive history or the stated motives of any legislator. Instead, it
analyzed the statute in terms of the interests the state declared,
not the personal likes or dislikes of the law’s backers. Other
First Amendment cases are of a piece. See, e.g., City of Ren-
ton v. Playtime Theatres, Inc., 475 U.S. 41, 48 (1986) (“The
ordinance by its terms is designed to prevent crime, protect
the city’s retail trade, maintain property values, and generally
protect and preserve the quality of the city’s neighborhoods,
commercial districts, and the quality of urban life, not to sup-
press the expression of unpopular views.” (emphasis added)
(internal quotation marks and alterations omitted)).

This approach is particularly appropriate here, because the
County has offered a plausible purpose for the Ordinance: the
reduction of gun violence on county property. The Ordinance
itself proclaims that purpose; even Supervisor King expressed
it during her press conference.
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Undeterred, the Nordykes insist that the Ordinance’s excep-
tion for certain artistic productions or events reveals its con-
stitutionally suspect motives. They cry foul because the
Ordinance effectively bans gun shows at the fairgrounds,
while going out of its way to accommodate gun-bearing mili-
tary reenactors. But statutes frequently have exceptions; the
exceptions only suggest unconstitutional favoritism if what
they allow generates problems that are so similar to what they
prohibit as to admit of no other rational explanation. See
Metromedia, Inc. v. City of San Diego, 453 U.S. 490, 510-12
(2981) (plurality opinion). It is not difficult to see how 4000
shoppers trading in modern firearms is sufficiently distinct
from a crowd of history buffs dressed in traditional garb play-
ing with blank ammunition.

[10] Accordingly, we reject the Nordykes’ invitation to
apply strict scrutiny because we conclude that the Ordinance
is “unrelated to the suppression of free expression.” Johnson,
491 U.S. at 407 (internal quotation marks and citation omit-
ted). Instead, O’Brien’s intermediate scrutiny standard
applies.

B

“IW]hen ‘speech’ and ‘nonspeech’ elements are combined
in the same course of conduct, a sufficiently important gov-
ernmental interest in regulating the nonspeech element can
justify incidental limitations on First Amendment freedoms.”
O’Brien, 391 U.S. at 376. More specifically, “a government
regulation is sufficiently justified if it is within the constitu-
tional power of the Government; if it furthers an important or
substantial governmental interest; if the governmental interest
is unrelated to the suppression of free expression; and if the
incidental restriction on alleged First Amendment freedoms is
no greater than is essential to the furtherance of that interest.”
Id. at 377.

Because the Nordykes no longer argue that the County
lacks the power to regulate firearms possession on county
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property, see Nordyke Il, 44 P.3d 133 (stating that the Ordi-
nance is not preempted by state law), we need not address the
first prong.

[11] The second prong requires us to evaluate whether the
Ordinance furthers the County’s interest in promoting safety
and discouraging violence. The Nordykes argue that, given
their as-applied challenge, the Ordinance is unconstitutional
because the County cannot show that any violence ever
occurred at their gun shows. But, even for an as-applied chal-
lenge, the government need not show that the litigant himself
actually contributes to the problem that motivated the law he
challenges. See, e.g., Clark, 468 U.S. at 296-97 (“[T]he valid-
ity of this regulation need not be judged solely by reference
to the demonstration at hand.”); One World One Family Now
v. City & Cnty. of Honolulu, 76 F.3d 1009, 1013 n.6 (9th Cir.
1996) (noting, in the context of an as-applied challenge, that
the government need not “offer any concrete evidence demon-
strating that [the plaintiff’s activities] actually” caused the
harm the government sought to prevent). Rather, it is enough
that the regulation generally “furthers an important or sub-
stantial governmental interest.” O’Brien, 391 U.S. at 376.
Here, there is sufficient evidence to suggest that the Ordi-
nance furthers the County’s interest in keeping those on its
property safe from gun crime.

[12] The third prong of the O’Brien test simply repeats the
threshold inquiry of whether the statute is unrelated to the
suppression of free expression, which we addressed above.
Which leaves the fourth and final prong: whether the restric-
tion on free expression is greater than necessary to further the
government’s interest. The Nordykes assert that there are less
restrictive ways the County could reduce gun violence, such
as by using metal detectors. But metal detectors would not
reduce gun violence on county property unless county offi-
cials could confiscate the guns that those devices discover.
And county officials could not confiscate the guns which the
metal detectors discover unless it were illegal to posses fire-
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arms on county property. The County thought it dangerous for
people to possess firearms on its property. Banning or strictly
regulating gun possession on county land is a straightforward
response to such a danger.

[13] We conclude that the Ordinance passes the O’Brien
test as applied to the Nordykes’ gun shows. The district court
properly granted summary judgment to the County on this
claim.

VI

The Nordykes’ final claim alleges a violation of the Equal
Protection Clause. This claim revolves around their suspicion
that the exception in the Ordinance for certain artistic events,
Alameda Code § 9.12.120(f)(4), was designed to favor mili-
tary reenactors over gun show participants, an alleged favorit-
ism resting on the County’s disdain for the “gun culture.”

[14] Where, as here, an ordinance does not “purposefully
operate[ ] to the detriment of a suspect class, the only require-
ment of equal protection is that [the ordinance] be rationally
related to a legitimate governmental interest.” Harris, 448
U.S. at 326; see also Romer v. Evans, 517 U.S. 620, 631
(1996) (stating that, because “most legislation classifies for
one purpose or another, with resulting disadvantage to various
groups,” the Court will uphold a legislative classification so
long as it “neither burdens a fundamental right nor targets a
suspect class,” and “bears a rational relation to some legiti-
mate end”). Here, the burdened class—be it “gun-owners,” or
“gun-show promoters and participants”—is not suspect. See
Olympic Arms v. Buckles, 301 F.3d 384, 388-89 (6th Cir.
2002). And, although the right to keep and to bear arms for
self-defense is a fundamental right, McDonald, 130 S. Ct. at
3036-43, that right is more appropriately analyzed under the
Second Amendment. Cf. Albright v. Oliver, 510 U.S. 266, 273
(1994) (“Where a particular Amendment “provides an explicit
textual source of constitutional protection’ against a particular
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sort of government behavior, ‘that Amendment, not the more
generalized notion of substantive due process, must be the
guide for analyzing these claims.” ” (quoting Graham v. Con-
nor, 490 U.S. 386, 395 (1989))).

[15] Therefore, the Nordykes’ equal protection claim will
fail so long as the Ordinance’s distinction between military
reenactments and gun shows is rational. See Romer, 517 U.S.
at 631. The County could reasonably conclude that gun shows
are more dangerous than military reenactments. This is
enough to satisfy rational basis scrutiny. See Williamson v.
Lee Optical, 348 U.S. 483, 489 (1955) (“Evils in the same
field may be of different dimensions and proportions, requir-
ing different remedies. Or so the legislature may think.”).

[16] Accordingly, the district court correctly awarded the
County summary judgment on the equal protection claim.

Vil

For the foregoing reasons, we AFFIRM the district court’s
grant of summary judgment to the County on the Nordykes’
First Amendment and equal protection claims. Because the
Nordykes may still be able to allege sufficient facts to state
a Second Amendment claim, we VACATE the district court’s
denial of leave to amend the complaint to the extent that the
denial was with prejudice, and REMAND for further proceed-
ings.

Each party shall bear its own costs.

AFFIRMED in part, VACATED in part, and
REMANDED.
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GOULD, Circuit Judge, concurring in part and in the judg-
ment:

I concur in the majority opinion to the extent that it affirms
the dismissal of the plaintiffs’ complaint and remands to
allow amendment of pleadings, giving plaintiffs an opportu-
nity to seek to assert an actionable claim in light of recent
developments in Second Amendment law. However, | would
use a test to decide Second Amendment claims different from
that set out by the majority. Drawing from First Amendment
doctrine, | would subject to heightened scrutiny only arms
regulations falling within the core purposes of the Second
Amendment, that is, regulations aimed at restricting defense
of the home, resistance of tyrannous government, and protec-
tion of country; | would subject incidental burdens on the Sec-
ond Amendment right (analogous to time, place, and manner
speech restrictions') to reasonableness review. Cf. Pleasant
Grove City v. Summum, 129 S. Ct. 1125, 1132 (2009)
(“Reasonable time, place, and manner restrictions are
allowed, but any restriction based on the content of the speech
must satisfy strict scrutiny . . . .” (citations omitted)).?

Time, place, and manner restrictions, while sometimes said to be sub-
ject to intermediate scrutiny, are normally upheld when reasonable. See
Board of Trustees of State University of New York v. Fox, 492 U.S. 469,
480 (1989) (“What our decisions require is a “fit’ between the legislature’s
ends and the means chosen to accomplish those ends . . . . Within those
bounds we leave it to governmental decisionmakers to judge what manner
of regulation may best be employed.” (internal quotation marks and cita-
tions omitted)); City of Renton v. Playtime Theatres, Inc., 475 U.S. 41, 47
(1986) (“[T]ime, place, and manner regulations are acceptable so long as
they are designed to serve a substantial governmental interest and do not
unreasonably limit alternative avenues of communication.”); Clark v.
Cmty. for Creative Non-Violence, 468 U.S. 288, 313-15 (1984) (Marshall,
J., dissenting) (“[R]egulations that are aimed at matters other than expres-
sion receive only a minimal level of scrutiny . . . [and it is assumed] that
the balance struck by officials is deserving of deference so long as it does
not appear to be tainted by content discrimination.”).

2See Parker v. District of Columbia, 478 F.3d 370, 399 (D.C. Cir. 2007)
(“The protections of the Second Amendment are subject to the same sort
of reasonable restrictions that have been recognized as limiting, for
instance, the First Amendment.”), aff’d, District of Columbia v. Heller,
554 U.S. 570 (2008).
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When we first heard this case eight years ago, before the
Supreme Court provided for an individual Second Amend-
ment right in District of Columbia v. Heller, 554 U.S. 570
(2008), I urged that “[w]e should recognize that individual cit-
izens have a right to keep and bear arms, subject to reasonable
restriction by the government.” Nordyke v. King, 319 F.3d
1185, 1193 (9th Cir. 2003) (Gould, J., concurring). My spe-
cial concurrence foreshadowed the issue before us today:

[T]hough recognizing an individual right to keep and
bear arms, government can within due bounds regu-
late ownership or use of weapons for the public
good. We would make progress if the Supreme
Court were to establish a doctrine of an individual
Second Amendment right subject to reasonable gov-
ernment regulation. The decisional chips would
thereafter fall where they may on the basis of partic-
ular cases and the delicate balance of their precise
facts, aided by the complementary efforts of lawyers,
scholars and judges. The law would best put aside
extreme positions and adopt an assessment of rea-
sonableness of gun regulation, for this would place
us on the right track.

Id. at 1197. | cited in support of my view the position of the
United States as stated in a brief opposing certiorari and in a
memorandum from then-Attorney General John Ashcroft,
both of which said that the Second Amendment protects an
individual right with “reasonable [arms] restrictions” permit-
ted.® See id. at 1193 nn.1-2. My view continues to be that rea-

%0ne commentator observed of the Ashcroft memorandum, “After set-
ting forth the administration’s support for the individual-rights reading, [it]
stated that ‘[t]he Department [of Justice] can and will continue to defend
vigorously the constitutionality, under the Second Amendment, of all
existing federal firearms laws.” In other words, in the Department’s view,
every single federal law burdening the right to bear arms remains constitu-
tional . . . .” Adam Winkler, Scrutinizing the Second Amendment, 105
Mich. L. Rev. 683, 691-92 (2007).
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sonableness should be our guide in the Second Amendment
context.

This view finds support in the controlling Supreme Court
opinions. Heller identifies a number of “presumptively lawful
regulatory measures,” 554 U.S. at 627 n.26, such as “prohibi-
tions on the possession of firearms by felons and the mentally
ill, or laws forbidding the carrying of firearms in sensitive
places such as schools and government buildings, or laws
imposing conditions and qualifications on the commercial
sale of arms.” Id. at 626-27.* Despite this guidance, the major-
ity would subject at least some of these “presumptively law-
ful” arms restrictions to a level of scrutiny that by definition
presumes them unlawful. See 1 Rodney A. Smolla & Melville
B. Nimmer, Freedom of Speech § 4:3 (2010) (“When some
form of heightened scrutiny is applied, the law may properly
be regarded as ‘presumptively’ invalid, and likely to be struck
down.” (emphasis added)); see also Emp’t Div., Dept. of
Human Res. v. Smith, 494 U.S. 872, 888 (1990) (explaining
that heightened scrutiny deems laws “presumptively invalid”).
Given the Supreme Court’s admonition that certain arms
restrictions are presumptively lawful, “a heightened standard
that presumes every regulation to be unconstitutional makes
no sense.” Winkler, supra, at 708. To take one example, the
majority erects a high hurdle for felon dispossession laws to
surmount.® | would not read Heller to require such rigorous
review.

“We are bound by the Supreme Court’s instruction that these sorts of
regulations are “presumptively lawful,” and have rejected the suggestion
that the instruction is mere dictum. United States v. Vongxay, 594 F.3d
1111, 1115 (9th Cir. 2010); see also United States v. Barton, 633 F.3d
168, 171 (3d Cir. 2011).

°See C. Kevin Marshall, Why Can’t Martha Stewart Have a Gun?, 32
Harv. J.L. & Pub. Pol’y 695, 730 (2009) (“[A]bsent conviction for some
‘crime of violence,” . . . it is difficult to see how the Second Amendment
could allow a convict to be disabled from keeping or bearing arms.”);
Andrew R. Gould, The Hidden Second Amendment Framework Within
District of Columbia v. Heller, 62 Vand. L. Rev. 1535, 1567 (2009) (“If
the Heller Court had truly subjected this list of ‘presumptively lawful reg-
ulatory measures’ to conventional strict scrutiny, it is doubtful that any of
the regulations would be upheld.”).
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The majority, | think incorrectly, reads Heller as “sort[ing]
[arms] regulations based on the burden they impose[ ] on the
right to keep and to bear arms for self-defense.” Maj. op. at
5640. Heller nowhere assesses the extent of a handgun ban’s
“burden” on the Second Amendment right. Rather, Heller
holds that a law barring home-possession of handguns is cate-
gorically impermissible because it targets * ‘the most pre-
ferred firearm in the nation to ‘keep’ and use for protection
of one’s home and family,” ” 554 U.S. at 628-29 (quoting
Parker, 478 F.3d at 400), and “makes it impossible for citi-
zens to use [arms] for the core lawful purpose of self-
defense,” id. at 630. Laws banning handguns are constitution-
ally suspect not because they “burden” the Second Amend-
ment right, but because they proscribe the very activity that
the Second Amendment protects—armed defense of the
home, a right that millions of Americans rightly and wisely
respect.’

In the First Amendment context, we do not hold time,
place, and manner speech restrictions to be constitutionally
suspect when they substantially burden speech. Strict scrutiny
and presumed invalidity is triggered when a regulation
restricts the content of speech, not by the extent of a regula-
tion’s incidental burden. See Clark, 486 U.S. at 293-99;

®Heller’s statement that the Second Amendment protects only weapons
“in common use” further belies the majority’s “substantial burden”
review. To be sure, laws barring possession of military-grade weapons
might be argued to substantially burden the right to have weapons. Indeed,
these laws completely foreclose the use of arms designed for large-scale
military purposes. Nonetheless, these laws in my view are indisputably
permissible because they do not tread on the Second Amendment’s core
purposes and are reasonable. 1 do not mean to be facetious, but to me it
is obvious that the Second Amendment does not protect the right to keep
a nuclear weapon in one’s basement, or a chemical or biological weapons
in one’s attic, or a tank in one’s backyard. Either such weapons do not
constitute “arms” within the meaning of the Second Amendment, or regu-
lation must nonetheless be sustained to protect society’s interest. In any
event, such weapons are not “in common use” within the meaning of
Heller.
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Frisby v. Schultz, 487 U.S. 474, 481-88 (1988). Similarly in
the Second Amendment context, | would be deferential to a
legislature’s reasonable regulations unless they specifically
restrict defense of the home, resistance of tyrannous govern-
ment, or protection of country.’

Some scholars and judges have argued that reviewing arms
restrictions for reasonableness is too deferential to legislative
determinations. Some have proposed complex doctrines to aid
the sorting of gun control laws into categories of constitu-
tional and unconstitutional. These approaches suffer from the
error of “view[ing] the Second Amendment exclusively or
primarily with the issue in mind of whether it constrains gun
control.” Nordyke, 319 F.3d at 1197 n.11 (Gould, J., specially
concurring). The Framers of our Constitution and its Bill of
Rights did not have in mind modern-day guns and corollary
regulations, and we should not craft our judicial doctrine from
the premise that the Second Amendment necessarily pro-
scribes existing restrictions.

The majority opinion criticizes reasonableness review for
“applying mere rational basis scrutiny to every gun-control
regulation that is not a complete ban on handguns.” Maj. op.
at 5649-50. But this conflates reasonableness review with
rational basis review. “[T]he reasonableness test focuses on

"An example of an arms regulation that specifically restricts resistance
of tyrannous government is a law barring only members of a disfavored
or dissident group from gun ownership. This sort of regulation is a famil-
iar way that autocrats have seized and centralized power. See David C.
Williams, Constitutional Tales of Violence: Populists, Outgroups, and the
Multicultural Landscape of the Second Amendment, 74 Tul. L. Rev. 387,
417 n.172 (1999) (collecting historical examples); see also Silveira v.
Lockyer, 328 F.3d 567, 569 (9th Cir. 2003) (Kozinski, J., dissenting from
denial of rehearing en banc) (“Disarmament was the tool of choice for
subjugating both slaves and free blacks in the South. . . . [T]he institution
of slavery required a class of people who lacked the means to resist.”).



Ca3as@OTSIHR3 (m2ARZA011 Faye766a#639 DHIEAT$5980-2DkEayy: 36139 (66 of 69)

5664 NorDYKE V. KING

the balance of the interests at stake, rather than merely on
whether any conceivable rationale exists under which the leg-
islature may have concluded the law could promote the public
welfare.” State v. Cole, 665 N.W.2d 328, 338 (Wis. 2003).
For example, state court decisions applying the reasonable
regulation test have invalidated blanket bans on the transpor-
tation of firearms. See, e.g., City of Junction City v. Meuvis,
601 P.2d 1145, 1152 (Kan. 1979); City of Lakewood v. Pil-
low, 501 P.2d 744, 745 (Colo. 1972); City of Las Vegas v.
Moberg, 485 P.2d 737, 738 (N.M. Ct. App. 1971). But these
restrictions would surely have been upheld if scrutized for
only a conceivable rational basis. The majority’s warning that
reasonableness review would approve laws that “ma[k]e guns
nearly impossible to obtain,” Maj. op. 5651, is therefore unwar-
ranted.’®

For the Second Amendment’s protection to be meaningful,
judges need not inject their preferences into all arms policy
decisions.

[B]y employing a deferential standard the courts can
oversee governmental regulation of the arms right
and guard against extreme and excessive laws that
effectively eliminate the core right to bear arms. . . .
[C]ourts can serve as a check on the elected branches
to insure that legislation does not eliminate the basic
right. If gun control laws are excessive, the courts
can . . . provide some relief for the affected individu-
als. Where a law is so broad as to make gun
ownership—or at least gun purchasing and repair—
illegal, the courts insure that the underlying right is
more than illusory. The reasonable regulation stan-
dard enables the courts to act as a safety valve to
counter governmental overreaching, but does not

8Similarly, the majority’s citation to Supreme Court authority disclaim-
ing rational basis review is misplaced here, as | do not propose rational
basis review.
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seriously interfere with legislative authority to regu-
late firearms in the interests of public safety.

Winkler, supra, at 725. The line of precedent interpreting
state constitutions, including “hundreds of cases involving
challenges to a wide array of gun laws,” is instructive. Allen
Rostron, Protecting Gun Rights and Improving Gun Control
after District of Columbia v. Heller, 13 Lewis & Clark L.
Rev. 383, 407 (2009). Among state courts, “there is an over-
whelming consensus that government restrictions on guns are
valid if they are ‘reasonable regulations.” ” Id. (internal cita-
tion omitted). The standard applied by state courts, while def-
erential, is not toothless; state courts “have used it to strike
down laws found to be arbitrary or to amount to a complete
denial of the right to bear arms.” 1d. at 407-08 (internal quota-
tion omitted). “States have far more experience than the fed-
eral government when it comes to charting the lines between
gun rights and safety regulation, and the ‘reasonableness’
standard they have unanimously endorsed both reflects their
collective wisdom on the subject and permits individual states
to tailor gun regulations to their own circumstances.” Joseph
Blocher, Reverse Incorporation of State Constitutional Law,
84 So. Cal. L. Rev. 323, 383 (2011). Our doctrine should be
a bulwark against impermissibly arbitrary and sweeping arms
restrictions, indeed it should be “the palladium of the liberties
of a republic,” to borrow a phrase from Justice Story in his
famed Commentaries on the Constitution of the United States,’
but it should not constrain enactment of commonsense public
safety policies.

°3 Joseph Story, Commentaries on the Constitution of the United States
8§ 1890, at 746 (Boston, Hilliard, Gray & Col. 1833) (*The right of the citi-
zens to keep and bear arms has justly been considered, as the palladium
of the liberties of a republic; since it offers a strong moral check against
the usurpation and arbitrary power of rulers . . . .”).
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I have written repeatedly of the vital interests served by a
robust and vibrant Second Amendment. Central to the
Amendment’s core purpose is not just defense of the home,
as emphasized by the Supreme Court in Heller, but also
defense of country from both foreign intrusion and internal
tyranny. Those who have learned, even imperfectly, the les-
sons of history, and who understand that human nature does
not change as rapidly as technology, will recognize that these
are not phantom threats but core values protected by the Sec-
ond Amendment. Our government has been democratic and
our borders secure, and so it is hard for modern minds to con-
sider the need to take up arms for protection of country from
threats both internal and external. But constitutions are
designed to endure and the Bill of Rights must be interpreted
in light of the long period of time over which we hope that
our country will thrive. The Framers of the Second Amend-
ment had in mind that an armed citizenry can both repel exter-
nal aggression and check the danger of an internal
government degenerating to tyranny.

As | have said previously, “I do not think that individual
rights under the Second Amendment are outmoded . . . . The
Second Amendment was designed to provide national security
not only when our country is strong but also if it were to
become weakened or otherwise subject to attack. As the peo-
ple bear the risk of loss of their freedom and the pain of any
attack, our Constitution provides that the people have a right
to participate in defense of the Nation. The Second Amend-
ment protects that fundamental right.” Nordyke v. King, 364
F.3d 1025, 1037 (9th Cir. 2004) (Gould, J., dissenting from
denial of rehearing en banc) (internal alterations and citation
omitted).

Prudent, measured arms restrictions for public safety are
not inconsistent with a strong and thriving Second Amend-
ment. For that reason, I disagree with and do not join the por-
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tion of the majority opinion that requires heightened scrutiny
for arms regulations substantially burdening the right to bear
arms, even though these may represent reasonable arms regula-
tions.*

19 disagree with the majority’s characterization of the law governing
abortion. For example, the majority says that abortion’s status as a funda-
mental right is disputed and cites for that proposition only a dissenting
opinion from an unrelated case. Maj. op. at 5642-43 n.8. But if dissenting
opinions called into question whether legal rules are settled, then all
Supreme Court opinions not commanding unanimity would be “disputed.”
In any event, this appeal is not about abortion rights and the opinion of the
court errs, | think seriously, when it inserts its views on abortion rights in
a Second Amendment controversy.
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