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INTRODUCTION

The Northern California plaintiffs' respectfully submit this memorandum in response to
Defendants’ Petition for Coordination. Plaintiffs do not dispute that the underlying cases are
appropriate for coordination pursuant to Code of Civil Procedure ("C.C.P.") section 404 ef seq.
However, plaintiffs do dispute Defendants' suggestion that pursuant to C.C.P. section 394(a)
these cases, once coordinated, should be venued outside either of their two current venues, San
Francisco Superior Court and Los Angeles County Superior Court. To the contrary, as explained
further below, under the analysis set out in C.C.P. section 404.1, the coordinated cases should be
heard in San Francisco or, failing that, Los Angeles.

The analysis of where to venue the coordinated case must begin with the Courts in which
the actions to be coordinated are currently pending. By selecting among the relevant two venues
here, San Franciscov Superior Court and Los Angeles County Superior Court, the analysis
proceeds from the well-established principle that plaintiffs, not defendants, are entitled to their
choice of forum subject to limited exceptions not applicable here. In the present circumstances,
application of the considerations mandated by C.C.P. section 404.1 compels the conclusion that
the three included actions should be coordinated in the Superior Court of San Francisco. In
particular, the convenience of parties, witnesses and counsel, the efficient utilization of judicial
facilities and manpower, and the calendars of the respective courts will be best served by a San
Francisco venue.

Defendants' Petition fails to demonstrate any justification for departure from section

404.1's standards. Their attempt to invoke C.C.P. section 394(a) fundamentally misapprehends

' In People of the State of California, et al. v. Arcadia Machine & Tool, Inc., et al.,
No. 303753, the People of the State of California assert causes of action for public nuisance and
violations of Business and Professions Code sections 17200 and 17500 by and through San
Francisco City Attorney Louise H. Renne, Berkeley City Attorney Manuela Albuquerque,
Sacramento City Attorney Samuel L. Jackson, San Mateo County Counsel Thomas F. Casey, I,
Oakland City Attorney Jayne W. Williams, and East Palo Alto City Attorney Michael S.
Lawson. The People were joined in the First Amended Complaint by the Cities of Berkeley,
Oakland and East Palo Alto, Alameda County, and the late Joe Serna, Jr., Mayor of Sacramento,
all of which sued on behalf of the California General Public under Business and Professions
Code section 17204. These plaintiffs are referred to as the “Northern California Plaintiffs.”

1
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the preemptive effect of C.C.P. section 404 and the other coordination provisions with respect to
management of coordinated cases, including venue issues. Simply stated, the coordination
provisions expressly preempt all other venue statutes, including section 394(a). Keenan v.

Superior Court (Piper Aircraft) (1980) 111 Cal. App. 3d 336, 41-42.

Moreover, even if Defendants had not filed a coordination petition, section 394(a) would
not apply to the included actions. Transfer of an action under section 394(a) is mandatory only
where a local government agency sues for damage; in the courts of its own county, and where
jurors, as taxpayers of that county, might be prejudiced in favor of their county. There is no such
plaintiff in the San Francisco action and, thus, by its terms section 394(a) is inapplicable.
Moreover, none of the cases involves a jury claim. In a court trial of claims brought on behalf of
all Californians involving equitable relief, there is no possibility of juror prejudice in favor of
local governmental entities, the principal focus of section 394(a). Accordingly, no basis exists
for a mandatory trgnsfer of any of the included actions.

For these reasons, as addressed further below, the Northern California plaintiffs
respectfully request that the three included actions be coordinated in the San Francisco Superior
Court as the first option, or alternatively, in the Los Angeles County Superior Court as the

second option.
L. COORDINATION OF THE THREE INCLUDED ACTIONS IS APPROPRIATE

The Northern California Plaintiffs agree that this action, as well as People ex rel County

of Los Angeles. et al. v. Arcadia Machine & Tool. Inc., et al., No. BC 214794 (Los Angeles

Superior Court), and People by and through James K. Hahn, et al. v. Arcadia Machine & Tool,

Inc.. et al., No. BC 210894 (Los Angeles Superior Court), are “complex” as defined by the
Judicial Council in section 19 of the Standards of Judicial ‘Administration, and that coordination
of these actions is appropriate under the standards in C.C.P. section 404.1. Accordingly, the

Northern California Plaintiffs do not oppose coordination.

2
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II. SAN FRANCISCO IS THE MOST APPROPRIATE VENUE FOR THE
COORDINATED CASES-

C.C.P. section 404.1 sets forth the factors to be considered in determining whether
coordination is appropriate, and if so, the court and appellate district to.which the coordinated
actions should be assigned. Several of the listed factors are relevant primarily in determining
whether coordination is appropriate. The remaining factors — “the convenience o‘f parties,
witnesses, and counsel; the relative development of the actions and the work product of counsel;
the efficient utilization of judicial facilities and manpower; [and] the calendar of the courts” —
guide the determination of where the actions should be coordinated. The application of these
factors compels the conclusion that these actions should be coordinated in San Francisco
Superior Court.

Several of these factors favor venue in San Francisco, principally the “calendar of the
courts” and the efficient use of judicial facilities and manpower. These cases are likely to
consume substantial judicial resources, both in pretrial and trial proceedings. The San Francisco
Superior Court has a relatively uncrowded docket. Among the 17 Superior Courts with more
than 10 judges, San Francisco reports having the fewest filings per judge — less than 60 percent
of both the group and statewide averages. Judicial Council's 1999 Court Statistics Report,
Figure 1-D at 36 [hereinafter "/999 Court Statistics Report™), Baker Declaration, Exhibit A.
San Francisco is also equipped with a new state-of-the-art courthouse. In addition, the
consolidation of the San Francisco Superior and Municipal courts has reduced caseloads even
further, making San Francisco the venue best able to bear the added burden of managing and
trying these coordinated actions. |

With respect to the other factors, they are essentially neutral. Plaintiffs' counsel and
Defendants' counsel are fairly evenly divided between Northern California and Southern
California. Although there are more prosecuting entities from Northern California, there may be
more industry witnesses from Southern California. In tht of the neutrality of these remaining
factors, the disparities in available judicial resources indicate that the San Francisco Superior

Court is the most logical venue for coordination of the three included actions.

3
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III. THE FIRST APPELLATE DISTRICT SHOULD BE SELECTED AS THE
REVIEWING COURT.

C.C.P. section 404.2 and Rule 1505 of the California Rules of Court require that where,
as here, the coordinated actions are within the jurisdiction of more than one district of the Court
of Appeal, a single district must be designated to hear and determine appeals from judgments or
orders in the coordinated actions. The First District Court of Appeal should be designated as the
reviewing court for the coordinated actions, as it compares favorably with other appellate
districts. |

As of June 30, 1998 the First District Court of Appeal had the lowest number of filings,
dispositions, and pending appeals per Justice in the state — approximately two-thirds as many as
the statewide average. 1999 Court Statistics Report, Figure 5 at 21. By comparison, the Second
District had the highest number of filings, dispositions and pending appeals per Justice,
approximately 20% more than the statewide average. 1d.

On average, it takes the First District substantially less time than the Second District to
dispose of a civil appeal from the time of filing the Notice of Appeal to issuance of a written
opinion. 1999 Court Statistics Report, Figure 4-A at 19. During fiscal year 1997-98, in the First
District, 90 percent of civil appeals were disposed of within 640 days, the shortest
time-to-disposition ranking in California. /d By contrast, the Second District reported 816 days,
the second longest 90th percentile time from notice of appeal to filing of opinion for civil appeals

disposed of in 1997-98 in California. /d. Accordingly, the First District Court of Appeal should

. be designated as the reviewing court for the coordinated cases. This consideration also weighs in

favor of coordination in the San Francisco Superior Court, the decisions of which are ordinarily

subject to review by the First District Court of Appeal.

IV.  IF SAN FRANCISCO IS NOT THE VENUE FOR THE COORDINATED CASES,
LOS ANGELES COUNTY IS THE ONLY OTHER LOGICAL VENUE

For the foregoing reasons, San Francisco Superior Court should be selected as the venue
of the coordinated cases. However, if this forum is not selected, the Los Angeles County

Superior Court should be selected as the venue. Los Angeles, like San Francisco, is one of the

4
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venues chosen by the plaintiffs and is therefore entitled to a presumption of merit absent a
contrary showing by the Defendants. In addition, Los Angeles and San Francisco are two of
only three counties that are participating in the Judicial Council's pilot project to create separate
complex case dockets, a project which could enhance the efficient man’agement of the
coordinated cases.

The factors cited in C.C.P. section 404.1, including the convenience of counsel and of
witnesses, also support venue in one of the two locations in which the included actions were
filed. All of the plaintiffs are represented by counsel who have offices in either San Francisco or
Los Angeles. Twenty-two of the twenty-six defendants who have appeared in the Northern
California action are represented by counsel from either San Francisco or Los Angeles.
Moreover, San Francisco and Los Angeles offer the convenience of ready accessibility through
their airports, a significant point given that a fair number of counsel and many witnesses are

located outside of this state. No third venue would be as convenient for counsel or for witnesses.

V. THE JUDICIAL COUNCIL SHOULD REJECT PETITIONERS’ REQUEST TO
REMOVE THESE CASES FROM SAN FRANCISCO AND LOS ANGELES

Petitioners contend that because of "fairness" considerations predicated upon C.C.P.

section 394(a), the coordinated cases should be assigned to a county other than San Francisco or

- Los Angeles, the two Courts in which the included actions are presently pending. Section 394(a)

is not applicable to these cases for several reasons. First, as petitioners acknowledge, the
coordination rules govern venue of these cases, not section 394(a). Second, by its terms section
394(a) applies only to cases in which a local governmental entity from the same county in which
the court sits is a party to the action. Section 394(a) does not apply to actions, such as the
present case, brought in the name of the People of the State of California since the People by
definition reside in all counties. Third, all of the claims asserted in the included actions are
equitable claims to be tried to a judge, rather than a jury. None of the cases pose any risk of
juror prejudice against Defendants, the principal danger that section 394(a) seeks to address.

Finally, Petitioners' claim of unfairness is unpersuasive because in truth, they invoke section
y _ , p

5
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394(a) not to seek a neutral forum, but as a guise for transferring these cases to a forum more to
their liking. The coordinated cases should be heard where they were filed, in either
San Francisco or Los Angeles Superior Court.

A. Section 394 Does Not Apply to Coordination Procee('lings

When the Legislature enacted the coordination statute, C.C.P. section 404 ef seq., it
determined that the statute and the related rules promulgated by the Judicial Council would
preempt all other statutes with respect to governance of coerdinated cases. Section 404.7
expressly provides that the coordination statute and rules apply "[n]otwithstanding any other
provision of law." C.C.P. § 404.7. Assuming coordination is granted, the coordination statute
and rules accordingly will preempt section 394(a). Petitioners concede as much. Petition at 11,

citing Keenan v. Superior Court (Piper Aircraft) (1980) 111 Cal. App. 3d 336, 41-42.

The Keenan opinion arose out of a crash in El Dorado County of an airplane bound for
Los Angeles County. Several related personal injury actions were filed in both counties.
Plaintiffs in certain of the actions filed a coordination petition, which the Judicial Council
assigned to a coordination motion judge in Los Angeles County. While the petition was
pending, the defendants in the Los Angeles actions moved to transfer venue of those cases to

El Dorado County, based on convenience of witnesses under C.C.P. § 397. The Los Angeles

'County Law and Motion Judge granted those motions. Id. at 343 & n.3. However, the Second

District Court of Appeal set aside the transfer order, finding that the application of section 397
was inconsistent with the coordination rules, which vested discretion to determine the

appropriate place for future proceedings with the coordination trial judge. The court held:

Rules 1520-1525, adopted by the Judicial Council, give the
coordination judge broad discretion to adopt procedures which will
serve the convenience of parties, witnesses and counsel, and utilize
judicial personnel and facilities efficiently.

The statute and rules clearly establish that the coordination
judge is not to be constrained by the preexisting law relating to the
place of trials. The venue statutes (§§ 392-401) require that the
place of trial be determined by such matters as the nature of the
action, the county in which certain events occurred, the legal form
or capacity of a party and the residence of a party. Once the proper

6

NO. CAL. PLAINTIFFS' RESPONSE TO COORDINATION PETITION, J.C.C.P. No. 4095



(V8]

NN

~N O

place of trial is determined under these statutory standards, all trial
court proceedings are conducted in that place.

The coordination law, on the other hand, enjoins the trial
judge to "assume an active role in managing all steps of the
pretrial, discovery, and trial proceedings . . . " (Rule 1541(b)) and
gives the court new flexibility in selecting the place or places
where judicial activities may be conducted. Under Rule 1541(b)
the court may "(1) order any coordinated action transferred to
another court pursuant to Rule 1543; (2) schedule and conduct
hearings, conferences and a trial or trials at any site within this
state he deems appropriate with due consideration to the
convenience of parties, witnesses, and counsel; the relative
development of the actions and the work product of counsel; the
efficient utilization of judicial facilities and manpower; and the
calendar of the Court; ... "

Id. at 341-42. The Keenan Court went on to hold that "once a case has come under the
coordination procedure, the place of trial must be determined by the coordination judge

unfettered by the narrow perspective of the venue statutes." Id., citing Pesses v. Superior Court

(1980) 107 Cal. App. 3d 117, 125.

In their letter brief dated November 3, 1999, Petitioners now suggest that Keenan is a
narrow decision applicable only where the statute at issue authorizes discretionary, rather than
mandatory, transfer. See November 3, 1999 letter brief, at 1. Putting aside their prior
concession that Keenan is controlling, see Petition at 11, there is nothing in Keenan or
subsequent case law to suggest that Keenan should be so limited. Keenan broadly states that the
coordination statutes trump "the narrow perspective of the venue statutes." Keenan at 342
(citation omitted) (emphasis added). Moreover, Keenan is in accord with the coordination
statutes and rules, which by their terms apply “[n]otwithstanding any other provision of law.”
C.C.P. § 404.7. Petitioners cannot plausibly assert that a statute authorizing mandatory transfer
of venue, such as section 394(a), is not within the scope of the phrase “any other provision of
law.” The statute therefore does not apply to coordination proceedings.

Finally, Petitioners erroneously suggest that section 394(a) authorizes the Judicial
Council to “resolv[e] venue issues under the section.” November 3, 1999 letter brief, at 1. This

position is flatly contradicted by the language of the section, which provides that the Judicial

7
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Council shall be involved only in limited circumstances, i.e. at the invitation of the relevant
Superior Court judge. C.C.P. section 394(a) ("the court in the original county may request the
chairman of the Judicial Council to assign a disinterested judge from a ﬁeutral county ... .").

For these reasons, the Judicial Council is not constrained by secétion 394(a) to selecta
coordination motion or trial judge from counties other than San Francisco or Los Angeles.
To the contrary, as discussed above, San Francisco and Los Angeles are the only two counties in
which coordination proceedings should be venued. |

| B. Section 394(a) Is Inapplicable To Cases Brought in the Name of the People

Even in the absence of coordination, Defendants would have no right under section
394(a) to transfer the San Francisco action to another county or to seek assignment of a judge
from a "neutral” county. Section 394(a) contains several provisions relating to where actions or
proceedings involving municipal entities are to be venued. In certain limited circumstances, this
statute authorizes damages actions against out-of-county defendants bfought by local
government entities in the courts of their own counties to be transferred to a neutral county.’
However, no San Francisco local government entity is a plaintiff in the San Francisco action,
which has been brought in the name of the People of the State of California.® Section 394(a) is
therefore inapplicable by its terms.

The San Francisco action is brought in the name of the People of the State of California,
by and through the various city attorneys, including Louise H. Renne, the San Francis_co City

Attorney.? The Legislature has expressly authorized Ms. Renne (as well as other city attorneys

2 The relevant provision of section 394(a) states: "any action or proceeding brought by a
county, city and county, city, or local agency within a certain county, or city and county, against
a resident of another county, city and county, or city, or a corporation doing business in the
latter, shall be, on motion of either party, transferred for trial to a county, or city and county,
other than the plaintiff, if the plaintiff is a county, or city and county, and other than that in
which the plaintiff is situated, if the plaintiff is a city, or a local agency, and other than that in
which the defendants resides, or is doing business, or is situated.” Cal. Code Civ. Proc. § 394(a).

3 It is irrelevant if the City of Berkeley or the County of Alameda are named plaintiffs
‘because they are not located in the same county as the San Francisco Superior Court.

* The same is true of the Los Angeles City action, which is prosecuted in the name of the
People by Los Angeles City Attorney James K. Hahn and others. Similarly, in the Los Angeles

(continued on next page)
8
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and county counsel) to bring these claims in the name of the People. See, e.g., C.C.P. § 731
(authorizing city attorneys to bring public nuisance claims on behalf of the People); Cal. Bus. &
Prof. Code § 17204 (authorizing city attorney of a city with a population over 750,000 to bring a
section 17200 claim on behalf of the People); Cal. Bus. & Prof. Code § 17535 (authorizing city
attorney and county counsel to bring a section 17500 claim on behalf of the People).

Petitioners nonetheless seem to contend that suits brought by local prosecutors in the
name of the People trigger section 394(a). However, the California Court of Appeal has rejected

this argument. In Nguyen v. Superior Court (1996) 49 Cal. App. 4th 1781, the Court of Appeal

determined that section 394(a) did not apply where a local public attorney brought a case on
behalf of theyPeopIe.5 In that case, the San Mateo district attorney brought a red light abatement
action in the name of the People in San Mateo County Superior Court. The defendants sought to
transfer under section 394(a), and the trial judge denied the motion. On appeal, a unanimous
Court of Appeal affirmed the lower court's ruling: "the District Attorney . . . represents the
People of the State of California ... exempting this action from the mandatory transfer provision

of section 394, subdivision (a)." 49 Cal. App. 4th at 1784. In doing so, the Court relied on a
prior federal decision, People of the State of California v. Steelcase Inc. (C.D. Cal. 1992) 792 F.

Supp. 84, which concluded that in a section 17200 action brought by the Los Angeles District
Attorney, the real party in interest was the state, and not the county, when the claim was brought

in the name of the People.

(footnote continued from previous page)

County action, the County of Los Angeles is named solely for the limited purpose of prosecuting
Business and Professions Code claims on behalf of the people and the California general public.

* In their motions to transfer venue filed below, the only legal authority petitioners
offered in support of their position was Marin Community College Dist. v. Superior Court (1977)
72 Cal.App.3d 319, a case on its face inapposite since there the named plaintiff was a municipal
entity within the county of the Court. Compare Nguyen at 1790 n.7 (distinguishing between
cases brought by the District Attorney on behalf of the People versus brought on behalf of the
county); see Defendants' Memorandum of Points and Authorities in Support of Motion for
Transfer of Venue filed in People of the State of California, et al. v. Arcadia Tool & Machine,
Inc. et al., San Francisco Superior Court No. 303753, at 6-9, Exhibit B to the Declaration Of
D. Cameron Baker In Support Of Response Of Northern California Plaintiffs To Defendants'
Petition For Coordination ("Baker Declaration").
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Petitioners seek to distinguish Nguyen on the grounds that Plaintiffs here seek monetary
relief in the form of civil penalties and restitution as well as injunctive relief. This argument also
is unavailing. Section 394(a) is limited to those cases where a plaintiff is a municipal entity
(county, city or local agency) within the county in which the court is lc;cated. If there is no such
plaintiff, and there is not in the San Francisco case, the statute does not apply. See San Francisco

Foundation v. Superior Court (1984) 37 Cal.3d 285, 294 (“Section 394 applies in this case . . .

only to proceedings ‘brought by’ the county”).

In addition, the civil penalties and the other monetary relief authorized under
section 17200 and section 17500 of the Business and Professions Code should not as a matter of
policy trigger the application of section 394(a). F.irst, these forms of relief are really in the
nature of criminal fines and thus, merely ancillary to the main focus of these sections, the
provision of injunctive relief to halt wrongful business practices. As the U.S. District Court
stated in Steelcase, supra, "Civil penalties are not damages recovered for the benefit of private
parties; they are akin to a criminal enforcement action and brought in the public interest."
Steelcase, 792 F.Supp. at 86. Moreover, many cities and counties use these sections to enjoin a
variety of unlawful, unfair and/or deceptive business practices and false advertisements, many of
which are committed by corporations not present in the county of the prosecuting entity. If
henceforth such cases were to be treated as subject to section 394(a), it would result in
innumerable transfers or reassignments of these garden variety section 17200 and section 17500
cases, causing substantial turmoil in the judicial system, all to address a situation that, as noted
above, is not within the statutory language of section 394(a).5

San Francisco Superior'Court Judge David A. Garcia recently denied a neutral county

transfer motion in nearly identical circumstances in a case brought under section 17200 and the

8 Moreover, the allocation of any monetary payments in this case will be determined by
the judge pursuant to Government Code section 26506. This section provides that “the proceeds
of civil penalties or other monetary awards recovered in any civil action brought jointly in the
name of the people of the State of California . . . by one or more city attorneys . . . shall be paid
as approved by the court.” Moreover, this section, like C.C.P. section 404.7, applies
*[n]otwithstanding any other provision of law,” including Business and Professions Code section
17206(c) and section 17536(c), cited by Petitioners.
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False Claims Act. See Or/der Denying Motion to Transfer and Joinder, State of California ex rel.

Hallinan and Renne v. Old Republic Title Company et al., S.F. Superior Court No. 993-507

(September 11, 1998) (attached to the Baker Declaration as Exhibit C). As Judge Garcia stated
at the oral argument in that case: "It's the people that are suing. Not th'e City and County of San
Francisco. Therefore the code section, C.C.P. section 394 simply isn't applicable." Reporter's
Transcript of Proceedings at 3 (September 8, 1998) (attached to the Baker Declaration as
Exhibit D). Before Defendants filed their petition for coordination, they noticed their

section 394(a) transfer motion to be heard by Judge Garcia on November 4, 1999. Baker Decl.,
Exhibit B. Defendants would accomplish a remarkable feat of forum shopping if they were
allowed to invoke coordination proceedings to obtain a result in this case that was different from

Judge Garcia's ruling denying the transfer motion in the Old Republic Title Company case.

In sum, section 394(a) does not apply to the San Francisco action. A4 fortiori,
section 394(a) cannot justify not assigning the coordinated cases to San Francisco.

C. None of the Three Pending Cases Poses Any Threat of Juror Prejudice

While Petitioners vaguely speak of "prejudice,” section 394(a) principally focuses on a
specific potential prejudice — i.e., that local jurors may harbor prejudice against a foreign
defendant when the outcome of the case will impact the jurors' interests as taxpayers. As the

Nguyen court stated, section 394(a) is intended to prevent "the prejudice an 'outsider’ might

suffer because [] taxpayers may fear their monetary interests are linked to the [plaintiff] city,

county, or city agency." Nguyen, 49 Cal. App. 4th at 1789; see also Transamerica Homefirst,

Inc. v. Superior Court (1999) 69 Cal. App. 4th 577, 581 ("The local bias against which the

statute protects is 'prejudice resulting from citizens in the county perceiving the trial outcome as
tied to their economic interests."" (quoting Nguyen at 1790) (italics omitted)); Garrett v.

Superior Court (1974) 11 Cal.3d 245, 248 (referencing potential prejudice where Riverside

County juror is also a taxpayer with an interest in the outcome of the proceeding).
Significantly, all claims in the three pending cases to be coordinated will be tried to the

Court rather than to a jury. Wolford v. Thomas (1987) 190 Cal. App. 3d 347, 353 (no right to
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jury for public nuisance action); People v. Witzerman (1972) 29 Cal. App. 3d 169 (no right to
jury trial in a Bus. & Prof. Code section 17500 case). Thus, these cases do not present the thrust
of section 394(a), prevention of juror prejudice against foreign defendants.

Even if section 394(a) did apply to an action prosecuted by the People, it nonetheless
would not authorize transfer of any of thé included actions, precisely because of the absence of
any jury questions. Section 394(a) provides that: "when the action or proceeding is one in
which a jury is not of right, or in case a jury be waived, then in lieu of transferring the cause the
court in the original county may request the chairman of the Judicial Council to assign a
disinterested judge from a neutral county to hear said cause and all proceedings in connection
therewith." C.C.P. 394(a). There is no reason to grant such a request in these cases; Petitioners
have made no showing that a trial judge from either San Francisco or Los Angeles would be

incapable of ruling impartially in these cases. Nguyen, supra, 49 Cal. App. 4th at 1791.

D. Petitioners' Request Interjects Unfairness Instead of Alleviating It

Petitioners claim that in the interests of fairness, "it is proper to change venue in these
cases." Memorandum at 11. However, the contrary is true. As a general rule, the plaintiff is
entitled to the forum of its choice absent a strong showing by the defendant that the plaintiff's

choice of forum should not be honored. Strangvik v. Shiley Inc. (1991) 54 Cal.3d 744, 754-55 &

n.7 (ruling concerning application of the doctrine of forum non conveniens); see also Chong v.

Superior Court of Los Angeles County (1997) 58 Cal.App.4th 1032, 1038 (same).

Petitioners have failed to make any concrete showing of prejudice here. Rather, their
request appears to be based on a calculation that their arguments will find a more receptive
audience in judges from counties likely to be more rural and/or conservative than San Francisco
or Los Angeles. However, such calculations are not legitimate arguments concerning proper
venue. Instead, they constitute forum shopping. In these circumstances, granting Petitioners'
request to transfer these cases to a county more to their liking would work grave unfairness upon
the prosecuting entities. To prevent such unfairness, these cases should be assigned to one of the

Courts in which they were originally filed.
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4 || District should be selected as the reviewing court.
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CONCLUSION

For the reasons stated above, plaintiffs in the San Francisco action respectfully submit
that the included actions should be coordinated in San Francisco, and that the First Appellate

District should be selected as the reviewing court.

Dated: November LO_ , 1999

LOUISE H. RENNE MANUELA ALBUQUERQUE
San Francisco City Attorney Berkeley City Attorney

IISAMUELY. JACKSON THOMAS F. CASEY, III
Sacramento City Attorney San Mateo County Counsel
RICHARD E. WINNIE JAYNE C. WILLIAMS
Alameda County Counsel Oakland City Attorney

Attorneys for plaintiffs the
PEOPLE OF THE STATE MICHAEL S. LAWSON
OF CALIFORNIA, et al. East Palo Alto City Attorney
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CONCLUSION
For the reasons stated above, plaintiffs in the San Francisco action respectfully submit

that the included actions should be coordinated in San Francisco, and that the First Appellate

District should be selected as the reviewing court.

Dated: November ___, 1999

LOUISE H. RENNE ANUELA ALBUQUERQ

San Francisco City Attorney Berkeley City Attorney

SAMUEL L. JACKSON THOMAS F. CASEY, III

Sacramento City Attorney , San Mateo County Counsel

RICHARD E. WINNIE JAYNE C. WILLIAMS

Alameda County Counsel Oakland City Attorney

Attorneys for plaintiffs the

PEOPLE OF THE STATE MICHAEL S. LAWSON

OF CALIFORNIA, et al. East Palo Alto City Attomey
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PATRICK J. MAHONEY, State Bar #46264
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OWEN J. CLEMENTS, State Bar #141805
Chief of Special Litigation

D. CAMERON BAKER, State Bar #154432
INGRID M. EVANS, State Bar #179094
DAVID F. CAMPOS, state Bar #194580
Deputy City Attorneys

Fox Plaza

1390 Market Street, 6™ Floor

San Francisco, California 94102-5408
Telephone:  (415) 554-3800
Facsimile: (415) 554-3837

PATRICK J. COUGHLIN, State Bar #111070
MICHAEL J. DOWD, State Bar #135628
Milberg Weiss Bershad Hynes &
Lerach, LLP
600 West Broadway, Suite 1800
San Diego, CA 92101
Telephone:  (619) 231-1058
Facsimile: (619) 231 7423

RICHARD M. HEIMANN, State Bar #063607
ROBERT J. NELSON, State Bar #132797
Lieff, Cabraser, Heimann &

Bernstein, LLP
Embarcadero Center West
San Francisco, California 94111-3999
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ALAN M. CAPLAN, State Bar #49315
PHILIP NEUMARK, State Bar #45008
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San Francisco, CA 94104-2715
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1225 Eye Street, N.W., Suite 1100
Washington, D.C. 20005

Telephone:  (202) 289-7319
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SAMUEL L. JACKSON, state Bar #79081
Sacramento City Attorney

GLORIA ZARCO, State Bar #199702
Deputgf City Attorney

980 9™ St., 10" Floor

Sacramento, California 95814
Telephone:  (916) 264-5346
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MANUELA ALBUQUERQUIE, State Bar #67464
Berkeley City Attorney

MATTHEW J. OREBIC, State Bar #124491
Deputy City Attorney

1947 Center St., 1* Floor
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THOMAS F. CASEY, III, State Bar #47562
San Mateo County Counsel
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McCue & McCue

600 West Broadway, Suite 930
San Diego, CA 92101
Telephone:  (619) 338-8136

RICHARD S. LEWIS

JOSEPH M. SELLERS

ARI KAREN

MICHELLE A. EXLINE

Cohen Millstein Hausfeld &

Toll, P.L.L.C.

1100 New York Ave, N.W., Suite 500
Washington, D.C. 20005

Telephone: (202) 408-4600
Facsimile: (202) 408-4699

MICHAEL S. LAWSON, State Bar #48172
Thompson, Lawson LLP

East Palo Alto City Attorney

1600 BROADWAY, SUITE 250
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Telephone:  (510) 835-1600
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PROOF OF SERVICE

I, MICHAEL K. LUCERO, declare as follows:

_ T'amacitizen of the United States, over the age of eighteen years and not a party to the
within entitled action. I am employed at the City Attorney’s Office of San Francisco, Fox Plaza
Building, 1390 Market Street, Sixth Floor, San Francisco, CA 94102.

On November 15, 1999, I served the attached:

RESPONSE OF NORTHERN CALIFORNIA PLAINTIFFS TO DEFENDANTS'
PETITION FOR COORDINATION

on the interested parties in said action, by placing a true cc;py thereof in sealed envelope(s)

addressed as follows:

ROBERT C. GEBHARDT, ESQ.
CRAIG A. LIVINGSTON, ESQ.
Schnader, Harrison, Segal & Lewis, LLP
601 California Street, Suite 1200

San Francisco, CA 94108-2817

Phone: (415) 364-6710

Fax: (415) 364-6785

Attorneys for Defendant

BERETTA U.S.A. CORP.

RALPH W. ROBINSON, ESQ.

Wilson, Elser, Moskowitz, Edelman & Dicker
650 California Street, Suite 1400

San Francisco, CA 94108

Phone: (415) 433-0990

Fax: (415) 434-1370

Attorneys for Defendant

SIGARMS, INC.

K.D. KIRWAN, ESQ.

ROBERT N. TAFOYA, ESQ.

Akin, Gump, Strauss, Hauer & Feld, LLP
2029 Century Park East, Suite 2600

Los Angeles, CA 90067

Phone: (310) 229-1000

Fax: (310) 229-1001

Attorneys for Defendants

H&R 1871 INC.; BROWNING ARMS CO.
and KEL-TEC CNC INDUSTRIES, INC.;
HI-POINT FIREARMS

REX HEESEMAN, ESQ.

LAWRENCE J. KOUNS, ESQ.
CHRISTOPHER J. HEALEY, ESQ.
Luce, Forward, Hamilton & Scripps, LLP
777 South Figueroa, Suite 3600

Los Angeles, CA 90017

Phone: (213) 892-4992

Fax: (213) 892-7731

Attorneys for Defendants

STURM, RUGER & COMPANY, INC. and
SMITH & WESSON CORP.

CHARLES L. COLEMAN, III, ESQ.
MARK L. VENARDI, ESQ.
Holland & Knight, LLP

44 Montgomery Street, Suite 4050
San Francisco, CA 94104-4801
Phone: (415) 743-6900

Fax: (415) 743-6910

Attorneys for Defendant
HECKLER & KOCH, INC.

NICHOLAS HELDT, ESQ.

DIANE T. GORCZYCA, ESQ.
Sedgwick, Detert, Moran & Arnold
One Embarcadero Center, 16" Floor
San Francisco, CA 94111-3765
Phone: (415) 781-7900

Fax: (415) 781-2635

Attorneys for Defendant

RSR WHOLESALE GUNS, INC.
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{|JAMES C. SABALOS, ESQ.

Law Offices of James C. Sabalos

450 Newport Center Dr., Suite 530

Newport Beach, CA 92660

Phone: (714) 755-0194

Fax: (714) 755-0195

Attorney for Defendants

BRYCO ARMS, INC. and B.L. JENNINGS
INC.

MICHAEL ST. PETER, ESQ.

D. SCOTT SHAFFER, ESQ.

CHARLES S. PARK; ESQ.

The St. Peter Law Group

Three Embarcadero Center, Suite 2900

San Francisco, CA 94111

Phone: (415) 955-0700

Fax: (415) 955-0711

Attorneys for Defendant

COLT’S MANUFACTURING CO., INC.

STEVEN A. SILVER, ESQ.

Law Offices of Steven A. Silver
1077 West Morton Avenue, Suite C
Porterville, CA 93527

Phone: (559) 782-1552

Fax: (559) 782-0364

Attorney for Defendant

EXCEL INDUSTRIES, INC.

WENDY E. SCHULTZ, ESQ.
NORMAN J. WATKINS, ESQ.
Lynberg & Watkins

888 S. Figueroa Street, 16™ Floor
Los Angeles, CA 90017

Phone: (213) 624-8700

Fax: (213) 892-2763

Attorneys for Defendant
NAVEGAR, INC.

MICHAEL J. BONESTEEL, ESQ.
STEVEN L. HOCH, ESQ.
CAROLYN TROKEY, ESQ.

Haight, Brown & Bonesteel L.L.P.
1620 26™ Street, Suite 4000

Santa Monica, CA 90404

Phone: (310) 229-1000

Fax: (310) 829-5117

Attorneys for Defendants

NORTH AMERICAN ARMS, INC.;
PHOENIX ARMS, FORJAS TAURUS, S.A.
and TAURUS INTERNATIONAL
MANUFACTURING, INC.

CHARLES F. PREUSS, ESQ.
KARENE I. ALVARADO, ESQ.
Preuss, Walker & Shanagher LLP
225 Bush Street, 16" Floor

San Francisco, CA 94104

Phone: (415) 397-1730

Fax: (415) 397-1735

Attorneys for Defendants

ELLETT BROTHERS, INC., MKS
SUPPLY INC. and SOUTHERN OHIO
GUN DISTRIBUTORS -

STEPHEN C. MANCINI, ESQ.

SUSAN L. CALDWELL, ESQ.

Koletsky, Mancini, Feldman & Morrow
3460 Wilshire Boulevard 8" Floor

Los Angeles, CA 90010

Phone: (213) 427-2350

Attorneys for Defendants

AMERICAN SHOOTING SPORTS
COUNCIL, INC. (ASSC), NATIONAL
SHOOTING SPORTS FOUNDATION,
INC. (NSSF), and SHOOTING ARMS AND
AMMUNITION MANUFACTURER’S
INSTITUTE (SAAMI)

JAMES LEONARD CREW, ESQ.
JACK LEAVITT, ESQ.

18 Crow Canyon Court, Suite 380
San Ramon, CA 94583-1669
Phone: (925) 831-0834

Attorneys for Defendant
TRADERS SPORTS, INC.
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LLOYD W. PELLMAN, ESQ.
Los Angeles County Counsel
500 West Temple St., Suite 648
Los Angeles, CA 90012
Telephone: (213) 974-1876
Facsimile: (213) 974-2105

TIMOTHY A. BUMANN, ESQ.

Budd, Lamner, Gross, Rosenbaum, Greenberg
& Sade

127 Peachtree Street, N.E.

Atlanta, GA 30303

Telephone: (404) 688-3000

Facsimile: (404 688-0888

Attorneys for Defendants

PHOENIX ARMS, TAURUS INT'L., B. L.
JENNINGS

JOHN RENZULLI, ESQ.
Renzulli & Rutherford

300 E. 42" Street

New York, NY 10017
Telephone: (212) 599-5533
Facsimile: (212) 599-5162
Attorneys for Defendants

'H & R 1871, HI-POINT FIREARMS,
-4 LOCK, INC.

ROBERT M. ANDERSON, ESQ.

Wilson, Elser, Moskowitz, Edelman & Dicker
1055 W. Seventh St., Suite 2700

Los Angeles, CA 90017

Telephone: (213) 624-3044

Facsimile: (213) 624-8060

Attorneys for Defendant

SIGARMS, INC.

THOMAS E. FENNELL, ESQ.
Jones, Day, Reavis & Pogue
2727 N. Harwood Street

Dallas, TX 75201

Telephone: (214) 220-3939
Facsimile: (214) 969-5100
Attorneys for Defendant
COLT'S MANUFACTURING

JAMES K. HAHN, ESQ.

City Attorney

CARMEL SELLA, ESQ.

Special Assistant City Attorney

200 N. Main Street, 1600 City Hall East

-~ Los Angeles, CA 90012 -

Telephone: (213) 485-4515
-Facsimile: (213) 847-3014

JAMES P. DORR, ESQ.

Wildman, Harrold Allen & Dixo

225 W. Wacker Dr1ve 30" Fl.

Chicago, IL 60606

Telephone: (312)201-2000

Facsimile: (312) 201-2555

Attorneys for Defendants

SMITH & WESSON, STURM RUGER &
CO.

ROBERT L. JOYCE, ESQ.

Wilson, Elser Moskow1tz Edelman & Dicker
150 East 42™ Street

New York, NY 10017

Telephone: (212) 490-3000

Facsimile: (212)490-3038

Attorneys for Defendant

SIGARMS, INC.

LAWRENCE S. GREENWALD, ESQ.
Gordon, Feinblatt, Rothman, Hoffberger &
Hollander

The Garrett Building

223 East Redwood Street

Baltimore, MD 21202-3332

Telephone: (410) 576-4000

Facsimile: (410) 576-4246

Attorneys for Defendants

P. BERETTA SP.A., BERETTA USA
CORP.

ANNE E. COHEN, ESQ.
Debevoise & Plimpton

875 Third Avenue

New York, NY 10022
Telephone: (212) 909-6000
Facsimile: (212) 521-7078
Attorneys for Defendant
WINCHESTER
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TIMOTHY G. ATWOOD, ESQ.

273 Canal Street

Shelton, CT 06454

Telephone: (203) 924-4464
Facsimile: (203) 924-1359
Attorneys for Defendant
INTERNATIONAL ARMAMENT

BRADLEY T. BECKMAN, ESQ.
Beckman & Associates

1601 Market Street, Suite 2330
Philadelphia, PA 19105

Telephone: (215) 569-3096
Facsimile: (215) 569-8769
Attorneys for Defendant

NORTH AMERICAN ARMS, INC.

RICHARD MAYBERRY, ESQ.
Richard Mayberry & Associates
888 16" Street, N.W., Suite 700
Washington, D.C. 20006
Telephone: (202) 785-6677
Facsimile: (202 835-8136

 Attorneys for Defendant
(i AMERICAN SHOOTING SPORTS

FOUNDATION

THOMAS J. YOO, ESQ.

Crosby, Heafey, Roach & May

700 S. Flower St., Suite 2200

Los Angeles, CA 90017

Telephone: (213) 8§96-8000

Facsimile: (213) 896-8080

Attorneys for Defendants

MKS SUPPLY, SO. OHIO GUN
DISTRIBUTORS, ELLETT BROTHERS

ROBERT H. KLONOFF, ESQ.
Jones, Day, Reavis & Pogue

51 Louisiana Avenue, N.W.
Washington, D.C. 20001-2113
Telephone: (202) 879-3939
Facsimile: (202) 626-1700
Attorneys for Defendant
COLT MANUFACTURING

FRANK SANDELMANN, ESQ.
Gorry & Mayer, LLP

2029 Century Park East, Suite 400
Los Angeles, CA 90067
Telephone: (310) 277-5967
Facsimile: (310) 277-5968

GREGG FARLEY, ESQ.
Brobeck, Phleger & Harrison
550 So. Hope Street

Los Angeles, CA 90071-3308
Telephone: (213) 745-3308
Facsimile: (213) 745-3345

DOUGLAS E. KLIEVER, ESQ.
Cleary, Gottlieb, Steen & Hamilton
2000 Pennsylvania Ave., N.W., 9™ FI.
Washington, D.C. 20036

Telephone: (202) 974-1500
Facsimile: (202) 974-1999
Attorneys for Defendant
NATIONAL SHOOTING SPORTS
FOUNDATION

WILLIAM M. GRIFFIN 111, ESQ.
Friday, Eldredge & Clark

400 W. Capitol Avenue, Suite 2000
Little Rock, AR 72201-3493
Telephone: (501) 376-2011
Facsimile: (501) 376-2147
Attorneys for Defendant

ARMS TECHNOLOGY

HENRY N. JANNOL, ESQ.

Henry N. Jannol, A Professional Corporation
1875 Century Park East, Suite 1400

Los Angeles, CA 90067

Telephone: (310) 552-7500

Facsimile: (310) 552-7552

CARMEN TRUTANICH, ESQ.
TIMOTHY LIGNOUL, ESQ.
Trutanich-Michel

407 N. Harbor Boulevard

San Pedro, CA 90731
Telephone: (310) 548-3816
Facsimile: (310) 548-4813

E. GORDON HAESLOOP, ESQ.

Bartlett, McDonough, Crosby, Heafy, et al.
300 Old Country Road

Mineola, NY 11501

Telephone: (516) 877-2900

Facsimile: (516) 877-0732
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and served the named document in the manner indicated below:

X BY MAIL: I caused true and correct copies of the above documents, by following ordinary business
practices, to be placed and sealed in envelope(s) addressed to the addressee(s), at the City Attorney's Office
of San Francisco, Fox Plaza Building, 1390 Market Street, City and County of San Francisco, California,
94102, for collection and mailing with the United States Postal Service, and in the ordinary course of
business, correspondence placed for collection on a particular day is deposited with the United States Postal
Service that same day.

D BY PERSONAL SERVICE: I caused true and correct copies of the above documents to be placed

and sealed in envelope(s) addressed to the addressee(s) and I caused such envelope(s) to be delivered by
hand on the office(s) of the addressee(s).

] BY EXPRESS SERVICES OVERNITE: I caused true and correct copies of the above

documents to be placed and sealed in envelope(s) addressed to the addressee(s) and I caused such
envelope(s) to be delivered to EXPRESS SERVICES OVERNITE for overnight courier service to the
office(s) of the addressee(s).

] BY FACSIMILE: I caused a copy(ies) of such document(s) to be transmitted via facsimile machine.
The fax number of the machine from which the document was transmitted was 554-3837. The fax
number(s) of the machine(s) to which the document(s) were transmitted are listed above. The fax
transmission was reported as complete and without error. I caused the transmitting facsimile machine to
print a transmission record of the transmission, a copy of which is attached to this declaration.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Executed November 15, 1999, at San Francisco, California.

W Sod e ctr

MICHAEL K. LUCERO
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