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UNITED STATES COURT OF APPEALS FOR THE FOURTH CIRCUIT 
DISCLOSURE OF CORPORATE AFFILIATIONS AND OTHER INTERESTS 

Disclosures must be filed on behalf of all parties to a civil, agency, bankruptcy or mandamus 
case, except that a disclosure statement is not required from the United States, from an indigent 
party, or from a state or local government in a pro se case.  In mandamus cases arising from a
civil or bankruptcy action, all parties to the action in the district court are considered parties to 
the mandamus case.   

Corporate defendants in a criminal or post-conviction case and corporate amici curiae are 
required to file disclosure statements.   

If counsel is not a registered ECF filer and does not intend to file documents other than the 
required disclosure statement, counsel may file the disclosure statement in paper rather than 
electronic form.  Counsel has a continuing duty to update this information.   

No.  __________ Caption:  __________________________________________________

Pursuant to FRAP 26.1 and Local Rule 26.1, 

______________________________________________________________________________
(name of party/amicus) 

______________________________________________________________________________ 

who is _______________________, makes the following disclosure: 
 (appellant/appellee/amicus)  

1. Is party/amicus a publicly held corporation or other publicly held entity? YES NO

2. Does party/amicus have any parent corporations? YES NO
If yes, identify all parent corporations, including grandparent and great-grandparent 
corporations: 

3. Is 10% or more of the stock of a party/amicus owned by a publicly held corporation or 
other publicly held entity? YES NO

 If yes, identify all such owners: 

12-1437 Woollard et al. v. Gallagher et al.

California Rifle and Pistol Association Foundation

amicus

✔

✔

✔
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07/19/2012 - 2 - 
SCC

4. Is there any other publicly held corporation or other publicly held entity that has a direct 
financial interest in the outcome of the litigation (Local Rule 26.1(b))?  YES NO

 If yes, identify entity and nature of interest: 

5. Is party a trade association? (amici curiae do not complete this question)  YES NO
If yes, identify any publicly held member whose stock or equity value could be affected 
substantially by the outcome of the proceeding or whose claims the trade association is 
pursuing in a representative capacity, or state that there is no such member: 

6. Does this case arise out of a bankruptcy proceeding?  YES NO
If yes, identify any trustee and the members of any creditors’ committee:

Signature: ____________________________________  Date: ___________________ 

Counsel for: __________________________________ 

CERTIFICATE OF SERVICE 
**************************

I certify that on _________________ the foregoing document was served on all parties or their 
counsel of record through the CM/ECF system if they are registered users or, if they are not, by 
serving a true and correct copy at the addresses listed below: 

_______________________________ ________________________ 
      (signature)                (date) 

✔

✔

/s/ Dan M. Peterson August 6, 2012

Calif. Rifle and Pistol Assoc. Found.

August 6, 2012

Dan M. Peterson August 6, 2012
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UNITED STATES COURT OF APPEALS FOR THE FOURTH CIRCUIT 
DISCLOSURE OF CORPORATE AFFILIATIONS AND OTHER INTERESTS 

Disclosures must be filed on behalf of all parties to a civil, agency, bankruptcy or mandamus 
case, except that a disclosure statement is not required from the United States, from an indigent 
party, or from a state or local government in a pro se case.  In mandamus cases arising from a
civil or bankruptcy action, all parties to the action in the district court are considered parties to 
the mandamus case.   

Corporate defendants in a criminal or post-conviction case and corporate amici curiae are 
required to file disclosure statements.   

If counsel is not a registered ECF filer and does not intend to file documents other than the 
required disclosure statement, counsel may file the disclosure statement in paper rather than 
electronic form.  Counsel has a continuing duty to update this information.   

No.  __________ Caption:  __________________________________________________

Pursuant to FRAP 26.1 and Local Rule 26.1, 

______________________________________________________________________________
(name of party/amicus) 

______________________________________________________________________________ 

who is _______________________, makes the following disclosure: 
 (appellant/appellee/amicus)  

1. Is party/amicus a publicly held corporation or other publicly held entity? YES NO

2. Does party/amicus have any parent corporations? YES NO
If yes, identify all parent corporations, including grandparent and great-grandparent 
corporations: 

3. Is 10% or more of the stock of a party/amicus owned by a publicly held corporation or 
other publicly held entity? YES NO

 If yes, identify all such owners: 

12-1437 Woollard et al. v. Gallagher et al.

Virginia Shooting Sports Association

amicus

✔

✔

✔
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4. Is there any other publicly held corporation or other publicly held entity that has a direct 
financial interest in the outcome of the litigation (Local Rule 26.1(b))?  YES NO

 If yes, identify entity and nature of interest: 

5. Is party a trade association? (amici curiae do not complete this question)  YES NO
If yes, identify any publicly held member whose stock or equity value could be affected 
substantially by the outcome of the proceeding or whose claims the trade association is 
pursuing in a representative capacity, or state that there is no such member: 

6. Does this case arise out of a bankruptcy proceeding?  YES NO
If yes, identify any trustee and the members of any creditors’ committee:

Signature: ____________________________________  Date: ___________________ 

Counsel for: __________________________________ 

CERTIFICATE OF SERVICE 
**************************

I certify that on _________________ the foregoing document was served on all parties or their 
counsel of record through the CM/ECF system if they are registered users or, if they are not, by 
serving a true and correct copy at the addresses listed below: 

_______________________________ ________________________ 
      (signature)                (date) 

✔

✔

/s/ Dan M. Peterson August 6, 2012

Virginia Shooting Sports Association

August 6, 2012

Dan M. Peterson August 6, 2012
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UNITED STATES COURT OF APPEALS FOR THE FOURTH CIRCUIT 
DISCLOSURE OF CORPORATE AFFILIATIONS AND OTHER INTERESTS 

Disclosures must be filed on behalf of all parties to a civil, agency, bankruptcy or mandamus 
case, except that a disclosure statement is not required from the United States, from an indigent 
party, or from a state or local government in a pro se case.  In mandamus cases arising from a
civil or bankruptcy action, all parties to the action in the district court are considered parties to 
the mandamus case.   

Corporate defendants in a criminal or post-conviction case and corporate amici curiae are 
required to file disclosure statements.   

If counsel is not a registered ECF filer and does not intend to file documents other than the 
required disclosure statement, counsel may file the disclosure statement in paper rather than 
electronic form.  Counsel has a continuing duty to update this information.   

No.  __________ Caption:  __________________________________________________

Pursuant to FRAP 26.1 and Local Rule 26.1, 

______________________________________________________________________________
(name of party/amicus) 

______________________________________________________________________________ 

who is _______________________, makes the following disclosure: 
 (appellant/appellee/amicus)  

1. Is party/amicus a publicly held corporation or other publicly held entity? YES NO

2. Does party/amicus have any parent corporations? YES NO
If yes, identify all parent corporations, including grandparent and great-grandparent 
corporations: 

3. Is 10% or more of the stock of a party/amicus owned by a publicly held corporation or 
other publicly held entity? YES NO

 If yes, identify all such owners: 

12-1437 Woollard et al. v. Gallagher et al.

Center for Constitutional Jurisprudence

amicus

✔

✔

✔
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4. Is there any other publicly held corporation or other publicly held entity that has a direct 
financial interest in the outcome of the litigation (Local Rule 26.1(b))?  YES NO

 If yes, identify entity and nature of interest: 

5. Is party a trade association? (amici curiae do not complete this question)  YES NO
If yes, identify any publicly held member whose stock or equity value could be affected 
substantially by the outcome of the proceeding or whose claims the trade association is 
pursuing in a representative capacity, or state that there is no such member: 

6. Does this case arise out of a bankruptcy proceeding?  YES NO
If yes, identify any trustee and the members of any creditors’ committee:

Signature: ____________________________________  Date: ___________________ 

Counsel for: __________________________________ 

CERTIFICATE OF SERVICE 
**************************

I certify that on _________________ the foregoing document was served on all parties or their 
counsel of record through the CM/ECF system if they are registered users or, if they are not, by 
serving a true and correct copy at the addresses listed below: 

_______________________________ ________________________ 
      (signature)                (date) 

✔

✔

/s/ Dan M. Peterson August 6, 2012

Ctr. for Constitutional Jurisprudence

August 6, 2012

Dan M. Peterson August 6, 2012
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1

STATEMENT OF INTEREST OF AMICI CURIAE

The California Rifle and Pistol Association (CRPA) Foundation is a non-profit

entity classified under section 501(c)(3) of the Internal Revenue Code and

incorporated under California law, with headquarters in Fullerton, California.   It is

affiliated with the California Rifle and Pistol Association, Inc., which has

approximately 50,000 members. 

The CRPA Foundation seeks to raise awareness about unconstitutional laws,

defend and expand the legal recognition of the rights protected by the Second

Amendment, promote firearms and hunting safety, protect hunting rights, enhance

marksmanship skills of those participating in shooting sports, and educate the general

public about firearms. The CRPA Foundation also supports CRPA members, law

enforcement, and various charitable, educational, scientific, and other firearms-related

public interest activities that support and defend the Second Amendment rights of all

law-abiding Americans.

The CRPA Foundation has considerable experience litigating constitutional

rights in relation to firearms before federal and state courts, including participation in

cases dealing with the right to lawfully carry firearms.

The Virginia Shooting Sports Association (VSSA) is a not-for-profit, 501(c)(4)

organization incorporated under Virginia law with headquarters in Orange, Virginia.

Appeal: 12-1437      Doc: 82-1            Filed: 08/06/2012      Pg: 14 of 61



2

It has approximately 3500 members.  VSSA is the official state association of the

National Rifle Association, and is closely affiliated with the Civilian Marksmanship

Program, National Shooting Sports Foundation, and the Virginia Gun Collectors

Association.  The goals of VSSA are to unite shooters, hunters, sportsmen, collectors

and all other law abiding firearms enthusiasts to promote the safe and responsible use

of firearms; promote the development of the shooting sports; and provide a united

voice at all levels of government to defend the shooting sports and firearms

ownership.  VSSA joined over 40 of its sister state associations in filing amicus briefs

in District of Columbia v. Heller, 554 U.S. 570 (2008) and McDonald v. City of

Chicago, 130 S.Ct. 3020 (2010).

The Center for Constitutional Jurisprudence was founded in 1999 as the public

interest legal arm of The Claremont Institute, a Section 501(c)(3) public policy think

tank devoted to restoring the principles of the American founding to their rightful and

preeminent authority in our national life. The Center advances this mission by

representing clients or appearing as amicus curiae in cases of constitutional

significance, including McDonald.

STATEMENT PURSUANT TO RULE 29(c)

No party’s counsel authored this brief in whole or in part.  No party or party’s

counsel, and no person other than amici, their members, or their counsel, contributed
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1That Declaration confirmed “That the Subjects which are Protestants, may
have Arms for their Defence suitable to their Condition, and as allowed by Law....”
1 W.&M. Sess.2 c.2 (1689).

3

money that was intended to fund preparing or submitting this brief.  All parties have

consented to the filing of this brief.

 ARGUMENT

Contrary to the assertions contained in the Brief of Appellants (“Br. App.”) and

the Brief Amici Curiae of Legal Historians in Support of Appellants and Reversal

(“Br. Hist. Reversal”), the right to bear arms peaceably outside the home was well-

established in England.  Having arms for defense was protected by the English

Declaration of Rights1 and bearing arms peaceably was not prohibited by the Statute

of Northampton, which only prohibited carrying arms in a manner that would terrify

the people.

The laws of the founding era in this country did not limit carrying arms in a

peaceable manner outside one’s property or while traveling, and the right to bear arms

was exercised freely.  The contention by the Historians for Reversal that support for

the right to bear arms “would use the Fourteenth Amendment to incorporate an

isolated strand of the slave South’s legal vision” is palpably untrue.  Br. Hist. Reversal

at 23.   The history of the Fourteenth Amendment and Reconstruction-era legislation,

and the McDonald case, make it clear that Congress intended to recognize and enforce
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25 The Founders' Constitution, Amendment II, Document 1 (reproduced at
http://press-pubs.uchicago.edu/founders/documents/amendIIs1.html).

4

the right of all Americans to carry arms, specifically including newly-freed African-

Americans.  That right is severely abridged by Maryland’s  permit system, which

denies to almost all Marylanders the right to carry a handgun for purposes of defense

outside the home.

I.  THE STATUTE OF NORTHAMPTON DID NOT PROHIBIT
CARRYING ARMS PEACEABLY IN PUBLIC PLACES.

Appellants quote the English Statute of Northampton, 2 Edw. III c. 3 (1328),

as support for their contention that the pre-existing right to keep and bear arms “was

not generally understood to extend to the public carry of easily-concealable, highly-

lethal firearms without good and substantial reason.”  Br. App. at 23.   That is not the

question presented by this case, because Maryland’s statutes prohibit carry without

a permit regardless of whether a particular handgun is easily concealable and without

regard to “lethality.”  In addition, a fuller quotation shows that Appellants have

omitted a critical portion of the statute, italicized below: 

[No] man great nor small . . . be so hardy to come before the King's
justices, or other of the King's ministers doing their office, with force
and arms, nor bring no force in affray of the peace, nor to go nor ride
armed by night nor by day, in fairs, markets, nor in the presence of the
justices or other ministers, nor in no part elsewhere, upon pain to forfeit
their armour to the King, and their bodies to prison at the King's
pleasure. 2 (Emphasis added).
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3A New English Dictionary on Historical Principles 161 (reissued as The
Oxford English Dictionary, 1933) (“OED”).  Under the definition of “affray,” cited
above, the OED includes two historical examples of the usage “in affray,” one exactly
contemporaneous with the Statute of Northampton.  The examples are: “1330 –
Chron. 34 Northumberland was in affray for Edred comying . . . . 1523 LD. BERNERS
Froissart I. ccxv. 271 Wherof the pope and cardynalles were in great affray and drede
. . . .”  In the entry for “affray” as a verb, the OED notes: “The [past participle]
Affrayed, ‘alarmed,’ acquired the meaning of ‘in a state of fear,’ and has since the 16th

c. been treated as a distinct word: see Afraid.”  Thus, to put the people or the peace “in
affray” was to create a state of fear, terror, or being afraid.

5

It has long been held in England and America that only carrying of arms “in

affray of the peace,” that is, in such manner as would cause fear or terror among the

populace, violates the statute.  It is a prohibition on conduct likely to produce violence

or fear, not on the mere peaceful carrying of arms.

Sir John Knight's Case, 3 Mod. 117, 87 Eng. Rep. 75, 76 (K.B. 1686),

dismissed a criminal information alleging that Sir John Knight "did walk about the

streets armed with guns" and that he went into a church with a gun, thereby "going or

riding armed in affray of peace." At the time the word "affray," used in this manner

as a noun, meant "the state produced by sudden disturbance or attack; alarm; fright;

terrror.  Obs."3  In accordance with that accepted usage, "The Chief Justice said, that

the meaning of the statute . . . was to punish people who go armed to terrify the King's

subjects."   Id., 3 Mod. 118, 87 Eng. Rep. 76 (emphasis added).  See also 1 W.

Hawkins, A Treatise of the Pleas of the Crown, ch. 63, § 9 at 135-36 (1716) (quoted
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in Appellee’s Brief at 41-42).  Addendum 1.

The case of Sir Thomas Figett (Br. App. 24), discussed in 3 E. Coke, Institutes

of the Laws of England, c.73, 161, does not establish that carrying arms in public

generally violated the Statute of Northampton.  The offenses charged were that Figett

“went armed under his garments, as well in the palace, as before the justice of the

king’s bench; for both which upon complaint made, he was arrested [by the Chief

Justice of King’s Bench]” (emphasis added).  Addendum 4.  Plainly, Figett’s offense

related to that portion of the Statute that prohibited anyone from coming “before the

King's justices, or other of the King's ministers doing their office, with force and

arms,” not the portion dealing with going or riding armed.  

The requirement that an intent to frighten or terrify the public was necessary

was carried down to the twentieth century by English courts.  For example, the Statute

was held applicable to one who made himself "a public nuisance by firing a revolver

in a public place, with the result that the public were frightened or terrorized."  Rex v.

Meade, 19 L. Times Repts. 540, 541 (1903).  But it did not apply to a person who

peaceably walked down a public road while armed with a loaded revolver, because the

offense was "to ride or go armed without lawful occasion in terrorem populi . . . ."

Rex v. Smith, 2 Ir. R. 190, 204 (K.B. 1914).  The court explained:

The words "in affray of the peace" in the statute, being read forward into
the "going armed," render the former words part of the description of the
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statutable offence.  The indictment, therefore, omits two essential
elements of the offence – (1) That the going armed was without lawful
occasion; and (2) that the act was in terrorem populi.

Id.

Thus, English law, both before and after the founding period, was perfectly

clear that carrying arms peaceably in public was not a crime, but became an offense

only if done in such manner as to terrorize the public.

Appellants cite an early New Jersey colonial law stating that “no person . . .

shall presume privately to wear any pocket pistol, skeines, stilladers, daggers, or dirks,

or other unusual or unlawful weapons within this Province.” Br. App. at 25.  But this

is a law against concealed weapons.  All of the weapons mentioned are small and

concealable.4  Most importantly, the law forbade carrying such weapons “privately.”

In the OED, one of the definitions of "private" is "Kept or removed from public view

or knowledge; not within the cognizance of people generally; concealed, secret."  The

definition of “privately” in the OED includes:  "Without publicity; without the . . .

cognizance of the public, in private; . . . secretly."  

The Appellants’ statement that “public carry of weapons remained actionable

under the common law, enforced by American constables, magistrates, and justices
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of the peace,” citing Dalton, The Country Justice, is particularly misleading.  Br. App.

at 26 (emphasis added).  The quotation is from an English handbook for Justices of

the Peace, printed in London in the 17th century, and contains no expressly American

material.  The sentence quoted (relating to “so of such as shall carry any Guns, Daggs,

or Pistols that be charged”) appears in the middle of a discussion of the Statute of

Northampton.  As stated in this handbook, the Statute provides penalties for those who

“ride or go armed offensively”  before the Kings Justices, or other places “in Affray

of the Kings people . . . .”  Dalton at 37; Addendum 7.    No other statutory source is

cited.  Similarly, the “constable’s oath” in New Jersey, recited by  Appellants at Br.

App. 26-27, required the arrest only of those who “shall ride or go arm’d offensively”

(emphasis added).

Appellants claim that “[v]ersions of the Statute of Northampton were also

expressly incorporated into the laws of Massachusetts, North Carolina, and Virginia,”

citing two secondary sources.  Br. App. at 24.  But each of these jurisdictions

explicitly provided that the carrying of arms must be to the fear or terror of the

country.  Merely carrying arms was not prohibited.  Virginia’s Act Forbidding and

Punishing Affrays (1786) recited that no man shall “go nor ride armed . . . in terror of

the country. . . .” A Collection of All Such Acts of the General Assembly of Virginia,

of a Public and Permanent Nature, as Are Now in Force, ch. 21, at 30 (1803).
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Addendum 9.  The 1795 Massachusetts enactment punished “such as shall ride or go

armed offensively, to the fear or terror of the good citizens of this Commonwealth .

. . .” 2 Perpetual Laws of the Commonwealth of Massachusetts 259 (1801).

Addendum 11. 

As noted in the Brief of Appellees, the North Carolina Supreme Court held in

1843 that under the common law application of the Statute of Northampton the mere

carrying of a gun is not an offense, but only carrying it in a manner that would terrify

the people.   State v. Huntly, 25 N.C. (3 Ired.) 418 (1843).  State v. Dawson, 272 N.C.

535, 541 159 S.E.2d 1 (1968), upheld an indictment that charged the “common-law

misdemeanor known as going armed with unusual and dangerous weapons to the

terror of the people.”  The Court stressed the distinction between the constitutional

right to bear arms generally, and bearing arms to the terror of the people:

The right of a citizen to keep and bear arms is not at issue in this case.
The question is whether he has a right to bear arms to the terror of the
people. Our decisions make it quite clear that any statute or construction
of a common-law rule, which would amount to a destruction of the right
to bear arms would be unconstitutional. 

Id. at 543.

South Carolina adopted numerous English statutes, but not the Statute of

Northampton. Public Laws of the State of South-Carolina 26-100 (1790) (“English

Statutes Made of Force”).  It recognized the English Declaration of Rights, including
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its arms guarantee.  Id., App. 14.  

Other state cases are in accord.  “So remote from a breach of the peace is the

carrying of weapons, that at common law it was not an indictable offense, nor any

offense at all.”  Judy v. Lashley, 50 W.Va. 628, 41 S.E. 197, 200 (1902), citing  5 Am.

& Eng. Enc. Law (2d Ed.) 729.  And that certainly could not have been true of

concealed arms, for that which cannot be seen cannot terrify, and “carrying a

concealed weapon was not a crime at common law . . . .” Mackey v. United States, 451

A.2d 887 (D.C. 1982); see also People v. Sturgis, 427 Mich. 392, 408, 397 N.W.2d

783 (1986) (same).

Appellants and the Historians for Reversal have cited no laws from the

founding period that prohibited generally the peaceful carrying of ordinary weapons.

The majority opinion in Heller, responding to the dissent, reviewed all of the statutes

regulating firearms and gunpowder during the colonial and founding periods that the

resources of the Supreme Court and dozens of amici could unearth.  Heller, 554 U.S.

at 631-34 (2008).  They all related to the misuse of firearms, or to issues of safe

storage or fire prevention.  Not one was a prohibition on the mere bearing of common

arms outside the home by peaceable citizens.  That is because, contrary to Appellants

and the Historians for Reversal, there were no such laws.
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II.  THE HISTORIANS’ CONTENTIONS REGARDING VIRGINIA AND
MASSACHUSETTS LAW ARE INACCURATE.

Under the heading “Virginia and Thomas Jefferson: No Recognition of A Right

Outside One’s Property,” the Historians for Reversal argue that two draft bills by

Thomas Jefferson somehow establish that “civilian use of guns outside of the home

was subject to greater regulation.”  Br. Hist. Reversal at 6-7.   These two references

prove nothing, and one is seriously misstated (see Brief of Appellees at 31 and n.9).

  The actual state of the law in Virginia, and the views and practices of Jefferson and

other Virginia founders, show that the contention that there was no recognition of a

right to arms “outside one’s property” is an illusion.

As a U.S. Senate Subcommittee Report makes clear, colonial Virginia did not

restrict firearms.  Instead, it required men to have them and to carry them:

In 1623, Virginia forbade its colonists to travel unless they were "well
armed"; in 1631 it required colonists to engage in target practice on
Sunday and to "bring their peeces to church."  In 1658 it required every
householder to have a functioning firearm within his house and in 1673
its laws provided that a citizen who claimed he was too poor to purchase
a firearm would have one purchased for him by the government, which
would then require him to pay a reasonable price when able to do so.

“The Right To Keep And Bear Arms,” Report of the Subcommittee on the Constitution

of the Committee on the Judiciary, United States Senate, 97th Cong., 2d Sess. 3 (1982)

(footnotes omitted) (hereafter Subcommittee Report).

Patrick Henry stirred the Virginia Ratification Convention by declaring, “The
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great object is, that every man be armed . . . Everyone who is able may have a gun.”

 3 J. Elliot, Debates in the Several State Conventions 386 (2d ed. 1836).  That gun was

not just for militia purposes.  In Henry’s time, carrying firearms for private purposes

was utterly commonplace.  As a practicing lawyer in the decade before the

Revolution, Henry’s land and home were “just north of Hanover town, but close

enough for him to walk to court, his musket slung over his shoulder to pick off small

game for [his wife] Sarah’s table.”  H. Unger, Lion of Liberty: Patrick Henry and the

Call to a New Nation 30 (2010).

George Washington owned perhaps 50 firearms during his life, and some of his

pistols (typically silver mounted), saddle holsters, and fowlers (shotguns) may be seen

today at Mt. Vernon and West Point.5  The inventory of Washington’s estate lists

seven swords and seven guns in the study, “1 pr Steel Pistols” and “3 pr Pistols” in an

iron chest, “1 Old Gun” in the storehouse, and one gun at the River Farm.6

Like other Virginians, Washington was entirely free to carry pistols for self-

defense outside his own property.   After the Revolutionary war ended, Washington

and his servant Billy were riding on horseback from Mount Vernon to Alexandria.

Appeal: 12-1437      Doc: 82-1            Filed: 08/06/2012      Pg: 25 of 61



7B. Tayloe, Our Neighbors on LaFayette Square: Anecdotes and Reminiscences
47 (1872).

8See references in S. Halbrook, The Founders’ Second Amendment 318 n.40
(2008).

13

The main road was impassable, so the two had to ride through the farm of a man

described as “a desperado who had committed murder.”  The account continues:

As was then the custom, the General had holsters, with pistols in them,
to his saddle.  On returning to Mount Vernon, as General Washington
was about to enter on this private road, a stranger on horseback barred
the way, and said to him, “You shall not pass this way.”  “You don’t
know me,” said the General.  “Yes, I do,” said the ruffian; “you are
General Washington, who commanded the army in the Revolution, and
if you attempt to pass me I shall shoot you.”  General Washington called
his servant, Billy, to him, and taking out a pistol, examined the priming,
and then handed it to Billy, saying, “If this person shoots me, do you
shoot him;” and cooly passed on without molestation.  (Emphasis
added).7

If there was a prohibition on publicly carrying pistols for defense in post-

revolutionary Virginia, George Washington was not aware of it.

Thomas Jefferson was an avid shooter and gun collector.  His memorandum

books kept between 1768 and 1823 show numerous references to the acquisition of

pistols, guns, muskets, rifles, fusils, gun locks and other gun parts, the repair of

firearms, and the acquisition of ammunition.  Included were a pair of “Turkish pistols

. . .  so well made that I never missed a squirrel at 30 yds. with them.”8 

Jefferson carried one or both of these Turkish pistols on or about his person
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when traveling as President of the United States.  In a letter headed “Washington,”

dated October 9, 1803, Jefferson wrote to a Mr. Verdier, an innkeeper at Orange

Courthouse, between Monticello and Washington: "I left at your house, the morning

after I lodged there, a pistol in a locked case, which no doubt was found in your bar

after my departure. I have written to desire Mr. Randolph or Mr. Eppes to call on you

for it, as they come on to Congress, to either of whom therefore be so good as to

deliver it."9  Addendum 13. Thus, the President of the United States, after traveling

with his pistol, called upon either of two sitting Congressmen to pick it up for him and

have it brought to the White House.  None of these eminent individuals seems to have

been aware that there was no right to carry firearms “outside one’s own property.”  Br.

Hist. Reversal at 5.  It is fantasy to assert that Jefferson believed “that firearms rights

did not extend beyond one’s property.”  Br. Hist. Reversal at 6.
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The Historians’ contention that there was “no right to travel armed recognized”

in Massachusetts is equally unsupported.  Br. Hist. Reversal at 7.  They cite only two

points.  First, the town of Williamsburgh thought that a provision for keeping arms “in

our houses for Our Own Defense” should be added to a statement regarding the

common defense in the proposed Massachusetts Constitution.  Id. at 8. That does not

mean that people could not travel armed.  Second, they allude to language proposed

by Samuel Adams as an amendment at the Massachusetts convention.  The

amendment was rejected, and the Historians do not bother to inform this Court what

the amendment said.  Id.  Nothing discussed in that section of the Historians’ brief

remotely supports a contention that one could not travel armed in Massachusetts.

Our second President, John Adams, had free rein as a boy in Massachusetts to

carry his gun with him to and from school.  Adams later recalled that he spent his

youth playing games and sports “and, above all, in shooting, to which diversion I was

addicted to a degree of ardor which I know not that I ever felt for any other business,

study, or amusement.”10  A biographer states:

John’s zest for shooting prompted him to take his gun to school,
secreting it in the entry so that the moment school let out he might dash
off to the fields after crows and squirrels. [The schoolmaster’s] scolding
did not daunt him; he simply began to leave his gun at the home of an

Appeal: 12-1437      Doc: 82-1            Filed: 08/06/2012      Pg: 28 of 61



11Id. at 9 (citing III Diary and Autobiography of John Adams 258-59 n.6).

16

old woman who lived close by.11

Adams also firmly believed that arms were properly used by private individuals

for self-defense.  "Resistance to sudden violence, for the preservation not only of my

person, my limbs and life, but of my property, is an indisputable right of nature which

I never surrendered to the public by the compact of society, and which, perhaps, I

could not surrender if I would." J. Adams, Boston Gazette, Sept. 5, 1763, in 3 The

Works of John Adams 438 (Charles F. Adams ed., 1851).  Adams upheld the right of

“arms in the hands of citizens, to be used at individual discretion, . . . in private self-

defence . . . .”  3 J. Adams, A Defence of the Constitutions of Government of the

United States of America 471-72 (1788).  It would be illogical that an “indisputable

right of nature” to self-defense, which cannot be “surrendered” by a political compact,

would be automatically surrendered when one crosses the threshold of one’s home

into the world at large.

Ownership of arms was required in Massachusetts almost from the founding of

the colony.  “[T]he first session of the legislature ordered that not only freemen, but

also indentured servants own firearms and in 1644 it imposed a stern 6 shilling fine

upon any citizen who was not armed.”  Subcommittee Report at 3.  Indeed, it was the

seizure of citizens’ arms in Boston by General Gage that was an immediate cause of
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the Revolutionary War.  Halbrook, Founders’ Second Amendment ch. 1-4.

III.  THE HISTORIANS’ CONTENTION THAT THE RIGHT TO BEAR
ARMS OUTSIDE THE HOME EXISTED PRINCIPALLY

 IN THE SOUTH IGNORES HISTORY.

The Historians for Reversal claim that in United States v. Masciandaro, 638

F.3d 458 (4th Cir. 2011), Judge Niemeyer relied on scholarship that is “questionable

at best, inaccurate at worst.” Br. Hist. Reversal at 14.  They claim that the “pre-Civil

War American legal practice of treating open carrying of weapons as not only legal

but constitutionally protected” rests on “historical mythology” and a “highly selective

reading of the evidence,” not on “sound historical research.”  Id. at 15.  They contend

that “The idea that courts would use the Fourteenth Amendment to incorporate an

isolated strand of the slave South’s legal vision to recognize a right to public carry

turns history on its head.”  Id. at 23.  Relying on the allegation that “Reconstruction

era Republicans were strong supporters of generally applicable and racially neutral

gun regulations,” they assert that the framers and ratifiers of the Fourteenth

Amendment would not have embraced the “exceptional” Southern model that the

people have a constitutional right to carry arms.  Id.

Instead, it is these Historians who propose a tortured interpretation of the right

to carry arms.  The Fourteenth Amendment was understood and intended to protect

from State infringement the right not only to possess but also to bear or carry arms.

Appeal: 12-1437      Doc: 82-1            Filed: 08/06/2012      Pg: 30 of 61



12This work has been republished as Securing Civil Rights: Freedmen, the
Fourteenth Amendment, and the Right to Bear Arms (2010).

18

Much of that history is discussed in Heller and, especially, McDonald.

“In the aftermath of the Civil War, there was an outpouring of discussion of the

Second Amendment in Congress and in public discourse, as people debated whether

and how to secure constitutional rights for newly free slaves.”  Heller, 554 U.S. at

614, citing S. Halbrook, Freedmen, the Fourteenth Amendment, and the Right to Bear

Arms, 1866-1876 (1998).12  The Slave Codes were reenacted as the Black Codes,

including prohibitions on both the keeping and the carrying of firearms by African

Americans.  As Frederick Douglass explained in 1865, “the black man has never had

the right either to keep or bear arms.”  4 The Frederick Douglass Papers 84 (1991),

quoted in McDonald, 130 S.Ct. at 3083 (Thomas, J., concurring).

The first state law mentioned in McDonald as typical of what the Fourteenth

Amendment would invalidate was a Mississippi law providing that “no freedman, free

negro or mulatto, not in the military service of the United States government, and not

licensed so to do by the board of police of his or her county, shall keep or carry

fire-arms of any kind . . . .”  Certain Offenses of Freedmen, 1865 Miss. Laws p. 165,

§ 1, in 1 Documentary History of Reconstruction 289 (1950), quoted in McDonald,
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130 S.Ct. at 3038.13  A press report noted: “The militia of this country have seized

every gun and pistol found in the hands of the (so called) freedmen of this section of

the country.  They claim that the statute laws of Mississippi do not recognize the

negro as having any right to carry arms.”  Harper’s Weekly, Jan. 13, 1866, at 3, col.

2.

A similar South Carolina law led a convention of prominent blacks there to

draft a petition stating: “We ask that, inasmuch as the Constitution of the United States

explicitly declares that the right to keep and bear arms shall not be infringed . . . that

the late efforts of the Legislature of this State to pass an act to deprive us of arms be

forbidden, as a plain violation of the Constitution . . . .”  2 Proceedings of the Black

State Conventions, 1840-1865, at 302 (1980).  Senator Charles Sumner, Republican

of Massachusetts, paraphrased the petition as seeking “constitutional protection in

keeping arms . . . .”  Cong. Globe, 39th Cong., 1st Sess. 337 (1866) .  See McDonald,

130 S.Ct. at 3038 n.18. 

Such Second Amendment deprivations were prominently debated in bills
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leading to enactment of the Freedmen’s Bureau Act and the Civil Rights Act of 1866.

Rep. Thomas Eliot, Republican of Massachusetts and sponsor of the former, referred

to an ordinance of Opelousas, Louisiana, as the type of infringement the Act would

nullify,14 and further quoted from a Freedmen’s Bureau report about Kentucky: “The

civil law prohibits the colored man from bearing arms . . . .”15  Id. at 657.

Accordingly, the Freedmen’s Bureau bill guaranteed the right “to have full and equal

benefit of all laws and proceedings for the security of person and estate, including the

constitutional right to bear arms.”  Id. at 654.

Yet prohibitions against carrying arms continued to be enforced.  A witness

testified that “attempts were made in [Alexandria, Va.] to enforce the old law against

them in respect to whipping and carrying fire-arms . . . .”  Report of the Joint

Committee on Reconstruction, H.R. Rep. No. 30, 39th Cong., 1st Sess., pt. 2, at 21

(1866).
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“In debating the Fourteenth Amendment, the 39th Congress referred to the right

to keep and bear arms as a fundamental right deserving of protection.”  McDonald,

130 S.Ct. at 3041.  Among other documents, a report circulated in Congress from the

Freedmen’s Bureau stating: “There must be ‘no distinction of color’ in the right to

carry arms, any more than in any other right.”  Ex. Doc. No. 70, House of

Representatives, 39th Cong., 1st Sess. 297 (1866).

Introducing the Fourteenth Amendment in the Senate, Jacob Howard,

Republican of Michigan, referred to “the personal rights guaranteed and secured by

the first eight amendments of the Constitution; such as freedom of speech and of the

press; . . . the right to keep and bear arms . . . .”  Cong. Globe, 39th Cong., 1st Sess.

2765 (1866). He averred: “The great object of the first section of this amendment is,

therefore, to restrain the power of the States and compel them at all times to respect

these great fundamental guarantees.”  Id. at 2766.

The Fourteenth Amendment passed both houses by the necessary two-thirds and

was proposed to the States.  In support of a bill which required the Southern States to

ratify the Amendment, Rep. George W. Julian, Republican of Indiana, argued:

Although the civil rights bill is now the law, . . . [it] is pronounced void
by the jurists and courts of the South.  Florida makes it a misdemeanor
for colored men to carry weapons without a license to do so from a
probate judge, and the punishment of the offense is whipping and the
pillory. South Carolina has the same enactments. . . . .
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Id. at 3210.

Court decisions were noted in a report received in Congress from General U.S.

Grant stating: “The statute prohibiting the colored people from bearing arms, without

a special license, is unjust, oppressive, and unconstitutional.”  Cong. Globe, 39th

Cong., 2d Sess. 33 (1866).

After the Freedmen’s Bureau bill was passed and vetoed, it would be passed in

override votes by the same two-thirds-plus members of Congress who voted for the

Fourteenth Amendment.16  Section 14 of the Freedmen’s Bureau Act declared that in

States or districts where ordinary judicial proceedings were not restored, and until

such time as such States were restored to the Union and represented in Congress:

the right . . . to have full and equal benefit of all laws and proceedings
concerning personal liberty, personal security, and the acquisition,
enjoyment, and disposition of estate, real and personal, including the
constitutional right to bear arms, shall be secured to and enjoyed by all
the citizens of such State or district without respect to race or color or
previous condition of slavery.

14 Stat. 173, 176-77 (1866).  

“Section 14 thus explicitly guaranteed that ‘all the citizens,’ black and white,

would have ‘the constitutional right to bear arms.’” McDonald, 130 S.Ct. at 3040.

The term “bear arms” was used, and “[i]t would have been nonsensical for Congress
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17The traditional linguistic meaning of “bearing arms” as carrying arms off of
one’s premises is clear from Maryland history.  Antebellum Maryland prohibited
slaves and free blacks from carrying a firearm without a license.  Maryland Code 454
(1860).  At its 1867 constitutional convention, it was moved to add the guarantee that
“every citizen has the right to bear arms in defence of himself and the State.”
Perlman, Debates of the Maryland Convention of 1867 at 79, 151 (1867).  When a
delegate moved to insert “white” after “every,” another insisted: “Every citizen of the
State means every white citizen, and none other.”  Id. at 150-51.  When it appeared
that no right to “bear arms” would be recognized, it was proposed that “the citizen
shall not be deprived of the right to keep arms on his premises,” but that too failed.
Perlman at 151. 
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to guarantee the full and equal benefit of a constitutional right that does not exist.”

Id. at 3043.17

“In sum, it is clear that the Framers and ratifiers of the Fourteenth Amendment

counted the right to keep and bear arms among those fundamental rights necessary to

our system of ordered liberty.”  McDonald, 130 S.Ct. at 3042.  As such, the right of

a law-abiding person to carry a firearm could not be banned.

Enforcement legislation under the Fourteenth Amendment further substantiates

the understanding that carrying arms is constitutionally protected.  “[I]n debating the

Civil Rights Act of 1871, Congress routinely referred to the right to keep and bear

arms and decried the continued disarmament of blacks in the South.”  McDonald, 130

S.Ct. at 3041-42, citing Halbrook, Freedmen 120-131.  Today’s 42 U.S.C. § 1983, the

Act provides that any person who, under color of State law, subjects a person “to the

deprivation of any rights, privileges, or immunities secured by the Constitution” is
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civilly liable.  17 Stat. 13 (1871).  

A year after passage, the Civil Rights Act was the subject of a report from

President Grant to Congress which stated that parts of the South were under the

control of Ku Klux Klan, the objects of which were “to deprive colored citizens of the

right to bear arms and of the right to a free ballot . . . .”  Ex. Doc. No. 268, 42nd

Cong., 2d Sess. 2 (1872).  In debate on a bill to expand civil rights protection, Senator

John Scott, Republican of Pennsylvania, explained how Klansmen seized the firearms

of their victims before lynching them.  Cong. Globe, 42nd Cong., 2d Sess. 3584

(1872).  But Senator Pratt observed that the Klansman “fears the gun” of a man in his

“humble fortress.”  Id. at 3587.  The Klan targeted the black who would “tell his

fellow blacks of their legal rights, as for instance their right to carry arms and defend

their persons and homes.”   Id. at 3589. 

Protection of the right to bear and carry arms was a primary object of the

Fourteenth Amendment and enforcement legislation.  Far from being a Southern

anomaly, that right was recognized and vigorously protected by “Reconstruction era

Republicans.”
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IV. THE ORDINARY CITIZEN CANNOT OBTAIN A PERMIT TO
CARRY IN MARYLAND AND IS THUS DEPRIVED OF

 THE RIGHT TO BEAR ARMS FOR DEFENSE.

Appellants imply that permits are freely available in Maryland, noting that the

approval rate for applications is 93.8%.  Br. App. at 7.  For reasons discussed below,

that figure is misleading.  Instead, the “good and substantial reason” requirement, as

interpreted by Maryland administrative authorities and the courts, makes it nearly

impossible for an ordinary, law-abiding Marylander to obtain a carry permit. 

On the application for a handgun permit, the Maryland State Police categorize

permits according to whether the application is submitted by a correctional officer,

former police officer, private detective, security guard, holder of a special police

commission (such as university police), holder of a railroad police commission, or

certain other businesses or occupations.18  Permits for most of these categories are

apparently issued routinely and without any particularized proof of danger to the

applicant.

Unlike these occupations, the ordinary citizen who desires a permit for

“personal protection” must include “documented evidence of recent threats, robberies,

and/or assaults, supported by official police reports or notarized statements from
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witnesses,” according to the application form.  Those requirements, which will be

impossible for most citizens to meet, have been upheld by the state Handgun Permit

Review Board and the Maryland state courts.

In Scherr v. Handgun Permit Review Board, 880 A.2d 1137, 1141 (Md. Ct.

Spec. App. 2005), the applicant “was a law abiding citizen with an excellent

reputation.”  Because his application contained “no evidence and/or reference” to

previous “assaults, threats, or robberies,” the state police asked Scherr to provide such

documentation, corroborated by police reports.  Ultimately it was recommended that

the permit be denied, inter alia, because of the lack of prior robberies, threats, or

assaults, and because there was no showing that the applicant's “level of threat and/or

danger” was “any greater than that of an ordinary citizen.”  Id. at 1142 (emphasis

added).

Because of this lack, the Board concluded that the applicant “has not

demonstrated a good and substantial reason to wear, carry or transport a handgun as

a reasonable precaution against apprehended danger.”  Id. at 1143.  At a second

hearing, the state police officer responsible for reviewing permit applications testified

that “except for former police officers, he had never approved an application where

the applicant had failed to produce evidence of a threat,” and that police reports were

generally required.  Id. (emphasis added).  The reviewing court noted that if general
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fears of criminal attack “justified issuance of a handgun permit, it is hard to see how

the Review Board could deny any law-abiding citizen a permit.” Id. at 1148.

In Snowden v. Handgun Permit Review Board, 413 A.2d 295 (Md. Ct. Spec.

App. 1980), Mr. Snowden was active in community work dealing with drug and crime

control.  He presented statements to the Board that he had received threats after calling

on public officials to engage in a crackdown on drug pushers, and had reported the

threats to the county narcotics division and the State’s Attorney.   Id. at 296.

 The Board found that he had received threats, but had never actually been

assaulted.   He had thus not demonstrated a “good and substantial reason.” Id. The

court affirmed, noting that “it is the Board not the applicant” that decides whether

there is “apprehended danger.”  Id. at 298.  Otherwise, the State Police would become

a “rubber stamp,” and the legislation would be “rendered absolutely meaningless.”

Id.  See also Onderdonk v. Handgun Permit Review Board, 407 A.2d 763 (Md. Ct.

Spec. App. 1979) (holding that break-ins at applicant’s residence did not justify

issuance of permit).

Appellants imply that permits are readily available, stating that “from 2006

through 2010, MSP’s Handgun Permit Unit received 22,035 original or renewal

applications, and issued 20,674 permits, for an approval rate of 93.8%” Br. App. at 7

(citing MSP, 2010 Annual Report 37 (2011), and providing website link).
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Instead, figures in the 2010 Annual Report confirm that the Maryland scheme

is extremely restrictive.   According to that Report, 8,536 original and 12,135 renewal

permits were issued in the five year period 2006-2010, totaling 20,671 permits.  Id.

The average number of permits issued each year was therefore 4,134.  The population

of Maryland in 2010 was 5,773,552.19  For the average year, the ratio of permits issued

to population was therefore 0.000716, substantially less than one for every thousand

Maryland residents.

Permits issued for personal protection are an insignificant portion of the small

number of permits issued overall.  Data released by the MSP in 2006 pursuant to a

Public Information Act request revealed that 29% of permits had been issued to law

enforcement personnel (mostly retired and special police); 37% to corrections,

security, judicial, and government personnel; and 32% for business purposes (e.g.,

merchants who carry large sums of money, and others with occupational need).20   The

“high” approval rate results from the fact that a substantial majority of the applications

are renewals, and from the large percentage that go to law enforcement, security, and

other favored occupations.  Only 1.7% of the permits issued were for personal
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protection or death threats.  Id.

As Judge Legg held, “A citizen may not be required to offer a good and

substantial reason why he should be permitted to exercise his rights. The right’s

existence is all the reason he needs.”  JA 156.  The government may not attempt to

minimize any dangers associated with a right “by means of widespread curtailment

of the right itself.” Id.  By requiring a showing of “good and substantial reason” to

carry a handgun, Maryland has widely curtailed the exercise of fundamental Second

Amendment rights.

CONCLUSION

The decision of the District Court should be affirmed.
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