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INTRODUCTION 

 The local zoning ordinance at issue here imposes minimal 

conditions and qualifications on the sale of firearms in Alameda 

County.  The ordinance simply requires that gun stores be located 

500-feet away from residentially zoned districts and sensitive places 

such as schools and liquor stores.  The Supreme Court, along with the 

majority of circuit courts, including the Ninth Circuit, have 

recognized that laws imposing conditions and qualifications on the 

commercial sale of guns do not fall within the scope of the Second 

Amendment.  Appellees’ argument that the ordinance somehow 

violates an undefined “basket” of Second Amendment rights should 

be rejected.  Consistent with the Supreme Court’s guidance and the 

overwhelming consensus of the circuits, this Court should hold that 

because the zoning ordinance falls outside the scope of the Second 

Amendment, the district court properly granted the motion to dismiss.  

STATEMENT OF JURISDICTION 

Appellees County of Alameda, Alameda Board of Supervisors, 

Wilma Chan, Nate Miley and Keith Carson (hereinafter “County 

Appellees”) agree with the Statement of Jurisdiction set forth by 

Appellants.  See Appellants’ Opening Brief at 4.  
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STATEMENT OF THE ISSUES 

1. Whether the district court properly determined that the 

Ordinance requiring that gun shops be located 500 feet of away 

any school, liquor store or residentially zoned district is a 

presumptively lawful regulatory measure under District of 

Columbia v. Heller, 554 U.S. 570 (2008)? 

2. Whether the district court properly determined that the First 

Amended Complaint failed to adequately allege a “class-of-

one” equal protection claim? 

STATEMENT OF THE CASE 

A. The District Court Granted County Appellees’ Motion To 
Dismiss. 
 
On June 25, 2012, John Teixeira, Steve Nobriga, and Gary 

Gamaza (“Individual Appellants”) along with Calguns Foundation, 

Inc. (CGF), California Association of Federal Firearms Licensees 

(Cal-FFL), and Second Amendment Foundation Inc.  (SAF)  

(“Organizational Appellants”) (collectively “Appellants”) commenced 

an action in the U.S. District Court, Northern District of California 

entitled Teixeira, et al. v. County of Alameda, et al.  Court Case 

Number 12-cv-03288.   

2 
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The original Complaint for Damages, Injunctive Relief, and/or 

Declaratory Judgment (“Complaint”) challenged Alameda County 

Land Use Ordinance §17.54.131 (“Ordinance”) which, among other 

things, restricts the location of gun stores within 500 feet of a 

residentially zoned district in the unincorporated area of the County of 

Alameda.   

On September 27, 2012, County Appellees filed a Motion to 

Dismiss.1  [ER188, Docket No. 13].  On November 5, 2012, 

Appellants filed a Motion for Preliminary Injunction.  [ER 189, 

Docket No. 21].  On February 26, 2013, the district court granted 

County Appellees’ Motion to Dismiss Appellants’ Complaint with 

leave to amend and denied Appellants’ Motion for Preliminary 

Injunction.2  [SER 001-010].   

1  In support of their Motion to Dismiss, County Appellees filed a 
Request for Judicial Notice, asking the Court to take judicial notice of, 
among other things, several sections of Alameda County Ordinances.  
[ER 191, Docket No. 13, SER 020-029].  The district court properly 
took judicial notice of these matters of public record in its February 
26, 2013 Order Granting County Appellees Motion to Dismiss.  [SER 
004].   
 
2  In their Opening Brief, Appellants do not challenge the district 
court’s denial of their Motion for Preliminary Injunction.  [ER 190, 
Docket No. 36].  See generally Appellants’ Opening Brief.  
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On April 1, 2013, Appellants filed a First Amended Complaint 

(“FAC”), setting forth four claims for relief: (1) denial of equal 

protection based on County Appellees’ alleged granting of conditional 

use permits to similarly situated businesses; (2) denial of equal 

protection based on the Ordinance’s requirements for obtaining a 

conditional use permit, in particular the 500-foot rule, which allegedly 

treats gun stores differently than “other similarly situated retail 

businesses”; (3) violation of Appellants’ Second Amendment rights 

(facial challenge); and (4) violation of Appellants’ Second 

Amendment rights (as applied).  [ER 30-55].   

On May 28, 2013, County Appellees filed a Motion to Dismiss.  

[ER 191, Docket No. 44].  County Appellees argued that the FAC 

failed to allege facts sufficient to state a “class-of-one” equal 

protection claim where the FAC failed to identify any similarly 

situated businesses and failed to show that County Appellees 

intentionally treated Individual Appellants differently.  County 

Appellees also argued that the Ordinance was a presumptively lawful 

regulatory measure satisfying constitutional scrutiny.  On 

September 9, 2013, the district court granted Appellees’ Motion to 

4 

Case: 13-17132     08/11/2014          ID: 9200591     DktEntry: 39-1     Page: 10 of 35 (10 of 68)



Dismiss without leave to amend.3  [ER 10-28].  Thus, the FAC was 

dismissed with prejudice.  [ER at 28].  On October 21, 2013, 

Appellants filed a Notice of Appeal.  [ER 2]. 

B. The Proposed Gun-Store Location Violates The Ordinance. 

Individual Appellant Teixeira previously operated a gun store 

in Alameda County before attempting to open a new one in a different 

location.  [ER 38 at ¶ 29].  In 2010, Individual Appellants formed a 

business partnership (Valley Guns and Ammo or “VGA”) for the 

purpose of opening a gun store in Alameda County.  [ER 37 at ¶ 26.]  

Individual Appellants contacted the Alameda County Planning 

Department for advice on obtaining the appropriate permits.  [ER at 

38 ¶ 31.]  In November 2010, Individual Appellants were informed 

that they would have to comply with Alameda County Land Use 

Ordinance 17.54.131, which requires that gun stores not be located 

within 500 feet of any school, liquor store or residentially zoned 

district, and that applicants obtain a Conditional Use Permit (“CUP”).  

[ER 38-39 at ¶ 32, 33].   

3  “At Oral argument, the Court inquired whether the [Appellants] 
could or wished to plead any additional facts in a further amendment 
to their complaint.  The plaintiffs declined.”  [ER 29].  See also 
Transcript of Oral Argument at 15:24 – 16:17, Teixeira, et al. v. 
County of Alameda, No. 12-03288, 2013 WL 4804756, (N.D. 
Cal. Sep. 09, 2013). [SER 013-014]. 

5 

                                                

Case: 13-17132     08/11/2014          ID: 9200591     DktEntry: 39-1     Page: 11 of 35 (11 of 68)



In April 2011, Individual Appellants believed they had located 

a suitable property at 488 Lewelling Boulevard, San Leandro, 

California and applied for a CUP and variance.  [ER 40 at ¶39].  

Individual Appellants obtained a survey measuring the distance 

between the front door of their proposed gun shop site and the front 

door of the nearest residential properties, and found the distances to be 

534, 532 and 560 feet, respectively.  [ER 40-41 at ¶ 41].  The West 

County Board of Zoning Adjustment (“WBZA”) held a hearing on 

December 14, 2011 to consider a CUP and variance on the subject 

property.   

WBZA staff recommended that the variance be denied, 

claiming that the distance was actually 446 feet.  [ER 41, 42 at ¶¶ 44, 

46.b.].  On November 16, 2011, the Alameda County Planning 

Department issued a Staff Report finding that the distance between the 

proposed gun shop location and the nearest residential district was 446 

feet, and recommending a denial of the variance.  [ER 42-47 at ¶ 46].  

Despite the Planning Department’s negative recommendation, the 

WBZA granted both the CUP and the variance at its December 14, 

2012 meeting.  [ER 48 at ¶ 48].  The San Leandro Village Homes 

Association (“SLVHA”) appealed the WBZA’s decision.  [ER 48 at  

6 
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¶ 51].  On February 28, 2012, the Alameda County Board of 

Supervisors sustained the SLVHA appeal, overturning the WBZA’s 

grant of a CUP and variance.  [ER 48-49 at ¶ 54]. 

The evidence attached to Appellants’ FAC provides, in part, as 

follows: there are ten gun stores in Alameda County [ER 121], 

including four gun stores in unincorporated Alameda County [ER 

179], and a “Big 5 Sporting Goods” store located 607 feet from 

Appellants proposed site [ER 120].   

Appellants allege that the Ordinance was only recently enacted, 

and is not a long-standing rule or regulation with respect to retail 

firearm sales.  [ER 39 at ¶ 34].  Appellants further allege that the 

County requires CUPs only for firearm sales and “Superstores.”  [ER 

39-40 at ¶ 35].   

STANDARD OF REVIEW 

The Court reviews de novo the district court’s grant of County 

Appellees’ motion to dismiss under Federal Rule of Civil Procedure 

12(b)(6).  Manzarek v. St. Paul Fire & Marine Ins. Co., 519 F.3d 

1025, 1030 (9th Cir. 2008).  The Court may “generally consider only 

allegations contained in the pleadings, exhibits attached to the 

complaint, and matters properly subject to judicial notice.”  Id. at 

7 
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1030-31.  The Court need not accept as true conclusory allegations 

that are contradicted by documents referred to in the complaint.  Id. at 

1031. 

The district court’s denial of leave to amend is reviewed for an 

abuse of discretion.  Id.  (citing Gompper v. VISX, Inc., 298 F.3d 893, 

898 (9th Cir. 2002)).  

SUMMARY OF ARGUMENT 

The district court’s dismissal of the FAC with prejudice should 

be upheld for several reasons.  First, the district court properly 

concluded that the Ordinance is a presumptively lawful regulatory 

measure under District of Columbia v. Heller because it imposes 

conditions and qualifications on the commercial sale of arms.  

Appellants’ challenge fails to establish that the Ordinance burdens 

conduct protected by the Second Amendment.  

Second, the district court properly held that the FAC failed to 

adequately allege a “class-of-one” equal protection claim.  Appellants 

failed to allege facts establishing that they are similarly situated with 

all other commercial retailers, where gun-dealers face significant state 

and federal regulation not applicable to other commercial retailers.   

8 
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Because Appellants conceded that they had no additional facts 

to allege, the district court properly dismissed the FAC with prejudice.   

ARGUMENT 

A. The District Court Properly Held That The Ordinance Is A 
Presumptively Lawful Regulatory Measure. 
 
In District of Columbia v. Heller, the Supreme Court held that 

the Second Amendment “guarantee[s] the individual right to possess 

and carry weapons in case of confrontation.”  554 U.S. 570, 592 

(2008).  The Heller Court stated that the core of the Second 

Amendment is to allow “law-abiding, responsible citizens to use arms 

in self-defense of hearth and home.”  Id. at 635.  Accordingly, when 

confronted with a District of Columbia ordinance “totally ban[ning] 

handgun possession in the home” and requiring “that firearms in the 

home be rendered and kept inoperable at all times,” the Court held 

that laws banning the use of firearms in self-defense are barred by the 

Second Amendment.  Id. at 628-30.  Heller also affirmed that the 

“right secured by the Second Amendment is not unlimited.”  Id. at 

626.  Indeed, the Heller court determined that certain regulations are 

“presumptively lawful” including “laws imposing conditions and 

qualifications on the commercial sale of arms.”  Id. at 626-27, n. 26.  

In McDonald v. City of Chicago, the Supreme Court reaffirmed that 

9 
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the Second Amendment right is subject to reasonable state and local 

regulations.  561 U.S. --, 130 S. Ct. 3020, 3047 (2010) (plurality) (“It 

is important to keep in mind that Heller recognized that the right to 

keep and bear arms is not ‘a right to keep and carry any weapon 

whatsoever in any manner whatsoever and for whatever purpose.’ We 

repeat those assurances here.”).   

The Ninth Circuit adopted, from Heller’s approach, a two-step 

Second Amendment inquiry.  United States v. Chovan, 735 F.3d 1127, 

1136 (9th Cir. 2013).  The district court’s decision granting County 

Appellee’s motion to dismiss applied this same two-step inquiry as set 

forth in United States v. Chester, 628 F.3d 673, 680 (4th Cir. 2010), 

and United States v. Marzzarella, 614 F.3d 85, 89 (3d Cir. 2010).  [ER 

8-13].  Subsequent to the district court’s application of the two-step 

inquiry in this matter, the Ninth Circuit formally adopted the same 

two-step Second Amendment inquiry.4  Chovan, 735 F.3d at 1136 

(citing with approval and explicitly adopting two-step inquiry 

undertaken by Chester, 628 F.3d at 680, and Marzzarella, 614 F.3d at 

4  Remand is unnecessary because the district court properly applied 
the two-step Second Amendment inquiry adopted by this Court.  See 
Larsen v. Soto, 742 F.3d 1083, 1092 (9th Cir. 2013) (Remand for 
district court to address issue in light of intervening Supreme Court 
case not warranted since district court addressed that issue.) 

10 
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890.  The two-step inquiry asks (1) whether the challenged law 

burdens conduct protected by the Second Amendment; and (2) if so, 

directs courts to apply an appropriate level of scrutiny.  Chovan, 735 

F.3d at 1137 (citations omitted).  As discussed below, the district 

court properly determined that, as a law imposing conditions and 

qualifications on the commercial sale of arms, the Ordinance is 

presumptively lawful, and is not within the scope of a right protected 

by the Second Amendment.  Because the right asserted by Appellants 

is not protected by the Second Amendment, the inquiry ends.  

However, even assuming the Ordinance implicates a Second 

Amendment right, it easily passes constitutional muster.  

1. The Ordinance Does Not Burden Conduct Protected 
By The Second Amendment. 
 

The first step of the analysis adopted in Chovan is dispositive in 

this case: the Ordinance is presumptively lawful.  As the Supreme 

Court first stated in Heller, “laws imposing conditions and 

qualifications on the commercial sale of arms” are “presumptively 

lawful” and fall outside the scope of the Second Amendment.  Heller, 

554 U.S. at 626-627.  The Supreme Court reiterated these principles 

two years later in McDonald, 130 S.Ct. at 3056, and the Ninth Circuit 

recently followed them in Chovan, 735 F.3d at 1133, Peruta v. County 

11 
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of San Diego, 742 F.3d 1144, 1151 (9th Cir. 2014), and Jackson v. 

City and County of San Francisco, 746 F.3d 953, 961 (9th Cir. 2014).  

As explained by the Third Circuit, presumptively lawful restrictions 

are “longstanding limitations”5 that “regulate conduct outside the 

scope of the Second Amendment” and are “exceptions to the right to 

bear arms.”  Marzzarella, 614 F.3d at 91; see also Chovan, 735 F.3d 

at 1133 (recognizing that certain “longstanding prohibitions” are 

“presumptively lawful regulatory measures”); see generally United 

States v. Barton, 633 F.3d 168, 172 (3d Cir. 2011) (“[T]he Supreme 

Court’s discussion in Heller of the categorical exceptions to the 

Second Amendment was not abstract and hypothetical; it was 

outcome-determinative.  As such, we are bound by it.”).6   

5  As the lower court properly recognized, Appellants’ argument that 
the County has no right to enact the Ordinance merely because the 
Ordinance was passed in 1988, OB at 37, cannot be taken seriously, 
otherwise, new legislation could never be passed.  [ER 27].  
Moreover, courts have recognized that a regulation can be 
characterized as “longstanding” regardless of when it was enacted.  
See Nat’l Rifle Ass’n of Am., Inc., 700 F.3d at 196 
(“Heller demonstrates that a regulation can be deemed ‘longstanding’ 
even if it cannot boast a precise founding-era analogue.”); see also 
United States v. Skoien, 614 F.3d 638, 640-41(7th Cir. 2010) (“[W]e 
do take from Heller the message that exclusions need not mirror limits 
that were on the books in 1791.”). 
 
6  Appellants argue that the Heller Court’s discussion of 
presumptively lawful regulatory measures is dicta and that the district 

12 
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The Ordinance falls squarely within the “non-exhaustive” list of 

presumptively lawful regulations first articulated by Heller, and 

subsequently adopted by this Court.  The Ordinance is directed at 

regulating the commercial sale of arms by imposing de minimis 

conditions and qualifications on the location of gun stores.  As noted 

by the district court, the Ordinance “is quite literally a ‘law [imposing 

conditions and qualifications on the commercial sale of arms]”.  [ER 

18].  The Ordinance permits Appellants to open a gun-store anywhere 

court erred in relying upon this language in deciding the case below. 
OB at 32-35.  This argument should be rejected for several reasons.  
First, the Supreme Court, along with a number of circuit courts, 
including this Court, rely upon this language in analyzing Second 
Amendment claims.  See e.g. United States  v. Marzzarella, 614 F. 3d 
85, 88 (3d Cir. 2010); United States v. Chester, 628 F. 3d 673, 676 
(4th Cir. 2010); Nat’l Rifle Ass’n of Am., Inc., 700 F.3d at 193; United 
States  v. Greeno, 679 F. 3d 510, 517 (6th Cir. 2012); Ezell v. City of 
Chicago, 651 F. 3d 684, 701 (7th Cir. 2011).  Second, as pointed out 
by the district court, Appellants’ contention was explicitly rejected by 
the Ninth Circuit.  [ER 18, fn.3] (citing United States v. Vongxay, 594 
F.3d 1111, 1115 (9th Cir. 2010) (“Vongxay nevertheless contends that 
the Court’s language about certain long-standing restrictions on gun 
possession is dicta, and therefore not binding.  We disagree.”).  Third, 
as the district court also aptly noted, “[e]ven if the Supreme Court’s 
statements were dicta . . . courts ‘do not treat considered dicta from 
the Supreme Court lightly.’”  [ER 18, fn.3] citing United States v. 
Augustine, 712 F. 3d 1290, 1295 (9th Cir. 2013).  Finally, Appellees 
are not aware of any Ninth Circuit law suggesting that the Heller 
Court’s discussion of presumptively lawful regulatory measures does 
not apply to the Second Amendment analysis adopted by this Court in 
Chovan. 
 

13 
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that is more than 500-feet from residentially zoned districts or 

sensitive places like schools or liquor stores.  Far from constituting an 

“outright ban” on the opening of gun stores, OB at 35, the Ordinance, 

is on its face, a presumptively lawful regulatory measure.   

Courts have made clear that the government can, and should, 

regulate commercial gun dealings.  See generally Chovan, 735 F. 3d 

1134-1135; Jackson, 746 F.3d at 959; Nat’l Rifle Ass’n of Am., Inc., 

700 F.3d at 196; United States v. Castro, No. 10-50160, 2011 WL 

615766, 1 (9th Cir. Nov. 28. 2011) (“The Supreme Court has made it 

clear that the government can continue to regulate commercial gun 

dealing.”).  Appellants rely heavily on two Seventh Circuit cases in 

support of their argument that the district court did not properly 

recognize the scope of the Second Amendment in deeming the 

Ordinance presumptively lawful.  OB at 13-17 (citing Moore v. 

Madigan, 702 F.3d 933 (7th Cir. 2012)); OB at 17-27, 31 (citing 

Ezell, 651 F.3d 684 (7th Cir. 2011).  Neither case supports 

Appellants’ position.  Rather, both the Ezell and Moore Courts 

determined that, while outright bans on gun ownership and possession 

violated the Second Amendment, government may place reasonable 

restrictions on firearm ownership and possession.  The law at issue in 

14 
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Ezell prohibited firing ranges and effectively served as a de facto ban 

on legal gun ownership in Chicago.  While the Seventh Circuit struck 

down the law, the Ezell Court nevertheless recognized that Chicago 

could promulgate “sensible zoning and other appropriately tailored 

regulations” to address its legitimate concerns regarding firearm 

ranges.  Id. at 709.  Appellants’ reliance on Moore is similarly 

misplaced.  OB 27.7  In Moore, the challenged law was a “blanket 

prohibition” on carrying operable guns in public.  702 F.3d at 934.  

Although the Seventh Circuit found the law to be unconstitutional, the 

court recognized that a law with “reasonable limitations, consistent 

with public safety” would pass constitutional muster.  Id. at 942.  The 

Ordinance is precisely the sort of sensible zoning ordinance consistent 

with public safety endorsed by the Ezell and Moore Courts.   

7  Appellants also rely on Moore in support of their argument that the 
district court erred in determining that Second Amendment rights 
were not at stake, because the scope of the right did not extend beyond 
the home.”  OB at 27.  Contrary to Appellants’ assertion otherwise, 
the district court did not address the Second Amendment’s scope 
beyond the home, [ER 16:11-12] (stating that the [district court] did 
not suggest that there was no Second Amendment right outside the 
home).  Moreover, the question of whether Second Amendment rights 
extent beyond the home is not relevant.  The Ordinance does not 
implicate a gun-owner’s right to bear arms.  
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Accordingly, the district court properly held that the Ordinance 

is presumptively lawful.  The Ordinance may be properly upheld on 

that basis alone.  

2. The District Court Correctly Concluded That The 
Ordinance Easily Survives Intermediate Scrutiny. 
 

Even if the Ordinance is found to implicate a Second Amendment 

right, it easily survives intermediate scrutiny. 

a. The Ordinance Should Be Evaluated Under 
Intermediate Scrutiny. 
 

Under Chovan, the second part of the two-step inquiry is 

whether the Ordinance survives means-end scrutiny under the 

appropriate level of review.  735 F.3d at 1136-37.  The level of 

scrutiny depends on “how close the law comes to the core of the 

Second Amendment right” and the “severity of the law’s burden on 

the right.”  Id.  at 1138 (quotations omitted); see also Jackson, 746 

F.3d at 960.  Intermediate scrutiny is appropriate where a law does not 

burden a core Second Amendment right.  Chovan, 735 F.3d at 1138 

accord. Heller v. District of Columbia ( Heller II ), 670 F.3d 1244, 

1257 (D.C. Cir. 2011) (“…[A] regulation that imposes a less 

substantial burden should be proportionately easier to justify”); Nat’l 

Rifle Ass’n of Am., Inc., 700 F.3d at 195 (“A less severe regulation—a 
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regulation that does not encroach on the core of the Second 

Amendment—requires a less demanding means-ends showing.”).  

Because the Ordinance does not implicate the core self-defense 

concern of the Second Amendment and merely regulates rather than 

restricts, at most it should be subject to intermediate scrutiny.8  

The Ordinance does not place any burden at all on the core 

Second Amendment right.  According to the Chovan Court, “the core 

of the Second Amendment is the right of law-abiding, responsible 

citizens to use arms in defense of hearth and home.”  Chovan, 735 

F.3d at 1138 (citation omitted).  It is clear from the face of the 

Ordinance that this law does not impose any regulations on the 

purchase, possession, or use of firearms.  It simply restricts the 

location of gun stores.  Appellants attempt to shoehorn their claim into 

the purview of the Second Amendment by arguing that that there is a 

8  Contrary to Appellants’ suggestion otherwise, OB 31-32, the district 
court did not apply a “rational” basis standard to its Second 
Amendment analysis.  [ER 21].  In its February 26, 2013 Order, the 
district court stated “[Even applying the strictest scrutiny – which this 
court explicitly does not decide – courts in this district have upheld 
similar regulations.” [SER 009] citing Hall v. Garcia, No. 10-03799, 
2011 WL 995933, 5 (N.D. Cal. Mar. 17, 2011) (upholding a 
regulation prohibiting gun possession within 1000 feet of a school 
under intermediate scrutiny, but noting that the regulation would 
survive “[u]nder any of the potentially applicable levels of scrutiny”).  
Similarly, in its September 9, 2013 Order, the district court held that 
“the Ordinance would pass any applicable level of scrutiny.”  [ER 21]. 

17 
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right to acquire firearms.  OB at 27.  (emphasis added).  Appellants’ 

reliance on Andrews v. State, 50 Tenn. 165 (1871), does not help their 

case.  Although the Andrews Court struck down a state law 

prohibiting openly carrying a pistol, the Court recognized that the 

“[l]egislature … may regulate the carrying of [a pistol] publicly, or 

abroad, in such a manner as may be deemed most conducive to the 

public peace, and the protection and safety of the community from 

lawless violence.  We only hold that, as to this weapon, the 

prohibition is too broad to be sustained.”  Id. at 187.  Far from 

suggesting that the government may not regulate the acquisition of 

guns, the Andrews Court acknowledged the government’s ability to 

promulgate gun regulations. 

Furthermore, assuming, for argument’s sake, that there is a 

Second Amendment right to acquire arms, the Ordinance would not 

implicate such a right.  Appellants do not assert that there is a shortage 

of places to purchase guns in or near Alameda County; in fact, there 

are ten other gun stores in Alameda County [ER 121], including four 

gun stores in unincorporated Alameda County, [ER 179], and a Big 5 

Sporting Goods 607 feet from Appellants’ proposed site [ER 120].  

Furthermore, Individual Appellant Teixeira previously operated 
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another gun store in unincorporated Alameda County before 

attempting to open this new one.  [ER 38].9  As the district court 

properly concluded, the record suggests that “merchants [in Alameda 

County] looking to sell guns have managed to do so lawfully and any 

barrier to gun sales, purchases, or ownership presented by this 

Ordinance is de minimis.”  [SER 009].  

Nor does the Ordinance, which merely regulates, rather than 

restricts gun-stores, place a significant burden on any potentially 

identifiable right.  See Jackson, 746 F.3d 961 (regulation that burdens 

only the manner in which persons may exercise their Second 

Amendment rights does not impose a severe burden on Second 

Amendment rights) (internal quotations omitted) (emphasis in 

original); cf. Moore, 702 F.3d 940 (government obligated to meet a 

higher level of scrutiny to justify a “blanket prohibition” on carrying 

9  Appellants further claim that Ezell “effectively disposes” of the 
County Appellees’ position that the existence of gun stores in 
Alameda County supports the conclusion that the Ordinance is a 
sensible zoning limitation.  OB 21.  Again, the law at issue in Ezell 
effectively served as a total ban on gun ownership in Chicago, thereby 
explaining the Ezell’s Court’s analogy to the unconstitutionality of a 
theoretical law prohibiting free-speech in Chicago.  Such an analogy 
does not follow in the instant matter where the Ordinance does not 
ban gun stores, but rather imposes a reasonable limitation on the 
stores’ locations.  The existence of gun stores within the County is 
proof of this critical distinction.   

19 
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an operable gun in public).  The Ordinance does not ban gun stores.  It 

only restricts gun dealers within 500-feet of residentially zoned or 

sensitive locations.  This minimal restriction can hardly be 

characterized as a “significant burden”.   

Appellants’ reliance on First Amendment cases does not change 

this analysis.  OB at 12, 28-30.  Courts have squarely rejected 

Appellants’ suggestion that every regulation potentially implicating a 

Second Amendment right triggers strict scrutiny.  Nat’l Rifle Ass’n of 

Am., Inc., 700 F.3d at 198 (“[W]e reject the contention that every 

regulation impinging upon the Second Amendment right must trigger 

strict scrutiny”) (citing Heller II, 670 F.3d at 1256 (“The [Supreme] 

Court has not said, however, and it does not logically follow, that 

strict scrutiny is called for whenever a fundamental right is at 

stake.”)).  In fact many circuit courts have rejected strict scrutiny and 

applied intermediate scrutiny.  See, e.g., Chovan, 735 F.3d at 1138-

1139; Jackson, 746 F.3d at 965; Woollard v. Gallagher, 712 F.3d 865, 

876 (4th Cir. 2013); Marzzarella, 614 F.3d at 97; United States v. 

Williams, 616 F.3d 685, 692 (7th Cir. 2010); United States v. Reese, 

627 F.3d 792, 802 (10th Cir. 2010); Kachalsky v. Cnty. of 

Westchester, 701 F.3d 81, 96 (2d Cir. 2012).  Because the Ordinance 
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does not implicate the core self-defense concern of the Second 

Amendment, and merely regulates rather than restricts, the relevant 

case law requires that, at most, intermediate scrutiny applies.  

b. The Ordinance Easily Satisfies Intermediate 
Scrutiny. 
 

Intermediate scrutiny requires that the government’s stated 

interest be significant, substantial or important, and that there is a 

reasonable fit between the challenged regulation and the government’s 

objective.  Chovan, 735 F.3d at 1139.  As the district court properly 

held, the Ordinance easily survives intermediate scrutiny.  

The County’s interest in protecting public safety and preventing 

harm in populated, well-traveled, and sensitive areas is a well-

established, substantial government objective.  See e.g., United States 

v. Salerno, 481 U.S. 739, 745 (1987); Schall v. Martin, 467 U.S. 253, 

264 (1984); Hall, No. 10–03799, 2011 WL 995933 at 5.  Further, the 

County has an interest in protecting against the potential secondary 

effects of gun stores.  Gun stores can be targets of the exact persons 

that should be excluded from purchasing and possessing weapons; 

therefore it is reasonable to regulate them such that they are located 

away from residential areas.  Suter v. City of Lafayette, 57 Cal. App. 

4th 1109, 1132 (1997).  Finally, there is a substantial interest in 

21 

Case: 13-17132     08/11/2014          ID: 9200591     DktEntry: 39-1     Page: 27 of 35 (27 of 68)



preserving the character of residential zones.  City of Renton v. 

Playtime Theatres, 475 U.S. 41, 50 (1986) (holding that preserving 

the quality of a municipality’s neighborhoods and overall quality of 

urban life is “vital”).  Here, there is a reasonable fit between 

prohibiting commercial firearms sales within 500 feet from 

residentially zoned areas and protecting public safety, potential 

secondary effects, and preserving the quality of unincorporated 

Alameda County’s residential neighborhoods.   

Appellants have failed to establish that County Appellees have 

irrationally imposed limitations on the commercial sale of arms. 

Accordingly, the district court properly determined that the Ordinance 

satisfies constitutional scrutiny. 

A. The District Court Properly Denied Appellants’ Equal 
Protection Claim.  
 
Appellants failed to adequately plead a “class-of-one” equal 

protection claim.  To adequately plead such a claim, Appellants must 

state facts sufficient to establish that the County: “(1) intentionally, 

(2) treated them differently than other similarly situated property 

owners, (3) without a rational basis.”  Gerhart v. Lake County, Mont., 

637 F.3d 1013, 1022 (9th Cir. 2011) (citing Village of Willowbrook v. 
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Olech, 528 U.S. 562, 564 (2000)); North Pacifica LLC v. City of 

Pacifica, 526 F.3d 478, 486 (9th Cir. 2008).   

Appellants failed to state facts in their FAC sufficient to 

establish that County Appellees treated them differently than other 

similarly situated property owners.  The district court properly 

determined that Appellants are not “similarly situated” with “all other 

general retailers who are entitled to open shop in commercially zoned 

areas.”  [ER 27.]  To sufficiently establish a class-of-one claim, 

Appellants were required to allege that others, “similarly situated in 

every material respect” were treated differently.  Kansas Penn 

Gaming, LLC v. Collins, 656 F.3d 1210, 1216 (10th Cir. 2011).  To 

survive a motion to dismiss, the Appellants were required to 

specifically identify the similarly-situated businesses.  See Vogt v. 

City of Orinda, No. 11-2595, 2012 WL 1565111, 3 (N.D. Cal. May 2, 

2012).  The allegations in the FAC establish that retail gun stores are 

not similarly situated to all other general retailers who are entitled to 

open shop in commercially zoned areas.  As recognized by Appellants 

themselves, guns stores “are strictly licensed and regulated by state 

and federal law.”  [ER 34-36].  Relying on Appellants’ assertion 

concerning state and federal gun-store regulation, the district court 
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properly concluded that  “[b]y [enacting] those laws and regulations 

Congress and state legislatures have demonstrated their understanding 

that gun stores are different from, say, clothing or convenience 

stores.”  [ER 27].  Thus, Appellants’ claim that gun stores are 

similarly situated to other commercial retailers that do not sell 

weapons is unsupported. 

Moreover, Appellants did not state facts sufficient to establish 

that County Appellants intentionally treated them differently without a 

rational basis.  Gun stores are but one of many types of business that 

require CUPs or are subject to distance restrictions.  [SER 017-029].  

Even if the County did treat gun shops differently, this difference in 

treatment has a rational reason – specifically because all other general 

retailers do not sell products that are as heavily regulated by the state 

and federal government. 

Accordingly, the district court properly held that Appellants 

failed to adequately allege a violation of the Equal Protection Clause.   

/ / / 

/ / / 

/ / / 

/ / / 
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CONCLUSION 

 For the reasons stated above, County Appellees respectfully 

request that this Court affirm the district court’s order.  

     Respectfully submitted, 
 
Dated:  August 11, 2014  DONNA R. ZIEGLER 
     County Counsel, in and for the 
     County of Alameda, State of California 
      
      /s/ Mary Ellyn Gormley 
     By:__________________________ 
      MARY ELLYN GORMLEY 
      Assistant County Counsel 
     
     Attorneys for Defendants/Appellees 
     County of Alameda 
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STATEMENT OF RELATED CASES 

 No other cases in this Court are deemed related to this case 

pursuant to Circuit Rule 28-2.6. 

CERFITICATE OF COMPLIANCE 

I certify pursuant to Fed. R. App. P. 32(a)(7)(C) and Ninth 

Circuit Rule 21-1 that the attached Answering Brief is proportionally 

spaced has a typeface of 14 points, and contains 6,020 words.  

      
     /s/ Mary Ellyn Gormley 
     ______________________________ 
     MARY ELLYN GORMLEY 
     Assistant County Counsel 
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ADDENDUM 

TO 

BRIEF OF APPELLEES COUNTY OF ALAMEDA; et. al. 
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INDEX TO ADDENDUM 

DESCRIPTION 

Alameda County Land Use Ordinance  
§17.54.131         A-001 
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CERTIFICATE OF SERVICE  
 

I, Dalia Liang, declare: 
  
 I am a citizen of the United States of America, over the age of 
eighteen years and not a party to the within proceeding.  I am 
employed by the Office of the County Counsel, County of Alameda.  
My business address is 1221 Oak Street, Suite 450, Oakland, 
California 94612, which is located in the city where the below 
described service occurred.   
 

I hereby certify that I electronically filed the foregoing 
ANSWERING BRIEF with the Clerk of the Court for the United 
States Court of Appeals for the Ninth Circuit by using the appellate 
CM/ECF system on August 11, 2014. 

 
I certify that all participants in the case are registered CM/ECF 

users and that service will be accomplished by the appellate CM/ECF 
system.   

 
 I declare under penalty of perjury that the foregoing is true and 
correct to the best of my knowledge.  Executed on August 11, 2014, at 
Oakland, California. 
 
 
     /s/ Dalia Liang 

______________________________ 
DALIA LIANG   
Civil Legal Secretary 
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