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INTRODUCTION

The local zoning ordinance at issue here imposes minimal
conditions and qualifications on the sale of firearms in Alameda
County. The ordinance simply requires that gun stores be located
500-feet away from residentially zoned districts and sensitive places
such as schools and liquor stores. The Supreme Court, along with the
majority of circuit courts, including the Ninth Circuit, have
recognized that laws imposing conditions and qualifications on the
commercial sale of guns do not fall within the scope of the Second
Amendment. Appellees’ argument that the ordinance somehow
violates an undefined “basket” of Second Amendment rights should
be rejected. Consistent with the Supreme Court’s guidance and the
overwhelming consensus of the circuits, this Court should hold that
because the zoning ordinance falls outside the scope of the Second
Amendment, the district court properly granted the motion to dismiss.

STATEMENT OF JURISDICTION

Appellees County of Alameda, Alameda Board of Supervisors,
Wilma Chan, Nate Miley and Keith Carson (hereinafter “County
Appellees”) agree with the Statement of Jurisdiction set forth by

Appellants. See Appellants’ Opening Brief at 4.
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STATEMENT OF THE ISSUES

1. Whether the district court properly determined that the
Ordinance requiring that gun shops be located 500 feet of away
any school, liquor store or residentially zoned district is a
presumptively lawful regulatory measure under District of
Columbia v. Heller, 554 U.S. 570 (2008)?

2. Whether the district court properly determined that the First
Amended Complaint failed to adequately allege a “class-of-
one” equal protection claim?

STATEMENT OF THE CASE

A. The District Court Granted County Appellees’ Motion To
Dismiss.

On June 25, 2012, John Teixeira, Steve Nobriga, and Gary
Gamaza (“Individual Appellants”) along with Calguns Foundation,
Inc. (CGF), California Association of Federal Firearms Licensees
(Cal-FFL), and Second Amendment Foundation Inc. (SAF)
(“Organizational Appellants™) (collectively “Appellants) commenced
an action in the U.S. District Court, Northern District of California
entitled Teixeira, et al. v. County of Alameda, et al. Court Case

Number 12-cv-03288.

(8 of 68)
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The original Complaint for Damages, Injunctive Relief, and/or
Declaratory Judgment (“Complaint”) challenged Alameda County
Land Use Ordinance §17.54.131 (“Ordinance”) which, among other
things, restricts the location of gun stores within 500 feet of a
residentially zoned district in the unincorporated area of the County of
Alameda.

On September 27, 2012, County Appellees filed a Motion to
Dismiss.! [ER188, Docket No. 13]. On November 5, 2012,
Appellants filed a Motion for Preliminary Injunction. [ER 189,
Docket No. 21]. On February 26, 2013, the district court granted
County Appellees’ Motion to Dismiss Appellants’ Complaint with
leave to amend and denied Appellants’ Motion for Preliminary

Injunction.” [SER 001-010].

! In support of their Motion to Dismiss, County Appellees filed a
Request for Judicial Notice, asking the Court to take judicial notice of,
among other things, several sections of Alameda County Ordinances.
[ER 191, Docket No. 13, SER 020-029]. The district court properly
took judicial notice of these matters of public record in its February
26, 2013 Order Granting County Appellees Motion to Dismiss. [SER
004].

2 In their Opening Brief, Appellants do not challenge the district

court’s denial of their Motion for Preliminary Injunction. [ER 190,
Docket No. 36]. See generally Appellants’ Opening Brief.

3
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On April 1, 2013, Appellants filed a First Amended Complaint
(“FAC™), setting forth four claims for relief: (1) denial of equal
protection based on County Appellees’ alleged granting of conditional
use permits to similarly situated businesses; (2) denial of equal
protection based on the Ordinance’s requirements for obtaining a
conditional use permit, in particular the 500-foot rule, which allegedly
treats gun stores differently than “other similarly situated retail
businesses”; (3) violation of Appellants’ Second Amendment rights
(facial challenge); and (4) violation of Appellants’ Second
Amendment rights (as applied). [ER 30-55].

On May 28, 2013, County Appellees filed a Motion to Dismiss.
[ER 191, Docket No. 44]. County Appellees argued that the FAC
failed to allege facts sufficient to state a “class-of-one” equal
protection claim where the FAC failed to identify any similarly
situated businesses and failed to show that County Appellees
intentionally treated Individual Appellants differently. County
Appellees also argued that the Ordinance was a presumptively lawful
regulatory measure satisfying constitutional scrutiny. On

September 9, 2013, the district court granted Appellees’ Motion to
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Dismiss without leave to amend.® [ER 10-28]. Thus, the FAC was
dismissed with prejudice. [ER at 28]. On October 21, 2013,
Appellants filed a Notice of Appeal. [ER 2].

B. The Proposed Gun-Store Location Violates The Ordinance.

Individual Appellant Teixeira previously operated a gun store
in Alameda County before attempting to open a new one in a different
location. [ER 38 at §29]. In 2010, Individual Appellants formed a
business partnership (Valley Guns and Ammo or “VGA”) for the
purpose of opening a gun store in Alameda County. [ER 37 at { 26.]
Individual Appellants contacted the Alameda County Planning
Department for advice on obtaining the appropriate permits. [ER at
38 1 31.] In November 2010, Individual Appellants were informed
that they would have to comply with Alameda County Land Use
Ordinance 17.54.131, which requires that gun stores not be located
within 500 feet of any school, liquor store or residentially zoned
district, and that applicants obtain a Conditional Use Permit (“CUP”).

[ER 38-39 at ] 32, 33].

3 “At Oral argument, the Court inquired whether the [Appellants]
could or wished to plead any additional facts in a further amendment
to their complaint. The plaintiffs declined.” [ER 29]. See also
Transcript of Oral Argument at 15:24 — 16:17, Teixeira, et al. v.
County of Alameda, No. 12-03288, 2013 WL 4804756, (N.D.

Cal. Sep. 09, 2013). [SER 013-014].

5
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In April 2011, Individual Appellants believed they had located
a suitable property at 488 Lewelling Boulevard, San Leandro,
California and applied for a CUP and variance. [ER 40 at {39].
Individual Appellants obtained a survey measuring the distance
between the front door of their proposed gun shop site and the front
door of the nearest residential properties, and found the distances to be
534, 532 and 560 feet, respectively. [ER 40-41 at § 41]. The West
County Board of Zoning Adjustment (“WBZA”) held a hearing on
December 14, 2011 to consider a CUP and variance on the subject
property.

WBZA staff recommended that the variance be denied,
claiming that the distance was actually 446 feet. [ER 41, 42 at 11 44,
46.b.]. On November 16, 2011, the Alameda County Planning
Department issued a Staff Report finding that the distance between the
proposed gun shop location and the nearest residential district was 446
feet, and recommending a denial of the variance. [ER 42-47 at  46].
Despite the Planning Department’s negative recommendation, the
WBZA granted both the CUP and the variance at its December 14,
2012 meeting. [ER 48 at 1 48]. The San Leandro Village Homes

Association (“SLVHA”) appealed the WBZA'’s decision. [ER 48 at
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151]. On February 28, 2012, the Alameda County Board of
Supervisors sustained the SLVHA appeal, overturning the WBZA'’s
grant of a CUP and variance. [ER 48-49 at { 54].

The evidence attached to Appellants’ FAC provides, in part, as
follows: there are ten gun stores in Alameda County [ER 121],
including four gun stores in unincorporated Alameda County [ER
179], and a “Big 5 Sporting Goods” store located 607 feet from
Appellants proposed site [ER 120].

Appellants allege that the Ordinance was only recently enacted,
and is not a long-standing rule or regulation with respect to retail
firearm sales. [ER 39 at { 34]. Appellants further allege that the
County requires CUPs only for firearm sales and “Superstores.” [ER
39-40 at 1 35].

STANDARD OF REVIEW

The Court reviews de novo the district court’s grant of County
Appellees’ motion to dismiss under Federal Rule of Civil Procedure
12(b)(6). Manzarek v. St. Paul Fire & Marine Ins. Co., 519 F.3d
1025, 1030 (9th Cir. 2008). The Court may “generally consider only
allegations contained in the pleadings, exhibits attached to the

complaint, and matters properly subject to judicial notice.” Id. at
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1030-31. The Court need not accept as true conclusory allegations
that are contradicted by documents referred to in the complaint. Id. at
1031.

The district court’s denial of leave to amend is reviewed for an
abuse of discretion. Id. (citing Gompper v. VISX, Inc., 298 F.3d 893,
898 (9th Cir. 2002)).

SUMMARY OF ARGUMENT

The district court’s dismissal of the FAC with prejudice should
be upheld for several reasons. First, the district court properly
concluded that the Ordinance is a presumptively lawful regulatory
measure under District of Columbia v. Heller because it imposes
conditions and qualifications on the commercial sale of arms.
Appellants’ challenge fails to establish that the Ordinance burdens
conduct protected by the Second Amendment.

Second, the district court properly held that the FAC failed to
adequately allege a “class-of-one” equal protection claim. Appellants
failed to allege facts establishing that they are similarly situated with
all other commercial retailers, where gun-dealers face significant state

and federal regulation not applicable to other commercial retailers.
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Because Appellants conceded that they had no additional facts
to allege, the district court properly dismissed the FAC with prejudice.
ARGUMENT

A. The District Court Properly Held That The Ordinance Is A
Presumptively Lawful Regulatory Measure.

In District of Columbia v. Heller, the Supreme Court held that
the Second Amendment “guarantee[s] the individual right to possess
and carry weapons in case of confrontation.” 554 U.S. 570, 592
(2008). The Heller Court stated that the core of the Second
Amendment is to allow “law-abiding, responsible citizens to use arms
in self-defense of hearth and home.” 1d. at 635. Accordingly, when
confronted with a District of Columbia ordinance “totally ban[ning]
handgun possession in the home” and requiring “that firearms in the
home be rendered and kept inoperable at all times,” the Court held
that laws banning the use of firearms in self-defense are barred by the
Second Amendment. Id. at 628-30. Heller also affirmed that the
“right secured by the Second Amendment is not unlimited.” 1d. at
626. Indeed, the Heller court determined that certain regulations are
“presumptively lawful” including “laws imposing conditions and
qualifications on the commercial sale of arms.” Id. at 626-27, n. 26.

In McDonald v. City of Chicago, the Supreme Court reaffirmed that
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the Second Amendment right is subject to reasonable state and local
regulations. 561 U.S. --, 130 S. Ct. 3020, 3047 (2010) (plurality) (“It
Is important to keep in mind that Heller recognized that the right to
keep and bear arms is not ‘a right to keep and carry any weapon
whatsoever in any manner whatsoever and for whatever purpose.” We
repeat those assurances here.”).

The Ninth Circuit adopted, from Heller’s approach, a two-step
Second Amendment inquiry. United States v. Chovan, 735 F.3d 1127,
1136 (9th Cir. 2013). The district court’s decision granting County
Appellee’s motion to dismiss applied this same two-step inquiry as set
forth in United States v. Chester, 628 F.3d 673, 680 (4th Cir. 2010),
and United States v. Marzzarella, 614 F.3d 85, 89 (3d Cir. 2010). [ER
8-13]. Subsequent to the district court’s application of the two-step
inquiry in this matter, the Ninth Circuit formally adopted the same
two-step Second Amendment inquiry.® Chovan, 735 F.3d at 1136
(citing with approval and explicitly adopting two-step inquiry

undertaken by Chester, 628 F.3d at 680, and Marzzarella, 614 F.3d at

* Remand is unnecessary because the district court properly applied
the two-step Second Amendment inquiry adopted by this Court. See
Larsen v. Soto, 742 F.3d 1083, 1092 (9th Cir. 2013) (Remand for
district court to address issue in light of intervening Supreme Court
case not warranted since district court addressed that issue.)

10
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890. The two-step inquiry asks (1) whether the challenged law
burdens conduct protected by the Second Amendment; and (2) if so,
directs courts to apply an appropriate level of scrutiny. Chovan, 735
F.3d at 1137 (citations omitted). As discussed below, the district
court properly determined that, as a law imposing conditions and
qualifications on the commercial sale of arms, the Ordinance is
presumptively lawful, and is not within the scope of a right protected
by the Second Amendment. Because the right asserted by Appellants
Is not protected by the Second Amendment, the inquiry ends.
However, even assuming the Ordinance implicates a Second
Amendment right, it easily passes constitutional muster.

1. The Ordinance Does Not Burden Conduct Protected
By The Second Amendment.

The first step of the analysis adopted in Chovan is dispositive in
this case: the Ordinance is presumptively lawful. As the Supreme
Court first stated in Heller, “laws imposing conditions and
qualifications on the commercial sale of arms” are “presumptively
lawful” and fall outside the scope of the Second Amendment. Heller,
554 U.S. at 626-627. The Supreme Court reiterated these principles
two years later in McDonald, 130 S.Ct. at 3056, and the Ninth Circuit

recently followed them in Chovan, 735 F.3d at 1133, Peruta v. County

11
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of San Diego, 742 F.3d 1144, 1151 (9th Cir. 2014), and Jackson v.
City and County of San Francisco, 746 F.3d 953, 961 (9th Cir. 2014).
As explained by the Third Circuit, presumptively lawful restrictions
are “longstanding limitations” that “regulate conduct outside the
scope of the Second Amendment” and are “exceptions to the right to
bear arms.” Marzzarella, 614 F.3d at 91; see also Chovan, 735 F.3d
at 1133 (recognizing that certain “longstanding prohibitions” are
“presumptively lawful regulatory measures™); see generally United
States v. Barton, 633 F.3d 168, 172 (3d Cir. 2011) (“[T]he Supreme
Court’s discussion in Heller of the categorical exceptions to the
Second Amendment was not abstract and hypothetical; it was

outcome-determinative. As such, we are bound by it.”).°

> As the lower court properly recognized, Appellants’ argument that
the County has no right to enact the Ordinance merely because the
Ordinance was passed in 1988, OB at 37, cannot be taken seriously,
otherwise, new legislation could never be passed. [ER 27].
Moreover, courts have recognized that a regulation can be
characterized as “longstanding” regardless of when it was enacted.
See Nat’l Rifle Ass’n of Am., Inc., 700 F.3d at 196

(“Heller demonstrates that a regulation can be deemed ‘longstanding’
even if it cannot boast a precise founding-era analogue.”); see also
United States v. Skoien, 614 F.3d 638, 640-41(7th Cir. 2010) (“[W]e
do take from Heller the message that exclusions need not mirror limits
that were on the books in 1791.”).

® Appellants argue that the Heller Court’s discussion of
presumptively lawful regulatory measures is dicta and that the district

12
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The Ordinance falls squarely within the “non-exhaustive” list of
presumptively lawful regulations first articulated by Heller, and
subsequently adopted by this Court. The Ordinance is directed at
regulating the commercial sale of arms by imposing de minimis
conditions and qualifications on the location of gun stores. As noted
by the district court, the Ordinance “is quite literally a “law [imposing
conditions and qualifications on the commercial sale of arms]”. [ER

18]. The Ordinance permits Appellants to open a gun-store anywhere

court erred in relying upon this language in deciding the case below.
OB at 32-35. This argument should be rejected for several reasons.
First, the Supreme Court, along with a number of circuit courts,
including this Court, rely upon this language in analyzing Second
Amendment claims. See e.g. United States v. Marzzarella, 614 F. 3d
85, 88 (3d Cir. 2010); United States v. Chester, 628 F. 3d 673, 676
(4th Cir. 2010); Nat’l Rifle Ass’n of Am., Inc., 700 F.3d at 193; United
States v. Greeno, 679 F. 3d 510, 517 (6th Cir. 2012); Ezell v. City of
Chicago, 651 F. 3d 684, 701 (7th Cir. 2011). Second, as pointed out
by the district court, Appellants’ contention was explicitly rejected by
the Ninth Circuit. [ER 18, fn.3] (citing United States v. Vongxay, 594
F.3d 1111, 1115 (9th Cir. 2010) (“Vongxay nevertheless contends that
the Court’s language about certain long-standing restrictions on gun
possession is dicta, and therefore not binding. We disagree.”). Third,
as the district court also aptly noted, “[e]ven if the Supreme Court’s
statements were dicta . . . courts ‘do not treat considered dicta from
the Supreme Court lightly.”” [ER 18, fn.3] citing United States v.
Augustine, 712 F. 3d 1290, 1295 (9" Cir. 2013). Finally, Appellees
are not aware of any Ninth Circuit law suggesting that the Heller
Court’s discussion of presumptively lawful regulatory measures does
not apply to the Second Amendment analysis adopted by this Court in
Chovan.

13
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that is more than 500-feet from residentially zoned districts or
sensitive places like schools or liquor stores. Far from constituting an
“outright ban” on the opening of gun stores, OB at 35, the Ordinance,
Is on its face, a presumptively lawful regulatory measure.

Courts have made clear that the government can, and should,
regulate commercial gun dealings. See generally Chovan, 735 F. 3d
1134-1135; Jackson, 746 F.3d at 959; Nat’l Rifle Ass’n of Am., Inc.,
700 F.3d at 196; United States v. Castro, No. 10-50160, 2011 WL
615766, 1 (9th Cir. Nov. 28. 2011) (“The Supreme Court has made it
clear that the government can continue to regulate commercial gun
dealing.”). Appellants rely heavily on two Seventh Circuit cases in
support of their argument that the district court did not properly
recognize the scope of the Second Amendment in deeming the
Ordinance presumptively lawful. OB at 13-17 (citing Moore v.
Madigan, 702 F.3d 933 (7th Cir. 2012)); OB at 17-27, 31 (citing
Ezell, 651 F.3d 684 (7th Cir. 2011). Neither case supports
Appellants’ position. Rather, both the Ezell and Moore Courts
determined that, while outright bans on gun ownership and possession
violated the Second Amendment, government may place reasonable

restrictions on firearm ownership and possession. The law at issue in

14
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Ezell prohibited firing ranges and effectively served as a de facto ban
on legal gun ownership in Chicago. While the Seventh Circuit struck
down the law, the Ezell Court nevertheless recognized that Chicago
could promulgate “sensible zoning and other appropriately tailored
regulations” to address its legitimate concerns regarding firearm
ranges. Id. at 709. Appellants’ reliance on Moore is similarly
misplaced. OB 27.” In Moore, the challenged law was a “blanket
prohibition” on carrying operable guns in public. 702 F.3d at 934.
Although the Seventh Circuit found the law to be unconstitutional, the
court recognized that a law with “reasonable limitations, consistent
with public safety” would pass constitutional muster. Id. at 942. The
Ordinance is precisely the sort of sensible zoning ordinance consistent

with public safety endorsed by the Ezell and Moore Courts.

" Appellants also rely on Moore in support of their argument that the
district court erred in determining that Second Amendment rights
were not at stake, because the scope of the right did not extend beyond
the home.” OB at 27. Contrary to Appellants’ assertion otherwise,
the district court did not address the Second Amendment’s scope
beyond the home, [ER 16:11-12] (stating that the [district court] did
not suggest that there was no Second Amendment right outside the
home). Moreover, the question of whether Second Amendment rights
extent beyond the home is not relevant. The Ordinance does not
implicate a gun-owner’s right to bear arms.

15



Case: 13-17132  08/11/2014 ID: 9200591  DKiEntry: 39-1 Page: 22 of 35 (22 of 68)

Accordingly, the district court properly held that the Ordinance
is presumptively lawful. The Ordinance may be properly upheld on
that basis alone.

2. The District Court Correctly Concluded That The
Ordinance Easily Survives Intermediate Scrutiny.

Even if the Ordinance is found to implicate a Second Amendment
right, it easily survives intermediate scrutiny.

a. The Ordinance Should Be Evaluated Under
Intermediate Scrutiny.

Under Chovan, the second part of the two-step inquiry is
whether the Ordinance survives means-end scrutiny under the
appropriate level of review. 735 F.3d at 1136-37. The level of
scrutiny depends on “how close the law comes to the core of the
Second Amendment right” and the “severity of the law’s burden on
the right.” Id. at 1138 (quotations omitted); see also Jackson, 746
F.3d at 960. Intermediate scrutiny is appropriate where a law does not
burden a core Second Amendment right. Chovan, 735 F.3d at 1138
accord. Heller v. District of Columbia ( Heller 11), 670 F.3d 1244,
1257 (D.C. Cir. 2011) (*“...[A] regulation that imposes a less
substantial burden should be proportionately easier to justify”); Nat’l

Rifle Ass’n of Am., Inc., 700 F.3d at 195 (“A less severe regulation—a
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regulation that does not encroach on the core of the Second
Amendment—requires a less demanding means-ends showing.”).
Because the Ordinance does not implicate the core self-defense
concern of the Second Amendment and merely regulates rather than
restricts, at most it should be subject to intermediate scrutiny.®

The Ordinance does not place any burden at all on the core
Second Amendment right. According to the Chovan Court, “the core
of the Second Amendment is the right of law-abiding, responsible
citizens to use arms in defense of hearth and home.” Chovan, 735
F.3d at 1138 (citation omitted). It is clear from the face of the
Ordinance that this law does not impose any regulations on the
purchase, possession, or use of firearms. It simply restricts the
location of gun stores. Appellants attempt to shoehorn their claim into

the purview of the Second Amendment by arguing that that there is a

® Contrary to Appellants’ suggestion otherwise, OB 31-32, the district
court did not apply a “rational” basis standard to its Second
Amendment analysis. [ER 21]. In its February 26, 2013 Order, the
district court stated “[Even applying the strictest scrutiny — which this
court explicitly does not decide — courts in this district have upheld
similar regulations.” [SER 009] citing Hall v. Garcia, No. 10-03799,
2011 WL 995933, 5 (N.D. Cal. Mar. 17, 2011) (upholding a
regulation prohibiting gun possession within 1000 feet of a school
under intermediate scrutiny, but noting that the regulation would
survive “[u]nder any of the potentially applicable levels of scrutiny”).
Similarly, in its September 9, 2013 Order, the district court held that
“the Ordinance would pass any applicable level of scrutiny.” [ER 21].

17
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right to acquire firearms. OB at 27. (emphasis added). Appellants’
reliance on Andrews v. State, 50 Tenn. 165 (1871), does not help their
case. Although the Andrews Court struck down a state law
prohibiting openly carrying a pistol, the Court recognized that the
“[Iegislature ... may regulate the carrying of [a pistol] publicly, or
abroad, in such a manner as may be deemed most conducive to the
public peace, and the protection and safety of the community from
lawless violence. We only hold that, as to this weapon, the
prohibition is too broad to be sustained.” 1d. at 187. Far from
suggesting that the government may not regulate the acquisition of
guns, the Andrews Court acknowledged the government’s ability to
promulgate gun regulations.

Furthermore, assuming, for argument’s sake, that there is a
Second Amendment right to acquire arms, the Ordinance would not
implicate such a right. Appellants do not assert that there is a shortage
of places to purchase guns in or near Alameda County; in fact, there
are ten other gun stores in Alameda County [ER 121], including four
gun stores in unincorporated Alameda County, [ER 179], and a Big 5
Sporting Goods 607 feet from Appellants’ proposed site [ER 120].

Furthermore, Individual Appellant Teixeira previously operated

18
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another gun store in unincorporated Alameda County before
attempting to open this new one. [ER 38].° As the district court
properly concluded, the record suggests that “merchants [in Alameda
County] looking to sell guns have managed to do so lawfully and any
barrier to gun sales, purchases, or ownership presented by this
Ordinance is de minimis.” [SER 009].

Nor does the Ordinance, which merely regulates, rather than
restricts gun-stores, place a significant burden on any potentially
identifiable right. See Jackson, 746 F.3d 961 (regulation that burdens
only the manner in which persons may exercise their Second
Amendment rights does not impose a severe burden on Second
Amendment rights) (internal quotations omitted) (emphasis in
original); cf. Moore, 702 F.3d 940 (government obligated to meet a

higher level of scrutiny to justify a “blanket prohibition” on carrying

® Appellants further claim that Ezell “effectively disposes” of the
County Appellees’ position that the existence of gun stores in
Alameda County supports the conclusion that the Ordinance is a
sensible zoning limitation. OB 21. Again, the law at issue in Ezell
effectively served as a total ban on gun ownership in Chicago, thereby
explaining the Ezell’s Court’s analogy to the unconstitutionality of a
theoretical law prohibiting free-speech in Chicago. Such an analogy
does not follow in the instant matter where the Ordinance does not
ban gun stores, but rather imposes a reasonable limitation on the
stores’ locations. The existence of gun stores within the County is
proof of this critical distinction.
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an operable gun in public). The Ordinance does not ban gun stores. It
only restricts gun dealers within 500-feet of residentially zoned or
sensitive locations. This minimal restriction can hardly be
characterized as a “significant burden”.

Appellants’ reliance on First Amendment cases does not change
this analysis. OB at 12, 28-30. Courts have squarely rejected
Appellants’ suggestion that every regulation potentially implicating a
Second Amendment right triggers strict scrutiny. Nat’l Rifle Ass’n of
Am., Inc., 700 F.3d at 198 (“[W]e reject the contention that every
regulation impinging upon the Second Amendment right must trigger
strict scrutiny”) (citing Heller Il, 670 F.3d at 1256 (“The [Supreme]
Court has not said, however, and it does not logically follow, that
strict scrutiny is called for whenever a fundamental right is at
stake.”)). In fact many circuit courts have rejected strict scrutiny and
applied intermediate scrutiny. See, e.g., Chovan, 735 F.3d at 1138-
1139; Jackson, 746 F.3d at 965; Woollard v. Gallagher, 712 F.3d 865,
876 (4th Cir. 2013); Marzzarella, 614 F.3d at 97; United States v.
Williams, 616 F.3d 685, 692 (7th Cir. 2010); United States v. Reese,
627 F.3d 792, 802 (10th Cir. 2010); Kachalsky v. Cnty. of

Westchester, 701 F.3d 81, 96 (2d Cir. 2012). Because the Ordinance
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does not implicate the core self-defense concern of the Second
Amendment, and merely regulates rather than restricts, the relevant
case law requires that, at most, intermediate scrutiny applies.

b. The Ordinance Easily Satisfies Intermediate
Scrutiny.

Intermediate scrutiny requires that the government’s stated
interest be significant, substantial or important, and that there is a
reasonable fit between the challenged regulation and the government’s
objective. Chovan, 735 F.3d at 1139. As the district court properly
held, the Ordinance easily survives intermediate scrutiny.

The County’s interest in protecting public safety and preventing
harm in populated, well-traveled, and sensitive areas is a well-
established, substantial government objective. See e.g., United States
v. Salerno, 481 U.S. 739, 745 (1987); Schall v. Martin, 467 U.S. 253,
264 (1984); Hall, No. 10-03799, 2011 WL 995933 at 5. Further, the
County has an interest in protecting against the potential secondary
effects of gun stores. Gun stores can be targets of the exact persons
that should be excluded from purchasing and possessing weapons;
therefore it is reasonable to regulate them such that they are located
away from residential areas. Suter v. City of Lafayette, 57 Cal. App.

4th 1109, 1132 (1997). Finally, there is a substantial interest in
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preserving the character of residential zones. City of Renton v.
Playtime Theatres, 475 U.S. 41, 50 (1986) (holding that preserving
the quality of a municipality’s neighborhoods and overall quality of
urban life is “vital””). Here, there is a reasonable fit between
prohibiting commercial firearms sales within 500 feet from
residentially zoned areas and protecting public safety, potential
secondary effects, and preserving the quality of unincorporated
Alameda County’s residential neighborhoods.

Appellants have failed to establish that County Appellees have
irrationally imposed limitations on the commercial sale of arms.
Accordingly, the district court properly determined that the Ordinance
satisfies constitutional scrutiny.

A. The District Court Properly Denied Appellants’ Equal
Protection Claim.

Appellants failed to adequately plead a “class-of-one” equal
protection claim. To adequately plead such a claim, Appellants must
state facts sufficient to establish that the County: “(1) intentionally,
(2) treated them differently than other similarly situated property
owners, (3) without a rational basis.” Gerhart v. Lake County, Mont.,

637 F.3d 1013, 1022 (9th Cir. 2011) (citing Village of Willowbrook v.
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Olech, 528 U.S. 562, 564 (2000)); North Pacifica LLC v. City of
Pacifica, 526 F.3d 478, 486 (9th Cir. 2008).

Appellants failed to state facts in their FAC sufficient to
establish that County Appellees treated them differently than other
similarly situated property owners. The district court properly
determined that Appellants are not “similarly situated” with “all other
general retailers who are entitled to open shop in commercially zoned
areas.” [ER 27.] To sufficiently establish a class-of-one claim,
Appellants were required to allege that others, “similarly situated in
every material respect” were treated differently. Kansas Penn
Gaming, LLC v. Collins, 656 F.3d 1210, 1216 (10th Cir. 2011). To
survive a motion to dismiss, the Appellants were required to
specifically identify the similarly-situated businesses. See Vogt v.
City of Orinda, No. 11-2595, 2012 WL 1565111, 3 (N.D. Cal. May 2,
2012). The allegations in the FAC establish that retail gun stores are
not similarly situated to all other general retailers who are entitled to
open shop in commercially zoned areas. As recognized by Appellants
themselves, guns stores “are strictly licensed and regulated by state
and federal law.” [ER 34-36]. Relying on Appellants’ assertion

concerning state and federal gun-store regulation, the district court
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properly concluded that “[b]y [enacting] those laws and regulations
Congress and state legislatures have demonstrated their understanding
that gun stores are different from, say, clothing or convenience
stores.” [ER 27]. Thus, Appellants’ claim that gun stores are
similarly situated to other commercial retailers that do not sell
weapons is unsupported.

Moreover, Appellants did not state facts sufficient to establish
that County Appellants intentionally treated them differently without a
rational basis. Gun stores are but one of many types of business that
require CUPs or are subject to distance restrictions. [SER 017-029].
Even if the County did treat gun shops differently, this difference in
treatment has a rational reason — specifically because all other general
retailers do not sell products that are as heavily regulated by the state
and federal government.

Accordingly, the district court properly held that Appellants
failed to adequately allege a violation of the Equal Protection Clause.
Iy
Iy
Iy

Iy
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CONCLUSION
For the reasons stated above, County Appellees respectfully
request that this Court affirm the district court’s order.
Respectfully submitted,
Dated: August 11, 2014 DONNA R. ZIEGLER
County Counsel, in and for the

County of Alameda, State of California

/sl Mary Ellyn Gormley
By:

MARY ELLYN GORMLEY
Assistant County Counsel

Attorneys for Defendants/Appellees
County of Alameda
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STATEMENT OF RELATED CASES
No other cases in this Court are deemed related to this case
pursuant to Circuit Rule 28-2.6.
CERFITICATE OF COMPLIANCE
| certify pursuant to Fed. R. App. P. 32(a)(7)(C) and Ninth
Circuit Rule 21-1 that the attached Answering Brief is proportionally

spaced has a typeface of 14 points, and contains 6,020 words.

/sl Mary Ellyn Gormley

MARY ELLYN GORMLEY
Assistant County Counsel
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ADDENDUM
TO

BRIEF OF APPELLEES COUNTY OF ALAMEDA, et. al.
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INDEX TO ADDENDUM

DESCRIPTION

Alameda County Land Use Ordinance
8§17.54.131 A-001
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CERTIFICATE OF SERVICE

I, Dalia Liang, declare:

I am a citizen of the United States of America, over the age of
eighteen years and not a party to the within proceeding. | am
employed by the Office of the County Counsel, County of Alameda.
My business address is 1221 Oak Street, Suite 450, Oakland,
California 94612, which is located in the city where the below
described service occurred.

| hereby certify that | electronically filed the foregoing
ANSWERING BRIEF with the Clerk of the Court for the United
States Court of Appeals for the Ninth Circuit by using the appellate
CM/ECF system on August 11, 2014.

| certify that all participants in the case are registered CM/ECF
users and that service will be accomplished by the appellate CM/ECF
system.

| declare under penalty of perjury that the foregoing is true and

correct to the best of my knowledge. Executed on August 11, 2014, at
Oakland, California.

/s/ Dalia Liang

DALIA LIANG
Civil Legal Secretary
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In addition to the findings required of the board of zoning adjustments under Sections
17.54.130 and 17.54.140, no conditional use permit for firearms sales shall issue unless the following
additional findings are made by the board of zoning adjustments based on sufficient evidence:

A. .
B.

That the district in which the proposed sales activity is to occur is appropriate;

That the subject premises is not within five hundred (500) feet of any of the following:
Residentially zoned district; elementary, middle or high school; pre-school or day care
center; other firearms sales business; or liquor stores or establishments in which liquor
is served,; .

That the applicant possesses, in current form, all of the firearms dealer licenses
required by federal and state law,

That the applicant has been informed that, in addition to a conditional use permit,
applicant is required to obtain a firearms dealer license issued by the county of Alameda
before sale activity can commence, and that information regarding how such license
may be obtained has been provided to the applicant;

That the subject premises is in full compliance with the requirements of the applicable
building codes, fire codes and other technical codes and regulations which govern the
use, occupancy, maintenance, construction or design of the building or structure;

That the applicant has provided sufficient detail regarding the intended compliance with
the Penal Code requirements for safe storage of firearms and ammunition to be kept at
the subject place of business and building security.

hitps:/fibrary.municode.comVH TML/16425level 2/ TIT1720_CH17.54PR htmi#T1T1720_CH17.54PR_17.64.131COUSIRSA A-001 6/27
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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

No. C 12-03288 SI .

JOHN TEIXEIRA, et al,,
Plaintiffs, - ORBER GRANTING DEFENDANTS’
MOTION TO DISMISS AND DENYING
v, PLAINTIFFS’ MOTICN FOR A
_ PRELIMINARY INJUNCTION
COUNTY OF ALAMEDA, et dl,

Defendants.

Now before the Court are defendants’ motion to dismiss pursuant to Federal Rule of Civil
Procedure 12(b)(6), and plaintiffs’ motion for a preliminary injunction. Plaintiffs have filed an
opposition to the motion to dismiss, defendants have filed an opposition to the motion for a preliminary
injunction, and both parties have filed replies. In addition, both parties have submitted supplemental
briefing pursuant to the Court’s December 18, 2012 Order. Docket No. 30. Pursuant to Civil Local
Rule 7-1(b), the Court determines that the matter is appropriate for resolution without oral argument,
The defendants’ motion to dismiss is GRAN TED and the plaintiffs’ motion for a preliminary injunction

is DENIED for the reasons set forth below.

BACKGROUND
In 2010, John Teixeira, Steven Nobriga, and Gary Gamaza formed a partnership called Valley
Guns and Ammo (“VGA?”) in order to open a gun store in Alameda County. Compl. §17. In April of
2011, Teixeira, Nobriga, and Gamaza located a property in San Leandro where they planned to open the

store. Id. § 25.
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Under Alameda County Land Use Ordinance § 17.54.131 (“Ordinance™), a gun store cannot be
located within 500 feet of residentially zoned areas and certain kinds of schools and businesses. Jd.
721. Aspart of their preliminary preparations, Teixeira, Nobriga, and Gamaza obtained a survey which
measured from the front door of their property to the front door of the nearest residential properties and
found that the distance was over 500 feet. Jd Y 26-27.

The West County Board of Zoning Adjustments (“WBZA") held a hearing on VGA’s application
for a conditional use permit on December 14, 2011. Id § 30. The staff reports submitted to WBZA
found that the distance from the proposed location to the nearest residence was less than 500 feet; this
measurement was from the front door of the closest house in the neighboring residential zone to the
closest part of plaintiffs’ building. /d §31. Thus, WBZA found that the location did not meet the
requirements of the Ordinance. However, WBZA granted VGA a variance and issued the conditional .
use permit in Resolution No. Z-11-70. /d. § 32.

 WBZA informed VGA that Resolution No. Z-11-70 would become effective on December 25,
2011 unless an appeal was filed with the Alameda County Planning Department. /d. § 33. The San
Leandro Village Home Association filed an appeal. Id. § 34. The Alameda County Board of
Supervisors (“Board”) hieard the appeal from the decision of the WBZA on February 28,2012, and voted
to overturn the decision of the WBZA. Jd. §37. VGA did not appeal this decision to any state court.

On June 25, 2012, Teixeira, Nobriga, Gamaza and three non-profits — the CalGuns Foundation,
Inc., Second Amendment Foundation, Inc., and California Association of Federal Firearms Licensees,
Inc. — filed this suit alleging violations of due process and equal protection guarantees under the
Fourteenth Amendment and alleging that the Ordinance on its face and as applied to the facts of this
case violates the Second Amendment.

On September 27, 2012, defendants filed a motion to dismiss all four claims for failure to state
a claim. On November 5, 2012, plaintiffs filed a motion for a preliminary injunction to enjoin
defendants from prohibiting VGA from opening the proposed gun store. Plaintiffs subsequently
stipulated to the dismissal of their claim alleging violation of due process of law. Pls.’ Sppplemental

Br., Docket No. 30, at 2.
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DISCUSSION

—

1. MOTION TO DISMISS

A, Legal Standard
Under Federal Rule of Civil Procedure 12(b)(6), a district court must dismiss a complaint if it

fails to state a claim upon which relief can be granted. To survive a Rule 12(b)(6) motion to dismiss,

e

the plaintiff must allege “enough facts to state a claim to relief that is plausible on its face.” Bell A1,
Corp. v. Twombly, 550 U.S. 544, 570 (2007). This ‘;facial plausibility” standard requires the plaintiff

to allege facts that add up to “more than a sheer possibility that a defendant has acted unlawfully.” |
Ashcroftv. Iqbal, 556 U.8S. 662, 678 (2009). Although courts do not require “heightened fact pleading

o2 - TR Y - NV S O O )

of specifics,” Twombly, 550 U.S. at 544, a plaintiff must provide “more than labels and conclusions, and

—
o

a formulaic recitation of the elements of a cause of action will not do,” id. at 555. The plaintiff must

—
[y

.allege facts sufficient to “raise a right to relief above the speculative level.” Id,
- In deciding whether the plaintiff has stated a claim, the Court must assume that the plaintiff’s

—
W

allegations are true and must draw all reasonable inferences in his or her favor. Usher v. City of Los

—
L% T -

Angeles, 828 F.2d 556, 561 (Sth Cir. 1987). However, the court is not required to accept as true

16 || “allegations that are merely conclusory, unwarranted deductions of fact, or unreasonable inferences.” |
17§ St. Clare v. Gilead Scis., Inc. (In re Gilead Scis. Sec. Litig.), 536 F.3d 1049, 1055 (9th Cir. 2008).
18 ]| Moreover, “the tenet that a court must accept as true all of the allegations contained in a complaint is
19 || inapplicable to legal conclusions.” Igbal, 556 U.S, at 678.

20 * Ifthe Court dismisses a complaint, it must decide whether to grant leave to amend. The Ninth
21 || Circuit has “repeatedly held that a district court should grant leave to amend even if no request to amend
22 || the pleading was made, unless it determines that the pleading could not possibly be cured by the
23 || allegation of other facts.” Lopez v. Smith, 203 F.3d 1122, 1130 (9th Cir. 2000) (citations and internal

24 H quotation marks omitted.

25
26 B. Collateral Estoppel
27 Defendants argue that both the legal and factual findings of WBZA and the Board must be given

28 || preclusive effect in this Court. In determining the preclusive effect of a state administrative decision,

3
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1
2 L Cir. 2012). California has a two-part test tc determine the preclusive effect of an administrative

3 || determination. Eiirichv. Remas, 839 F.2d 630, 633 (5th Cir. 1988). First, the proceeding must meet
4§} the fairness requirements set forth in United States v. Utah Constr. & Mining Co., 384 U.S. 394 (1966).

federal courts follow the state’s rules of preclusion. White v. City of Pasadena, 617 F.3d 918, 926 (9th

Id, Under Utah Construction, collateral estoppel should be applied “[w]hen an administrative agency
is acting in a judicial capacity and resolves disputed issues of fact properly before it which the parties

5

6

7 || have had an adequate opportunity to litigate.” Id. at 422. Second, the determination must satisfy
8 || traditional criteria for issue preclusion. Eilrich, 839 F.2d at 633. Under traditional collateral estoppel
9

L] criteria, an issue cannot be relitigated if the identical issue was actually litigated and necessarily decided
at the previous proceeding; the previous proceeding must have also resulted in a final judgment on the

11 || merits and involved the same parties. Lucido v. Superior Court, 51 Cal. 3d 335, 34143 (1990).

12 Here, WBZA and the Board decided that VGA's proposed gun store violates the Ordinance

13 || because-its location is less than 500 feet from the closest residential zone. See Exs. A, B, & C, Request

14 || for Judicial Notice in Supp. of Def.’s Mot. to Dis.! Also, plaintiffs concede that the distance from the

15 neighboriné residential zone to the closest point of the proposed store is less than 500 feet and that the

16 | Court can give preclusive effect to this finding of fact, Pls.” Supplemental Br. at 2:26-28.

17 However, the parties dispute whether plaintiffs are precluded from arguing that WBZA violated

18 [ the Fourteenth Amendment’s equal protection guarantee in other ways. “Defendants argue that VGA

19 | could have raised, but failed to raise, the core equal protection claim — that similarly situated businesses

20 || have been granted conditional use permits and variances, or were subject to measurement for zoning-
21 || purposes unlike the measurement methodology applied in VGA’s case. Defendants argue that because

22 || plaintiffs failed to raise the equal protection claim in earlier proceedings, plaintiffs are estopped from

23 |l raising it now. Defendants cite Miller v. County of Santa Cruz, 39 F.3 1030, 1034 (9th Cir. 1994), for
24 ,
25
26
27
28

this proposition.

'In considering a motion to dismiss, the court may take judicial notice of matters of public record
outside the pleadings. See MGIC Indemn. Corp. v. Weisman, 803 F.2d. 500, 504 (9th Cir. 1986).
Exhibits A, B, C & D attached to Defendants’ Request for Judicial Notice are matters of public record.

Docket No..24. Therefore, the Court takes judicial notice of them.
4
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1 However, Miller does not so hold. In Miller, the plaintiff was a former employee of the county
2 || sheriffs’ department who kad been terminated for misconduct. He challenged his termination before
3 || the county civil sérvice commission and, after an evidentiary hearing, lost. The commission issued
4 I findings of fact and concluded that his termination was appropriate, He did not pursue an available
5 § appellate procedure, so the findings became final. Thereafter he filed a federal § 1983 claim, restating
6 | the core allegations in his previously unsuccessful wrongful termination claim. Id at 1034-35. The
7 | Ninth Circuit agreed with the district court that the factual findings of the civil service commission must
8 I be given preclusive effect and were dispositive of plaintiff’s claim. The opinion did not discuss, or
9 || decide, whether other constitutional claims, premised on factual assertions not presented to the
10 || administrative agency, were precluded.
11 In this case, the unchallenged factual findings of the WBZA — that the proposed location violates
12 | the Ordinance — are not dispositive as to plaintiffs’ equal protection claim, because the question raised
13 || is how similarly situated businesses have been treated. A review of the minutes of the meeting of the
14 || WBZA, the WBZA’s subsequent resolution, and the brief summary of the decision of the Board shows
15 || no evidence that the parties litigated any of the facts at issue in the proposed equal protection claim.
16 || See Exs. A, B, & C, Request for Judicial Notice in Supp. of Def.’s Mot. to Dis. Nowhere does ﬂ1e
17 || record reflect any litigation regarding similarly situated businesses and whether they have been granted
18 || conditional use permits and variances, or wére subject to measurement for zoning purposes unlike the
| 9 measurement methodology applied in VGA’s case. Accordingly, the Court finds that the factual issues

20 | underlying plaintiffs’ equal protection claim are not precluded.
21 In addition, there is no indication that WBZA or the Board considered the constitutionality of

22 || Alameda’s Ordinance under the Second Amendment or that the parties litigated that issue. Accordingly,
23 || the Court finds that plaintiffs’ claims under the Second Amendment are not precluded.

24
25 C. Equal Protection Claim
26 A plaintiff can bring an equal protection claim as a “class of one.” Village of Willowbrook v.

27 || Olech, 528 U.8. 562, 564 (2000). A “class of one” claim requires a showing that the government “(1)

28 || intentionally (2) treated [plaintiffs] differently than other similarly situated [businesses], (3) without a

5
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|

h rational basis.” Gerhartv. Lake County, Montana, 637 F. 3d 1013, 1022 (9th Cir, 2011) (citing Olech,

528 U.S. at 564). In Olech, the Court held that the plaintif®s allegations that the leage of
Willowbrook intentionally demanded a thirty-three foot easement as a condition of connecting her
property to the municipal water supply when the Village required only a fifteen-foot easement from
other similarly situated property owners, that this demand was irrational and wholly arbitrary, and that
the Village ultimately connected her property after receiving a fifieen-foot easement, were sufficient to

state an equal protection claim. 528 U.S. at 565.
| Here, the Court finds that plaintiffs have not alleged sufficient facts indicating that defendants

intentionally treated plaintiffs differently from other similarly situated businesses without a rational
basis. Plaintiffs’ conclusory assertions that “the [d]efendants have not engaged in unreasonable
measurements against similarly situated businesses and/or the [d]efendants have granted conditional use
' permits and variances to similarly situated businesses” are not enough. Compl. § 50. Plaintiffs fail to
a_llége facts sufficient to 'show that defendants intentionally granted conditional use permits and
variances to other similarly situated businesses that fell within 500 feet of a disqualifying property under
the Ordinance or that defendants intentionally measured the distance to the buildings of similarly
situated businessés differently.

' Plaintiffs respond that facts regarding the different treatment of similarly situated businesses are
uniquely in control of the defendants. Pls.’ Opp., Docket No. 22, § 25. Rule 8 of the Federal Rules of
Civil Procedure, however, requires the plaintiffs to allege facts sufficient to show they are entitled to
relief. “Rule 8. ... does not unlock the doors of discovery for a plaintiff armed with nothing more than

conclusions.” Elan Microelectronics Corp. v. Apple, Inc., No. C 09-01531 RS, 2009 WL 2972374, at

*1 (N.D. Cal, Sept. 14, 2009).
Accordingly, the Court GRANTS defendants’ motion to dismiss plaintiffs’ equal protection

claim with leave to amend.

D. Second Amendment Claims
The Second Amendment confers an individual right to possess handguns in the home for self-

’ protection. Dist. of Columbia v. Heller, 554 U.S. 570 (2008), This is a fundamental right and is

H : | SER_006
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1

’ examine whether the regulation is presumptively valid and therefore excepted from Second Amendment

‘l
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incorporated against states and municipalities under the Fourteenth Aniendment. McDonaldv. City of |
Chicago, 130 S. Ct. 3020 (2010). However, the “right secured by the Second Amendment is not
uniimited,” and the Supreme Court has reaffirmed the longstanding presumptive lawfulness of
regulatory measures forbidding the carrying of firearms in sensitive places such as schools or imposing
conditions on the sale of arms. Heller, 554 U.S. at 626-27.

Neither the Supreme Court nor the Ninth Circuit has articulated the precise methodology to be
to be applied to Second Amendment claims. See Nordyke v. King, 681 F.3d 1041, 1044 (9th Cir, 2012),
cert. denied, 133 S. Ct.. 840 (2013) (noting “we leave for another day” the scope of the Sécongi
Amendment). However, Heller and courts applying it have provided some guidance. In Heller, the
Court specifically reaffirmed that “nothing in our opinion should be taken to cast doubt on longstanding
prohibitions on . . . laws forbidding the carrying of firearms in sensitive plades such as schools and

calling them “presumptively lawful regulatory measures.” Heller, 554 U.S. at 626-27, 627 n.26.
Presumptively lawful restrictions, according to the Third Circuit, are those that “regulate conduct
outside the scope of the Second Amendment” and “these longstanding limitations” shouild be understood
as “exceptions to the right to bear arms.” United States v. Marzzarella, 614 F.3d 85, 91 (3d Cir. 2010).
Thus, the question of “what level of constitutional review the law miust survive” only applies “[i]f a
givenregulation does not qualify as ‘presumptively lawful.””” Hallv. Garcia,No. C 10-03799,2011 WL
995933, *3 (N.D.Cal. Mar. 17, 2011). In other words, Heller envisioned a process where courts first

coverage — a presumption that may be overcome by a showing that the regulation nonetheless places a
substantial burden the “core protection of the Second Amendment,” which is the ability to defend
“hearth and home.” Marzzarella, 614 F.3d at 94,

The Ninth Circuit endorsed this approach in its first opinion in Nordyke v, King, 563 F.3d 439,
460 (9th Cir. 2009) (vacated and remanded, 611 F.3d 1015 (9th Cir, 2010)).? In Nordyke, plaintiffs

*The first Nordyke opinion was issued after the Supreme Court’s Heller decision, but before
‘McDonald v. City of Chicago, 130 S. Ct, 3020 (2010). Prior to addressing the constitutionality of the
county ordinance, the panel held that the Second Amendment was incorporated by the Due Process
Clause of the Fourteenth Amendment. 563 F.3d at 457. The Ninth Circuit ordered.that the case be

7
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challenged an Alameda County ordinance that generally banned guns on County property, with an

+

exception for certain events that did not include plaintiffs’ proposed gun show. The Ninth Circuit first
analyzed whether the reguiation at issue fit within the presumptively valid Heller exceptions, noting that

LY

open public spaces such as county fairground property are very similar to the “schools and government

buildings” excepted in Heller. Id. at 460. In particular, the Court explained that all these places —

Supreme Court because “possessing firearms in such places risks harm to great numbers of defenseless
people (e.g., children).” Id. at 459. After rehearing inNardyke, the Ninth Circuit eventually found that
“[n]o matter how broad the scope of the Second Amendment . . . it is clear that, as applied to Plaintiffs”
gun shows and as interpreted by the County, this regulation is permissible.” See Nordyke v. King, 681

W e 9 o o

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

see also United States v. Vongxay, 594 F.3d 1111, 1115 (9th Cir. 2010) (relying on the same passage
in Heller to find that the prohibition of felons from possessing handguns was presumptively lawful).
Here, plaintiffs allege that Alameda’s zoning Ordinance violates the Second Amendment, both
facially and as applied to them. The zoning Ordinance places limited “qualifications on the commercial
sale of arms” by restricting their sale within 500 feet of “sensitive places such as schools” and
residences. The Ordinance is precisely the kind of presumptively valid restriction envisioned by Heller
— itis a restriction on gun sales and purchases in or near sensitive places. The Ordinance is not a total
ban on gun sales or purchases in Alameda County and therefore does not implicate the core right to
possess a gun in the home for self-defense articulated in Heller. Moreover, there are no factual
allegations in the complaint that this presumptively lawful Ordinance burdens, even slightly, plaintiffs’
right to sell or purchase guns in Alameda County — a right which the U.S. Supreme Court has yet to
recognize. At most, there are conclusory allegations that this particular gun store is “essential” to

defendants” ability to exercise their Second Amendment rights and that it is “essential to [defendants]

reheard en banc, 575 F.3d 890 (9th Cir. 2009); After McDonald, the Ninth Circuit remanded the case
back to the same panel. 611 F.3d 1015 (9th Cir. 2010). Although its original decision is vacated, the
panel’s analysis of laws regulating guns in sensitive places has been recognized by other courts. See,
e.g., Brownv. United States, 979 A.2d 630, 641 (D.C. 2009); United States v. Masciandaro, 648 F.Supp.

2d 779, 790-91 (E.D.V&.2009). '

SER_008

schools, government buildings, and now open public spaces — are considered “sensitive places” by the .

F.3d 1041, 1044 (9th Cir. 2012) cert. denied, 133 S. Ct. 840 (2013) (citing Heller, 554 U.S. at 626-27);
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1 |} assisting their patrons and customers in exercising their Second Amendment rights.” Compl. ] 43-44.
2 | Such conclusory allegations fail to demonstrate how the zoning prohibition as to one gun store
3 L substantially burdens the rights of defendants or their Alameda County patrons. Accordingly, the Court
4 || concludes that dismissal of defendants® Second Amendment claims is warranted.
5‘ The Court need not decide what level of constitutional scrutiny to apply to the (as yet
6 1unarticillated) right to sell or purchase guns because as a threshold matter, there are simply no
7 I allegations sufficient to rebut the presumption of validity established in Heller., Moreover, even
8 || applying the strictest scrutiny —which this Court explicitly does not decide — courts in this district have
9‘ upheld similar regulations. See Hail v. Garcia, 2011 WL 995933, at *5 (N.D.Cal. Mar. 17, 2011)
10
11 || scrutiny, but noting that the regulation would survive “[u]nder any of the potentially applicable levels

—_—

(upholding a regulation prohibiting gun possession within 1000 feet of a school under intermediate

12 || of scrutiny™ because of the substantial government interest of protecting citizens from gun violence in
13 § sensitive spaces).

14 If the Court dismisses a cause of action, leave to amend may be eppropriate unless the Court
15 || “determines that the pleading could not possibly be cured by the allegation of other facts.” Lopez v.
16 || Smith, 203 F.3d 1122, 1130 (9th Cir. 2000) (citations and internal quotation marks omitted). In the
17 érdinary course, where a motion to dismiss is decided on allegations in pleadings, without any relevant
18 || factual record, leave to amend may be appropriate. Here, however, while defendants’ motion to dismiss |
19 || was pending, plaintiffs filed a motion for preliminary injunction. In support of their motion, plaintiffs
20 || submitted evidence which itself suggests that leave to amend may be futile. In particular, plaintiffs
21 || provided evidence that there are ten other gun stores in Alameda County, including the “Big 5 Sporting
22 | Goods” store located only 607 feet from plaintiffs’ proposed site. See Nobriga Decl., Ex. O, Docket No.
23| 20-15 at 5, 6. According to defendants, these existing stores are in compliance with the Ordinance.
24 | Def’s. Rep. at 12 (Docket No. 24 at 18). Moreover, plaintiffs Teixeira and Gamaza previously operated
25 | another gun store in Alameda County before attempting to open this new one. See Nobriga Decl. { 5.
26 || This suggests that Alameda County residents seeking to purchase guns have no shortage of options; |
27 {| merchants looking to sell guns have managed to do so lawfully, in compliance with this Ordinance; and
28 || any barrier to gun sales, purchases, or ownership presented by this Ordinance is de minimis.

9
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The Court is therefore skeptical that plaintiffs can amend their complaint to allege that the '
Ordinance is invalid, sither facially or as applied, in light of Heller. However, leave to amend will be
granted, should plaintiff choose to do so.-Accordingly, defendantis’ motion to dismiss plainiiffs’ Second
Amendment claims is GRANTED with leave to amend.

2, PRELIMINARY INJUNCTION
Having granted defendants’ motion to dismiss, plaintiffs’ motion for a preliminary injunction

is moot. Accordingly, plaintiffs’ motion is DENIED.

CONCLUSION
For the foregoing reasons and for good cause shown, the Court hereby GRANTS the defendants’

motion to dismiss with leave to amend.  If plaintiffs wish to amend the complaint, they must do so no

| 1azer than March 15, 2013. The plaintiffs’ motion for preliminary injunction is DENIED as moot.

This Order resolves Docket Nos. 13 and 21.

IT IS SO ORDERED,

Gontn MLt

SUSAN ILLSTON .
United States District Judge

Dated: February 26, 2013

10
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FOUNDATION (SAF), INC., and )
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MILEY in his official capacity, )
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record Is very clear that none of that ever happened and, on
that basis alone, the statute should be invalid.
THE COURT: Miss Stonework-Hand.
MS. STONEWORK-HAND: There's actually a California

|l case, Cily of -- City of Lafayeits, that says it is reascnable

to keep gun stores away from residentially-zoned distljicts
simply because gun stores are heavily regiilated, their patrons
are heavily regulated, their owners aré heavily regulated, and
exactly the type of person should not be in a gun store can
be -- can be attracted to that drea so there is secondary
effect.
And it is public safety to keep them away from the
(inaudible) but it is a part of the burden of (inaudible).
THE COURT: What about the Cily of Lafayette case,
Mr. Hokanson?
M. HOKANSON: Very limited case, said that gun --
sald that zoning can address -- | guess | shouldn't
characterize it as "very limited."
It said that zoning can address gun shops. It did not say
that the legislature could do away with the findings of -- the.
legislative findings necessary in order to regulate.
THE COURT: - Do you have anything further, Miss Hand?
MS. STONEWORK-HAND: -(Shaking head.)” |
THE COURT: So another thing that I'm thinking about

is, if | end up sticking with where I'm tentatively going, are

Candace Yount, CSR# 2737, RMR, CCRR
Contract Court Reporter - United States District Court
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16

there other facts, Mr. Hokanson, that you would want and be
able to need to address the concerns that Judge iliston has
oxpressed and that I've expressed here?
MR. HOKANSON: Waell, you never want to give up --
THE COURT: No, |-
MR. HOKANSON: -- the bigger part of the apple; right?
Because --
THE COURT: ['ve been -- I've been where you're
standing. Ijust -- The -- This is an issue that ultimately
you'll probably seek some other review and - but:-- but |
just -- I'd like to know whether there's something else that's
{ there that -- that you would want to take another crack at the
pleading.
MR. HOXANSON: | really don't think so, Your Honor. |
think that we have -- we have pled the sufficient facts.
I -- If Your Honor decides against us, you know, we'll --
we'll go forward.
‘THE COURT: So, | will take this under advisement and
I am -- and -- and I'll try and get an order out pretty
quickly.
And -- And then | appreciate your candor and -- and the
arguments of both of you today were quite good.
And | don't think there's much reason to have a Case
Management Conference at the moment. [f -- If we come back,

then we can deal with scheduling at that time.

Candace Yount, CSR# 2737, RMR, CCRR
Contract Court Reporter - United States District Court
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MR. HOKANSON: - Very well.

MR. KILMER: Thank you, Your Honor.

THE COURT: Anvthing else?

MS. STONEWORK-HAND: Thank you, Your Honor.

(Speaker not at microphone:}

UNIDENTIFIED SPEAKER: On the case management, would
the Court's order (inaudible) case management (inaudible)?

THE COURY: What we would end up doing is, if | dllow
leave to amend, when we came back here, | suspect there would
bé another motion to dismiss and then we could deal with it at
that time.

UNIDENTIFIED SPEAKER: All right. (Inaudible)?

THE COURTY: VYes.

All right. .Thanks very much.
UNIDENTIFIED SPEAKER: Thank you, Your Honor.
(The proceedings concluded at 2:22 p.m.)

~ Candace Yount, CSR# 2737, RMR, CCRR
Contract Court Reporter - United States District Court
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| further certify that | am neither counsel for, related
to, nor employed by any of the parties to the action in which
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Candace Yount, Contract Transcriber

Friday, March 7, 2014
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UNITED STATES DISTRICT COURT
NORTHERN DIVISION OF CALIFORNIA

JOHN TEIXEIRA, STEVE NOBRIGA, Case No.: CV12-3288 KAW
GARY GAMAZA, CALGUNS -

y REQUEST FOR JUDICIAL NOTICE IN
FOUNDATION (CGF), INC., SECOND D EEORT OF DEFENDANTS'

AMENDMENT FOUNDATION (SAF), INC.,
and CALIFORNIA ASSOCIATION OF MOTION TO DISMISS
FEDERAL FIREARMS LICENSEES (Cal |  pATE: October 18, 2012

FFL), TIME: 11:00 a.m.
DEPARTMENT: Ctrm 4, 3™ Floor

Plaintiffs,

V.

COUNTY OF ALAMEDA, ALAMEDA
BOARD OF SUPERVISORS (as a policy
making body), WILMA CHAN in her official
capacity, NATE MILEY In his official
capacity, and KEITH CARSON in his officlal

capacity, '
Defendants.
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BEQUEST FOR JUDICIAL NOTICE

~ The Defendants County of Alameda, Alameda Board of Supervisors, and Wiima
'Chan, Nate Miley and Keith Carson in their official capacities ("Defendants®), hereby
request that the Court take judicial notice of the following documents attached as
Exhibits A through E. This request Is made pursuant to Fule 201 of the Federal Rules
of Evidence and the authorities cited below. This request is made In connection with
Defendants’ motion to dismiss Plaintiff's Complaint for Damages, Injunctive Relief

and/or Declaratory Judgment (Doc. #1.)

© ®© N & 0 » @ N o

Exhibit | Description

West County Board of Zoning Adjustments Vieeting Minutes of December 14,

| 2011, approved January 26, 2012 _
Resolution No. Z-11-70 of the West County Board of Zoning Adjustments

Adoptad at tha Hearing of Deoember 1462011 Concaming Variance and

Alameda County Board of Supervisors Minute Order dated February 28, 2012

10 |f
11
12

13
14 ?}ameda County Ordlnzagces, Sections 17.64.130-131, 17.54.140, 17.54.670, -
15 Declaration of Albert Lopez and Exhrbit 1(emal| from 8an Lorenzo Village
' sociation Administ attachments)
16
17 MEMORANDUM OF PQINTS AND AUTHORITIES
18 On a motion to dismiss, a court may take Judiclal notice of matters of public

record in accordance with Federal Rule of Evidence 201 without converting the motion
to dismiss to a motion for summary judgment. Lee v. City of Los Angeles, 250 F.3d
668, 688-89 (8th Cir. 2001) (citing Mack v. South Bay Beer Distribuiors, Inc., 798 F.2d
1279, 1282 (9th Cir. 1886). Courts may take judicial notice of documents that are
“referenced in the complaint,” and their “authenticity, is unquestioned.” Fed. R. Evid.
201(b); Swartz v. KPMG LLP, 476 F.3d 7568, 763 (8th Cir. 2007) (stating “a court may
consider a writing referenced in a complaint but not explicitly incorporated tharsin If the
complaint relies on the document and its authenticity is unquestioned”), As explained
further below, the Court may take judicial notice of Exhibits A through D.

19
20
21

23
24

26
27
28

TRequest for vudicial Notice IS0 Deiendants’ Motion To Dismiss, Casa No, CV12-3288 KAW 2
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Exhibits A through C, E. As stated In Lee, on a motion to dismiss, the court may
take judicial notice of “undisputed matters of public record.” Lee, 250 F.3d at 690. -
Undisputed matters include the “records and reports of administrative bodles.” United
States v. Ritohie, 342 F.3d 803, 909 (Sth Clr. 2003) (quoting Interstate Nat. Gas Co. v.
S. Cal. Gas Co., 209 F.2d 380, 385 (9th Cir. 1853), Exhibits A through C are official
‘govemmen'i records created by the public agencies West Couniy Board of Zoning
Adjustments and the Alameda County Board of Supervisors. Exhibit E is a declaration
from the Planning Director of the Alameda County Community Development Agency,
Planning Department attaching anh emall and related attachments kept in the course of
regularly conducted business activity. These records are.undisputed, easliy verifiable,
and referenced throughout the Complaint. {See Complaink for Damageés, Injunctive
Relief and/or Declaratory Judgment at 1] 30, 32, 33, 37.)

Exhibit D Exhibit D Is comprised of saveral Alameda County ordinances related
to land use. Municipal ordinances are proper subjects for judicial notics. Santa Monica
Food Not Bombs v. Chy of Santa Monica, 450 F.3d ‘1 022, 1025 n. 2 (9th Cir, 2008); see

| also Newcomb v. Brennan, 558 F.2d 825, 829 (7th Cir. 1977) (“[Clity ordinances fall

within the category of ‘common knowledge’ and are tharefore proper subjects for judicial

notice.”).
For the foregoing reasons, Exhibits A through E may ba properly considered by

the Court In ruling on Defendants’ motion to dismiss.

DATED: September 26, 2012 DONNA R. ZIEGLER,
County Counsel, County of Alameda

By s/ Marg Elly: g5
MARY ELLYN GORMLEY
Assistant County Counsel

Attorneys for Defendants

3

Requast for Judicial No#ica iSO Dafendanis’ Tiotion To Dismiss, Cesae No. CV12-3288 KAW
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Alameda County, California, Code of Ordinances >> Title 17 - ZONMING >> Chapter §7.54 -
PROCEDURES >>

Chapter 17.54 - PROCEDURES

Ssctlons:

17.54.010 - Zoning approval,
] - j =

17.54.160 - Condiiional u i lica
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17.54.130 ~ Conditionsl uses.

Certain uses, referrad to In this title as conditional uses, ars hereby declared to possess
characteristics which require spacial review and appraisai in each Instance, In order to determine

whether or not the uss:

A Is required by the public need;

B.  Will be properly related to other land uses and transportation and service facilities in
the vicinity;

C.  If permitted, will under all the circumstances and conditions of the particular case,
materially affect adversely the health or safety of persons reslding or working in the
vicinity, or bs materially detrimantal to the public welfare or injurious to propsrty or
improvements In the neighborhood; and

D. Wil be contrary to the specific intent clauses or performance standards estabilshed
for the district, in which it is to bs located.

A use in any district which is listed, explicitly or by reference, as a corditional use In the
district's regulations, or in Section_17.52.580 shall b approved or disapproved as to zoning only
upon filing an application in proper form and in accordance with the procedure governing-such uses

set forth hereinafter.

(Prior gen, code § 8-84.0)
{Ord. No. 2010-17, § 96, 12-21-10)

17.54.131 - Conditional usss—Firearms sales.

' In addition te the findings required of the board of zoning adjustments under Sections
17.54.130 and_17,54.140, no conditional use permit for fireanms sales shall issus uniess the
foliowing additional findings are made by the board of zoning adjustments based on sufficlent

evidence:

A That the district In which the proposed sales activity is to occur Is appropriate;

B.  That the subject premises Is not within five hundred (500) fest of any of the following:
Residentially zoned district; elemsntary, middle or high school; pre-school or day care
center; other firearms eales business; or liquor stores or establishmsnts In which

liquor is served;
C.  That the applicant possesses, in current form, all of the firearms deaier icenses
required by federal and state law;
D. Thiat the applicant has been informed that, in addition to a conditional use permit,
applicant Is required to obtaln a firearms deaier license issued by ths county of
Alamada before sale activity can commance, and that Information regarding how sich
license may be obtalned has been provided to the applicant;
That the subject premises is in full comrpliance with the requirements of the applicable
building codes, fire codes and other technical codes and regulations which govem the
use, occupancy, malntenance, construction or design of the buliding or structure;
F.  That the appiicant has provided sufficient detall regarding the intended compliance
with the Penal Code requirements for safe storage of firearnms and ammunition to be
kept at the subject piace of business and bullding security.

m

(Ord. 2002-60 (part); Ord. 96-563 § 1 (part))
SER_023
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superstore will not have a net adverse economic impact within the market area. Such finding
shall be based on the economic Impact analysis described in subsection A of this section,
any public comments on the economic impect anaiysis received during the public review
period specified In subsection B of this section, and any other information submitted to and
recelved by the pianning director, planning commission, and/or board of supervisors prior to
the close of any public hearing(s) on the application.

(Ord. 2006-18 § 2 (part))

»

17.54.935 - Conditional uses—Planning commission action. .

The planning commission, sitting as a board of 2oning adjustments, shall receive, hear and
decide certain applications for a conditionsl use permit and after the conclusion of the hearing may
authorize approval as to zoning of the proposed use If the evidence contained In or accompanying
the application or presented at the hearing is deemed sufficient to establish that, under all
circumstances and conditions of the particular case, the use Is propetly located In all respects as
specified in Section_17.54.130, and otherwise the planning commission shall disapprove the same.
In each case, noiice of the hearing shall be given pursuant to Section 17,64.830.

(Ord. 99-26 (part))
(Ord, No, 2009-17, § &, 4-14-08)

17.54.140 - Conditional uses—Action.

Except as provided in Section_17,17.020 or Section_17.54.135, the board of zoning
‘adjustments shal recelve, hear and decide applications for a conditional use permit and after the
conclusion of the hearing may authorize approval as to zorilng of the proposed use If the evidence
contained in or accompanying the application or presented at the hearing is deemad sufficient to
establish that, under all circumatances and conditions of the particular case, the use Is properly
located in all respects as specified In Section_17.54.130, and otherwise the board of zoning
adjustmants shall dlsapprove the same. In each case, notice of the hearing shall be given pursuant
to Sectlon 17,54.830.

Where for any reason a board of zoning adjustments ls unable to tale sn action on an
application, the planning director has the power to transfer the application to the planning
commission, who shall then receive, hear, and decide such applcations as specified In Section

17.54.1

(Ord, 2002-60 (part): Ord. 2000-53 § 1 (part); Ord. 99-26 (part); prior gen. code § 8-04.1)
(Ord. No. 2009-17, § 6, 4-14-09; Ord. No. 2010-17, § 87, 12-21-10)

17.54.141 - Conditionai uses-—Action—rirecrme sales, ¢

In order for a condifional use permit for firears sales to becoms effective and remain
operabie and in full force, the following are required of the applicant:

A Afinalinspection from appropriate buikding officials demonstrating code compliance;
B.  Within thirty (30) days of obtaining a conditional use permit, and prior to any sales
activity, a firearms dealer license shall b2 secured from the appropriate county

agency;
C.  The county-issued firearms dealer’s license be malintained in good standing;

D.  The maintenance of accurate and detalled firearms and ammunition transaction

SER_024
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records;
E.  Transaction records shall be available for inspection as required by the Callfonla

Penal Code;

F, Complianca with all other state and federal statutory requirements for the sale of
firearms and ammunition and reporting of firearms transactions, Including, but not
limited to Section 12070 et seq. of the California Penal Code.

(Ord. 96-63 § 1 (part)

17.54.150 - Conditional usss—Ckanges and renewais.
Except as provided in Section.17,17,02Q and Section_17.54.135, the board of zoning
adjustments shall receive, hear and decide applications to renew or extend the term of a conditional

use or to modify or waive any condition previously imposed upon a conditional use, or upon a use
permit Issued prior to the effective date of the ordinance codified In'this section. Every such

application shall be subject to the sama procedure and regulations as set forth herein for a
conditional use.

(Ord. 2002-60 fpart): Prior gen. code § 8-94.2)
(Ord. No. 2010-17, § 98, 12-21-10)

17.54.160 - Conditional uses—Combined applications.

If the proposed conditional use Is ons listed in the district regulations as subject te site
development review, procedure upon the application shall be subject to the additional requiremenis

of Section_17,54.210 of this chapter. No separate application for site developmant review is
required in such cases, but disapproval of eithsr shall constitute disapproval of the application.

Where the proposed conditional use permit is accompanied by a concurrent application for a
variance pursuant to Section_17.54.090 the board of zoning adjustmsnts shall act separately on

each.

{Ord. 2002-60 {part): Prior gen. code § 8-94.3)

17.54.70 - Conditions, .-
The approval of a conditional use penmit may ba valid only for a speclfied term, and may be
made contingent upon the acceptance and observance of spacified conditions, including but not
lirréted to the following maiters;

A Substantial conformity to approved plans and drawings;

B. Limitations on time of day for the condugt of specified activities;

C.  Time perlod within which the approval shall be exarcised and the proposed use
brought into existence, failing which the approval shall iapse and be void;

D.  Guarantees as to compllance with the terms of the approval, including the posting of

bond;
E.  Compliance with requirem=nts of other departments of the county government.

{Prior gen, code § 8-94.4)

17.54,180 - Prior uses.

SER_025
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17.54.630 - Applications—Excaptions to requirement of fae.

The fee required to accompany any application as specified in Section_17.54.620 shall be
walved in the following cases:

A Where the appiication is made and filed by any public agency of a city, county, state
or federal govemmant; '

B.  Where the application Is for variance to permit a building to be relocated on the same
lot, if such relocation is necessary solely because of the condemnation of a portion
thereof for a public purpose or the sale of such portion of a public agency of the
county, state or federal government.

C.  Whers the application Is for a site development review for signs as provided in
Sections_17.04,010, 17.34.100, 17.38.110, 17,368,120 .38.13

(Prior gen, code § 8-100.5)

17.54.840 - Appliceiions—Effact of danlal.

No application for a variance, a conditional use or a site development review which has been
denied wholly or in part shall be resubritted, within one year from the date of the final order of
denial, except on grounds of new evidence or proof of changed conditions found to be vafid by the
officer or public body which Iasued such final order.

(Prior gen. code § 8:100.6)

17.534.659 - Hoarings—ilotice.

- Upon recelpt in proper form of any application for a variance, for a concitional use, for a
cluster parmit, or a cluster permit preliminary plan, or for a determination relative to whether a use is
nonconformming or for a determination as to whether a usa Is lllegal or should be abated by the
building officlal, the date for the public hearing thereon shall be set. At least one public hearing shall
be held on each such application by the agency designated to recelve it. Notice of the time and
place of each such hearing shall be given pursuant to Section 17.54.830.

{Prior gen, code § 8-101.0)
{Ord. No. 200817, § 8, 4-14-09)

17.54.660 - Hearings—Continuance.

At any public hearing, the presiding officer may order the hearing to be continued by publicly
announcing the tima and place of a continuance and no further notice thereof shall be required.

(Prior gen. code § 8-101.1)

17.54.670 - Appeals. .-
An appeal may be taken to the board of supervisors within ten days after the date of any
order made by the planning commission, the pianning director, or the board of zoning adjustmants
pursuant to Sections_17.18.130, 17.54.030, 17.54.060, 17.54,070, 17.54.100, 17.54,140, or

17.54.400. The appeal may be taken by any property ownar or other person aggrieved or by an
officer, departmant, board, or commission affected by the order within sald ten-day period, by filng

with the clerk of the board of supervisors or.the planning department a notice of appeal specifying

SER_026
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the grounds for such appeal. Filing such notice shall stay all proceedings in furtherance of the order
appealed from. The planning departmant is designated as-an agent of the clerk of the board for
purpcses of recelving a notice of appeal.

{Ord. 2002-80 (part): Prior gen. code § 6-102.0)
(Ord, No. 2009-17, § 10, 4-14-08)

17.54.680 - Appeais-fransm!ﬁ&l of racord.

Upon regelving an appeel the clerk of the board of supervisors or planning deparimant shall
indicate upon every notica of appeal received pursuant to Section 17.54,670 the date upon which it
was flled. If filod with the clerk of the board, the clerk shall transmit a copy thereof to the planning
departmient, if filad with the planning departmant, the planning departmant shall transmit a copy
thereof to the clark of the board. The planning departmant shall Immediately make avaiiable to the
board all of the documants constituting the record upon which the action appealed was taken.

(Prior gen. code § 8-102.1)
(Ord. No. 200817, § 11, 4-14-09)

17.54.6¢0 - Appeals—Repressantation.

The planning departmant shall be represented at the hearing on the appaal, in order to make
known the reasons for the action taken.

{Prior gen. code § 8-102.2)

17.54.700 - Appeals—Notice of hearing.

The board of supervisors shall give written notice of the timas and place for hearing any
appeal filed pursuant to Section_17,54.670. Such notice shall be published and shall be given to the
applicant, to the appafilant, to the agency which made the order appealed, and to any other person
requesting such notice and depositing with the clerk of the board a self-addressed, stamped
envelope to bs used for that purposs. In addition, notice shall be given pursuant to Section

17.54.830.

{Prior gen. code § 8-102,3)
{Ord. No. 200917, § 12, 4-14-08)

17.54.710 - Soard of supervisors—/Action on appaals.

The board of supsrvisors may haar additional evidence and may sustain, modify or overrule
any order brought before it on appeal pursuant to Section_17.54.670, and may maks such findings
and decisions as are not Inconsistent with state law and county ordinances; provided that, if no
motion relative to the order appealed attains a majority vote of the board of supervisors within thirty
(30) days from the date.of the hearing by sald board thereon, said order shall stand sustained and
be final. I in considering an appeal, the board of supervisors detormines that in the time since the
decision being appealed was made, new information has arisen that may have affected the original
declsion maker's evaluation of the "matter before it," the board of supervisors may remand the
appaal to the original decision-maker for an advisory rulng on the new information prior to the board
of supervisors sustaining, modifying, or overruling an order brought before it pursuant to Section

17.54.670.
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{Prior gen, code § 8-162.4)
(Ord. No. 2010-17, § 108, 12-21-10; Ord, No. 2010-22, § 2, 6-29-10)
17.54.720 - Amendmenis. _

When the board of supervisors deems it to be for the, public interest, this title may be

amended by reclasslfying property or by changing any of its provision. The procadure shall ba as
set forth In the following sections.

(Prior gen. code § 8-103.0)

17.54.730 - Amendm=nts—Initiation of.

An amendment may be Initiated by resolution of tha board of supetvisors or of the planning
commisslon. In the case of a proposed reclassification of property, amandment also may be
initiated by a petition. When such amendmant is initlated by patition, the petition shall be signed and
verified by the owner of the property affected by the proposed changs.

(Pricr gen. code § 8-103.1)

17.54,740 - Amendments—Contziit of petition.

Every pelition to reclassify property shall be upon a form prescribed for that purpose by the
planning commission and shall be accompanied by such information, maps and other data as the
commission may by Its rules require.

(Prior gen, code § 8-103.2)

17.54.750 - Amendments—Notica of hearing.

Upon passage of a resolution as specifled in Section_17,54.730 or upon recelpt in proper
form of a petition to reciassify property, the proposal shall be sst for public hearing before the
planning commisslon as required by state law. Notice of the hearing shall be given pursuant to
Section_17.54.83Q.

(Prior gen. code § 8-103.3)
(Ord, No. 2009-17, § 13, 4-14-08)

17.54.780 - Reserved. .
Edifor's note—

Ord. No, 2009-17, § 14, adopted April 14, 2009, repealed § 17.54.760, which pertained to
amendmeants; additional notice and derived from prior gen. code § 8-103.4 and Ord. No.
98-52 § 1, 1998.
17.54.770 - Fallura to post notices.

" Any failure to post public notices shall not invalidate any proceedings for an amendment of
this title.

(Prior gen. code § 8-103.5)
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17.54.780 - Amendments—Planning commission zction.

After the conclusion of hearings on any proposed amendment, the planning commission shall
make a report of its findings and recommandations and reasons with respect tc the samo, and shal!
file with the board of supervisors an attested copy thereof within thirty (30) days after the date of

the conclugion of the hearing.
(Prior gen. code § 8-103.6)

17.54.790 - Amendments—Conssnsual conditions.

The planning commission may recommend, and the board of supervisors may Imposs,
conditions to the zoning reclassification of property where it is deemed propsr to do so, and where
the, applicant for rezoning consents, so as not to create problems inimical to the public health,
"safety and general welfare of the county, Such conditions shall run with the land for however long

the proparty remains in the Zoning district involved.
(Prior gen, code § 8-103.6.9)

17.54.800 - Amendments—Board of supervisors action.

Upon recelpt of a report from the planning comrmrission, or upon the expiration of thirty (30)
days after the conclusion of the hearing by the planning commission on any amsridmant initiated by
petition or by resolution of the board of supervisors, the board of suparvisors shall set the matter
for public hearing, after notice thereof, giveni pirrsuant to Section_17.54.830. After the conclusion of
such hearing, the board of supervisors may adopt the amandmant of any part thereof set forth in the
petition or in the resolution of Intention in such form as the board may deemto be advisable.

(Prior gen. code § §-103.7)
(Ord. No. 2009-17, § 16, 4-14-08)

17.54.810 - Amendments—Board of suparvisors actlon—Fzilure to act.

When the report of the planning commission pursuant to Section_17.54.800 contains-a
recommendation that a proposed amshdmeant be disapproved and no motion relative thereto attains
a majority vote of the board of suparvisors within thirty- (30) days from the date of the hearing
thereon, such fallure to act shall constitute disapproval of the proposed amendment,

(Prior gen. code § 6-103.8)

47.54.520 - Limitations of actions.

' Any court action or proceading to attach, review, set eside, vold or annui any declsion of
matters Bsted’In this title otherwise subject to court review or concerning any of the proceedings,
acts, or determinations, taken, done o made prior to such decislon, or to determine the
reasonablensss, legality or validity of any condition attached thereto, shall not be maintained by
any parson unless such action or proceeding Is commenced within forty-five (45) days after the
gffective date of such decision. Thereafter all persons ars barred from any such action or
proceeding or any defense of Invalidity or unreasonabler:ass of such decislons or of such

proceedings, acts or determinations.

(Prior gan. code § 8-103.9)
SER 029
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