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STATEMENT OF AMICUS CURIAE

The Citizens Committee for the Right to Keep and Bear Arms is a
non-profit corporation dedicated to promoting the benefits of the right
to bear arms. The Court’s interpretation of the Second Amendment
directly impacts the Committee’s organizational interests, as well as
the Commaittee’s members and supporters, who enjoy exercising their
Second Amendment rights. The Committee’s substantial expertise in
the field of Second Amendment rights would aid the Court.

No counsel for a party in this case authored the brief in whole or in
part. No party or counsel for a party contributed money intended to
fund the preparation and submission of this brief. No person, other
than amicus curiae and its members contributed money intended to
fund preparing or submitting this brief.

CONSENT TO FILE

All parties have consented to the filing of this brief.



INTRODUCTION

Suppose the People had ratified constitutional text securing the
fundamental right to make a “decision whether to bear or beget a
child.” Eisenstadt v. Baird, 405 U.S. 438, 453 (1972).

Would this Court seriously consider going en banc to hyper-textually
exclude from the right’s protection all commerce—contraceptive sales,
abortion clinics, etc.—enabling its exercise? After all, family planning
opponents could argue that the amendment’s text would still
generously secure one’s ability to practice the rhythm method,
manufacture contraceptives for personal use, and perform an abortion
on oneself in the home. Yet virtually all of the Supreme Court’s
precedent defining and elucidating family planning rights arose in
commercial contexts, where the Court silently glided over any artificial
distinction between a right to do something, and the unavoidable,
essential predicate right to engage in commerce enabling that right.

Indeed, the notion that individual rights inherently include the
corollary rights to engage in commerce enabling their exercise is so
well-settled—forming a cornerstone of First Amendment, Sixth

Amendment, family planning, educational rights, and even intimate



relations rights law—as to render the petition frivolous. After all, it
would be silly to suggest that the District of Columbia might still
respond to the Supreme Court’s decision striking down that city’s
handgun possession ban, District of Columbia v. Heller, 554 U.S. 570
(2008), by banning “only” the acquisition of handguns. Chicago
attempted that stunt after the Supreme Court rendered that city’s
handgun ban unenforceable in McDonald v. City of Chicago, 561 U.S.
741 (2010), but that city opted not to test the notion on appeal when a
district court struck down the firearm acquisition ban as incompatible
with the right to keep arms, Illinois Ass’n of Firearms Retailers v. City
of Chicago, 961 F. Supp. 2d 928 (N.D. Il1l. 2014).

Unsurprisingly, Appellees’ and their amici’s survey of current law is
glaringly incomplete and otherwise flawed. The panel opinion produced
no circuit split, and did not contravene any Supreme Court or Ninth
Circuit precedent. It also has the advantage of being well-reasoned and

correct. The petition should be denied.



ARGUMENT
I. THE RIGHTS TO SPEECH, COUNSEL, ABORTION, CONTRACEPTION,

EDUCATIONAL DIRECTION, AND CONSENSUAL INTIMATE RELATIONS ALL

INHERENTLY EXTEND TO PREDICATE COMMERCIAL ACTIVITY—JUST

LIKE THE RIGHT TO ARMS.

The panel broke no new ground in observing that “fundamental” and
“Indispensable” rights, though “unarticulated . . . are implicit in
enumerated guarantees.” Slip Op. at 17 (quoting Richmond
Newspapers v. Virginia, 448 U.S. 555, 579—-80 (1980)). Perhaps the
most common feature of this principle in action involves the protection
commercial activity that enables the exercise of fundamental rights.
Indeed, in some instances, commercial activity provides the only
avenue by which individuals could hope to exercise a right.

Like the Second Amendment, the First protects the possession of
things—in that instance, books, newspapers, movies, and other
expressive physical media. Courts have never stumbled upon whether
there is a right to sell such items. Virginia v. American Booksellers

Ass’n, 484 U.S. 383 (1988); Butler v. Michigan, 352 U.S. 380 (1952).

Earlier this year, the Supreme Court confirmed that “the pretrial

restraint of legitimate, untainted assets needed to retain counsel of



choice violates the Sixth Amendment” right to counsel. Luis v. United
States, 136 S. Ct. 1083, 1088 (2016) (plurality). “[T]The Government
would undermine the value of that right by taking from Luis the ability
to use the funds she needs to pay for her chosen attorney.” Id. at 1089.
[Clonstitutional rights necessarily protect the prerequisites for their
exercise. The right “to have the Assistance of Counsel,” U.S. Const.,
Amdt. 6, thus implies the right to use lawfully owned property to pay
for an attorney.
Id. at 1096-97 (Thomas, J., concurring in the judgment).
As the panel noted, “[IJimiting the distribution of nonprescription
contraceptives . . . clearly imposes a significant burden on the right
of the individuals to use contraceptives.” Slip Op. at 16 (quoting Carey
v. Population Servs., Int’l, 431 U.S. 678, 689 (1977)). Indeed, the
foundational contraceptive rights precedent, Griswold v. Connecticut,
381 U.S. 479 (1965), blurred the distinction between contraceptive
sales and use. While the law “forb[ade] the use of contraceptives rather
than regulating their manufacture or sale,” id. at 485, the healthcare
providers whose prosecution the Court reviewed “were found guilty as

accessories” for prescribing contraceptives where “[f]ees were usually

charged, although some couples were serviced free.” Id. at 480.



Research has not revealed any abortion-rights precedent that did not
involve the provision of abortion products or services. Regulating
abortion providers undoubtedly implicates the abortion right. Whole
Woman’s Health v. Hellerstedt, 136 S. Ct. 2292 (2016).

Likewise, the Fourteenth Amendment right to direct the education
of one’s children includes the right to send them to private schools. The
Supreme Court thus struck down Oregon’s effective prohibition of
private school education, invoking “many . . . cases where injunctions
have issued to protect business enterprises against interference with
the freedom of patrons or customers.” Pierce v. Soc’y of Sisters, 268 U.S.
510, 536 (1925) (citations omitted).

And what about the right to engage in consensual intimate
relationships acknowledged by Lawrence v. Texas, 539 U.S. 558 (2003)?
At least one court extended this right not merely to the possession of
sexual devices, but to commerce in sexual devices. Reliable Consultants

v. Earle, 517 F.3d 738 (5th Cir. 2008). Courts might debate whether the

Lawrence right so extends. See, e.g. Williams v. Morgan, 478 F.3d 1316



(11th Cir. 2007)." But were the People to ratify a “right to keep and
bear sexual devices,” would efforts to suppress sexual device sales, by
religiously-scrupulous county officials unreconciled to the right, not
implicate Twenty-Eighth Amendment concerns?

Of course, the Constitution contains no text explicitly protecting
rights to keep books, pills, or sexual devices, or rights to pay attorneys,
abortion clinics, and private schools. It does, however, secure the right
to keep arms. See U.S. Const. amend. II. And yet Appellees and their
amicl would contend that notwithstanding the rights to buy and sell
books, pills, sexual devices, legal services, abortions, and schooling,
there 1s no right to buy or sell arms.

Why not? If there is a consistent, apolitical definition of “rights,”
then what works for rights that Appellees and their amici favor must
also work for the rights they detest. And surely the panel’s historical
survey of the right to buy and sell arms, not seriously questioned by

any pleading, confirms a tradition of buying and selling arms at least

'An Eleventh Circuit panel has “encourage[d]” en banc
reconsideration of that court’s opposition to this application of
Lawrence. See Flanigan’s Enters. v. City of Sandy Springs, No. 14-
15499, 2016 U.S. App. LEXIS 14016, at *12-*13 (11th Cir. Aug. 2,
2016).



as deep as those of buying contraceptives, abortions, and sexual
devices. True, gun sales have long been regulated, but so have abortion
clinics, private schools, lawyers, and even booksellers. That an activity
1s regulated does not disprove its status as a constitutional right. Nor
does the prohibition on the sale of one type of arm suggest that there is
no right to sell (or keep) any arms.

Indeed, when one of the historical regulatory acts Appellees cite was
litigated, it led to the recognition that “[t]he right to keep arms,
necessarily involves the right to purchase them.” Andrews v. State, 50
Tenn. 165, 178 (1871); Slip Op. 16. Considering how constitutional law
usually works in our country, that point hardly merits en banc review.
II. THE PANEL OPINION IS CONSISTENT WITH SUPREME COURT

PRECEDENT, THIS COURT’S PRECEDENT, AND THE PRECEDENT OF
OTHER CIRCUITS.

Though Appellees and most of their amici pretend otherwise, the
panel did not supply the first published federal appellate opinion
confirming the existence of a corollary Second Amendment right to buy
and sell arms. The Third Circuit addressed the point long ago:

In order to uphold the constitutionality of a law imposing a condition

on the commercial sale of firearms, a court necessarily must

examine the nature and extent of the imposed condition. If there
were somehow a categorical exception for these restrictions, it would
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follow that there would be no constitutional defect in prohibiting the
commercial sale of firearms. Such a result would be untenable under
Heller.

United States v. Marzzarella, 614 F.3d 85, 91 n.8 (3d Cir. 2010).

Marzzarella is not some obscure, unpublished opinion. “Nearly every
court of appeals has cited Marzzarella favorably. Indeed, it has escaped
disparagement by any circuit court.” Binderup v. Atty. Gen’l, No. 14-
4549, 2016 U.S. App. LEXIS 16407, at *22 (3d Cir. Sept. 7, 2016) (en
banc) (Ambro, J.) (citations omitted). This Court adopted Marzzarella’s
foundational framework for Second Amendment claims. United States
v. Chovan, 735 F.3d 1127, 1136 (9th Cir. 2013).

Appellees’ failure to cite, let alone discuss, this substantial and
directly adverse circuit authority upon which the panel relied, Slip Op.
at 21, 1s reason enough to deny rehearing.

To his credit, Dean Chemerinsky understands that Marzzarella
warrants discussion, but his arguments are unavailing. Chemerinsky
offers that a distinction exists between mere regulations, and
prohibitions of the type Marzzarella condemned, a point Appellees and
the State echo, Petition at 8-9, State Br. at 6. But who is to say when

the regulation of arms sales amounts to a prohibition, if individuals
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cannot plead that commercial regulations implicate the Second
Amendment? Appellees and Chemerinsky claim that Appellants’
complaint is insufficient, but that much merely argues over the matter
of degree. If commercial regulations can violate the Second
Amendment, the Second Amendment protects commerce.>

Appellees and their amici cannot have i1t both ways, arguing at once
that the Second Amendment forbids commercial restrictions amounting
to a prohibition on gun sales, but that the Second Amendment secures
no right to firearms commerce. Carrying their “no right to commerce”
argument to the limits of its logic inexorably yields the absurdity
decried by the panel here and by the Third Circuit in Marzzarella—and
which another gun-unfriendly jurisdiction has already attempted, only
to be corrected in Illinois Firearms Retailers.

Appellees also miss the fact that the panel opinion, unlike their
argument, 1s consistent with Nat’l Rifle Ass’n of Am., Inc. v. BATFE,

700 F.3d 185 (5th Cir. 2012) (“NRA”). In NRA, the Fifth Circuit

considered the constitutionality of federal laws banning retail handgun

2As for the claim that Marzzarella’s discussion is dicta, it 1s no

more dicta than the Supreme Court’s language that Marzzarella was
elucidating.

10



sales to adults ages 18-20—plainly, in Heller’s phrasing, “laws imposing
conditions and qualifications on the commercial sale of arms.” Heller,
554 U.S. at 626-27. Referencing Heller’s class of “presumptively lawful”
laws, the Fifth Circuit expressed confusion as to whether the Supreme
Court meant that such laws are presumptively lawful because they fall
outside the Second Amendment’s scope, or presumptively lawful
because they satisfy means-ends scrutiny. NRA, 700 F.3d at 196. It
settled on the former explanation, but with two significant
qualifications. “For now, we state that a longstanding, presumptively
lawful regulatory measure . . . would likely fall outside the ambit of the
Second Amendment.” Id. (emphasis added).

The first qualification is the word “longstanding.” Not all commercial
restrictions are presumptively lawful, just those possessing a
meaningful historical pedigree. In reading “longstanding” as an
element of a presumptively lawful regulation, the Fifth Circuit held, in
the Third Circuit’s words, that it “necessarily must examine the nature
and extent of the imposed condition.” Marzzarella, 614 F.3d at 92 n.8.

Accordingly, NRA did not uphold the challenged law merely because

1t regulates gun sales, and there is no Second Amendment right to

11



commercial transactions at step one. Rather, it “summarized
considerable evidence that burdening the conduct at issue—the ability
of 18-t0-20- year-olds to purchase handguns from FFLs—is consistent
with a longstanding, historical tradition . ...” NRA, 700 F.3d at 203.

Having analyzed the regulation’s historical pedigree, the Fifth
Circuit then engaged the second qualification of its approach to
commercial restrictions under Heller’s dicta: presumptively lawful
regulations are only “likely” to pass step-one review. Id. at 196. Thus,
even though the Fifth Circuit suspected that the particular regulation
at 1ssue passed step one, it nonetheless proceeded to step two, and
upheld the regulation after proceeding with an intermediate scrutiny
analysis. Id. at 204.

Against two significant published opinions rejecting the absence of a
right to sell guns, Appellees and their amici offer very little. First
comes their persistent misreading of Heller, to the effect that because
some longstanding commercial regulations are acceptable, all
commercial regulations are acceptable, up to and including the
negation of any right to sell or acquire firearms. As Appellees state

their rule in the zoning context, “[t]here is no Second Amendment right

12



to open a gun store in the location of one’s choice without adherence to
local zoning regulations.” Petition at 10.

What if the zoning regulations forbid gun stores within 500 miles of
another building? For safety, of course. What if such a law became
California’s next state-wide attack on the Second Amendment? Is it
really an answer to hold that all regulations are acceptable because the
concept of regulation is itself longstanding? Or would this Court require
some showing as to that particular regulation? As noted above and
elsewhere, Appellees’ untenable position has been rejected by the Third
and Circuit and is incompatible with Fifth Circuit precedent.

Next comes the argument that the presumptive validity of
longstanding commercial regulations means that laws are subject only
to as-applied challenges, and that the panel thus erred in allowing the
pleading of a facial challenge. Petition at 9-10. Putting aside the fact
that the argument hinges, in the first instance, on whether the
regulation itself is truly “longstanding,” and that Appellants are indeed
asserting as-applied challenges, Slip Op. at 8, 9, 26, 32, 33, Heller itself
was a facial challenge. And if facial challenges cannot be brought

against presumptively lawful laws, what are courts to make of Heller’s

13



assurance that its “list of presumptively lawful regulatory measures . . .
1s not exhaustive?” Heller, 554 U.S. at 627 n.26. Unless “longstanding”-
ness is a requirement for inclusion on this list, then per Appellees,
there exists an unknowable category of laws immune to Second
Amendment challenge. That is not what Heller held.

Ignoring landmark published opinions such as Marzzarella and
NRA, which are incompatible with their reading of Heller, Appellees
and their amici instead seize on the Fourth Circuit’s somewhat skimpy,
unpublished decision in United States v. Chafin, 423 Fed. Appx. 342
(4th Cir. 2011) (per curiam). There, a criminal defendant asserted that
the Second Amendment protects “the sale of a firearm to an unlawful
user of drugs,”—very far from the issues here—and he did “not point|]
this court to any authority” for the proposition that there exists a right
to sell firearms. Id. at 344.

To the extent the Fourth Circuit did not locate such authority itself,
respectfully, that court missed a few sources. It would have plainly
benefitted from the panel opinion here. It would be irrational to vacate
a reasoned, published panel opinion that contains a thorough historical

survey, on grounds that it “conflicts” with an earlier, unpublished per
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curiam opinion in a case where the parties did not submit the relevant
authorities and in which the court, for whatever reason, did not locate
the authorities itself. There is no conflict where the latter opinion does
the homework that the earlier opinion failed to reflect. Certainly
Chafin cannot be said to reject any of the panel’s reasoning here.

As for the only authority that the Fourth Circuit cited for its
proposition rejecting the right to firearms commerce? A case holding
that there is no First Amendment right to distribute obscenity. Chafin,
423 Fed. Appx. at 344 (citing United States v. 12 200-Foot Reels of

Super 8mm. Film, 413 U.S. 213 (1973)). Of course, the First

Amendment secures the right to distribute protected speech—and the
firearms that Appellants would sell are fully protected under the
Second Amendment.

Appellees and their amici then turn to misreading this Court’s
precedent, particularly, Jackson v. City & Cnty. of San Francisco, 746
F.3d 953 (9th Cir. 2014).

To determine whether a challenged law falls outside the historical

scope of the Second Amendment, we ask whether the regulation is

one of the “presumptively lawful regulatory measures” identified in
Heller, or whether the record includes persuasive historical evidence

15



establishing that the regulation at issue imposes prohibitions that
fall outside the historical scope of the Second Amendment.

Id. at 960 (citations omitted) (emphasis added).

Appellees omit from their quotation of Jackson the italicized
language above, for which they substitute, “Jackson identified two
ways a regulation will be deemed ‘presumptively valid,” such that
heightened scrutiny does not apply:” Petition at 12. They then claim
that the first method of determining presumptive validity must be
divorced from historical inquiry.

This selective quotation notwithstanding, the opinion as it appears
in the Federal Reporter provides that the entire inquiry relates to
“historical scope.” Jackson does not hold that the historical pedigree of
the “presumptively lawful regulations” is irrelevant; it does not blind
this Court to the tradition undergirding the presumptive lawfulness of
a given regulation. By misquoting Jackson, Appellees not only misread
that case, but also Chovan, upon which it relied, and in turn, Heller.
This misreading would yield absurd results (of the kind sought here,

allowing for a complete ban of all firearm sales).
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Heller made plain that “[c]onstitutional rights are enshrined with
the scope they were understood to have when the people adopted
them.” Heller, 554 U.S. at 634-35. The “presumptively lawful
regulatory measures” are exemptions from “the full scope of the Second
Amendment.” Id. at 626 & 627 n.26. That is why they must be
“longstanding.” If they are not “longstanding,” then they were not
“understood” by the ratifiers to fall outside the Second Amendment’s
scope. That i1s why the panel, like Marzzarella and NRA before it,
required that particular commercial regulations be longstanding in
order to constitute exemptions from the right’s scope.

Indeed, Jackson explicitly made the same reservation, by holding
that the Second Amendment protects the right to sell ammunition.
Jackson, 746 F.3d at 968; Slip Op. at 17 n.4. If Jackson truly bars all
“longstanding” inquiries where the presumptively lawful category is
concerned, it could not have explicitly held that there is a Second
Amendment right to engage in ammunition commerce. Indeed, the
Second Amendment could provide no protection against any
commercial regulation, no matter how novel—restricting all gun sales
to left-handed people; to the 3 a.m. hour every other Thursday; or to be

17



conducted solely in pennies—all “commercial” restrictions, none with
any historical pedigree.

And again, of course, there exists the critical problem that Heller’s
presumptively lawful list “does not purport to be exhaustive.” Heller,
554 U.S. at 627 n.26. Under Appellees’ reading of Jackson, the

government may assert that any law belongs on that list, and is thus
immune from challenge regardless of its historical pedigree. Again, that
reflects neither this Court’s precedent, nor that of the Supreme Court,
nor of any other federal appellate court.
CONCLUSION

At bottom, the petition seeks not a judicial opinion, but a political
one. This much Appellees and their amici make plain: they are upset
that this Court would impose any limits on their ability to regulate
guns. But the panel has done no such thing—the People have, in
ratifying a constitutional amendment to which Appellees are not
reconciled.

And the panel has not even struck down any laws; it has only offered
the unremarkable proposition that curtailing arms sales implicates the

right to keep and bear arms. There remains much work to be done in
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this case by the parties, and by the district court. That such a bland
decision can ignite so strenuous an effort to overturn it is a dismaying
reminder of the extent to which courts today are viewed as political
actors that should ignore unpopular (in Alameda County) rights.
The panel correctly decided this appeal. Its opinion should stand.
Dated: September 30, 2016  Respectfully submitted,
Alan Gura
Gura PLLC
916 Prince Street, Suite 107
Alexandria, VA 22314
703.835.9085/Fax 703.997.7665

By: /s/ Alan Gura
Alan Gura

Counsel for Amicus Curiae
Citizens Committee for the Right
to Keep and Bear Arms

19



CERTIFICATE OF COMPLIANCE
TYPE-VOLUME LIMITATIONS, TYPEFACE REQUIREMENTS,
AND TYPE STYLE REQUIREMENTS

1. This brief complies with the type-volume limitation of Circuit

Rule 29-2(c)(2) because this brief contains 3,453 words, excluding

the parts of the brief excluded by Fed. R. App. P. 32(a)(7)(B)(111).

2. This brief complies with the typeface requirements of Fed. R. App.
P. 32(a)(5) and the type style requirements of Fed. R. App. P.
32(a)(6) because this brief has been prepared in proportionately
spaced typeface using WordPerfect X4 in 14 point Century
Schoolbook font.

/s/ Alan Gura
Alan Gura

Counsel for Amicus Curiae
Dated: September 30, 2016




CERTIFICATE OF SERVICE

On this, the 30™ day of September, 2016, I served the foregoing
Amicus Curiae Brief by electronically filing it with the Court’s CM/ECF
system, which generated a Notice of Filing and effects service upon
counsel for all parties in the case.

I declare under penalty of perjury that the foregoing is true and
correct.

Executed this the 30™ day of September, 2016.

/s/ Alan Gura
Alan Gura




