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INTRODUCTION
Defendants/Appellees County of Alameda, et al. (“the County”)
hereby move this court to dismiss Plaintiffs/Appellants John Teixeira,
et al.’s (“Teixeira”) Appeal on the grounds that Appellants have

failed to comply with Federal Rule of Appellate Procedure 10(b).

FACTS

Teixeira filed his Notice of Appeal on October 21, 2013.
Teixeira failed to notify the County of which portions of the
transcript, if any, he intended to order from the court reporter.
Teixeira also failed to serve a statement of issues to be presented on
appeal (“Statement of Issues”). Both actions are mandatory pursuant
to Federal Rule of Appellate Procedure 10(b) (“FRAP 10(b)”).

On January 21, 2014, County Counsel contacted Teixeira’s
counsel and asked, “Will you be filing and serving a statement of
1ssues and ordering transcripts? This was due 10 days after your
notice of appeal was filed.” Teixeira’s counsel responded, “Snark
doesn’t work well with me.”

County Counsel responded that no “snark” was intended, and

inquired once again as to the required filings. Teixeira’s counsel
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replied that he initially thought transcripts were unnecessary, but had
reconsidered, and ordered the transcripts that morning. He insisted
that the County could not possibly be prejudiced by his failure to do
so until nearly three months after the deadline. Teixeira’s counsel
failed to address the omitted Statement of Issues. A true and correct
copy of this email exchange between the parties is attached as Exhibit
A to the Declaration of Mary Ellyn Gormley, filed herewith.

On February 20, 2014, Teixeira’s counsel contacted the County,
requesting a second extension of time to file their opening brief. The
County granted the request, and inquired once again as to the status of
the Statement of Issues. Teixeira’s counsel did not respond. A true
and correct copy of this email exchange between the parties is
attached as Exhibit B to the Declaration of Mary Ellyn Gormley, filed
herewith.

As of today, Teixeira has failed to serve or file a Statement of

Issues as required by FRAP 10(b).
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ARGUMENT
FRAP 10(b) sets forth certain mandatory actions for Teixeira

following their filing of a notice of appeal:

(1) Appellant’s Duty to Order. Within 14 days after filing
the notice of appeal or entry of an order disposing of the
last timely remaining motion of a type specified in
Rule 4(a)(4)(A), whichever is later, the appellant must do
either of the following:

(A)Order from the reporter a transcript of such parts of the
proceedings not already on file as the appellant
considered necessary...or

(B) File a certificate stating that no transcript will be ordered.

(2) Unsupported Finding or Conclusion. If the appellant
intends to urge on appeal that a finding or conclusion is
unsupported by the evidence or is contrary to the
evidence, the appellant must include in the record a
transcript of all evidence relevant to that finding or
conclusion

(3) Partial Transcript. Unless the entire transcript is
ordered...the appellant must—within the 14 days
provided in Rule 10(b)(1) — file a statement of the issues
that the appellant intends to present on the appeal and
must serve on the appellee a copy of both the order or
certificate and the statement....

(emphasis added).

Failure to comply with these requirements is grounds for
dismissal of the appeal. FRAP 3(a)(2). The Ninth Circuit has
previously held that failure to comply with this rule “justifies
summary affirmance of the district court’s decision.” Syncom Capital

Corp. v. Wade, 924 F.3d 167, 169 (9th Cir. 1991).

(4 of 21)
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Teixeira’s failure to comply with the requirements of FRAP
10(b) merits dismissal of the appeal. Teixeira failed to timely
designate the transcript or file a certificate stating that no transcript
would be ordered. Such actions are mandatory under FRAP 10(b)(1).
Teixeira also failed to file a Statement of Issues, as required under
FRAP 10(b)(3). When the County notified Teixeira’s counsel of the
omission, his only response was that the County’s complaint
regarding noncompliance was “nonsense.” Not only did Teixeira’s
counsel refuse to comply with the rules, he belittled them.

Teixeira’s failure to comply with FRAP 10(b) has prejudiced
the County, which did not learn of the issues to be presented on appeal
until it received Teixeira’s Opening Brief.

In LaFollette v. Savage, 63 F.3d 540 (7th Cir. 1995), the
Seventh Circuit held that the appellants’ blatant refusal to comply
with FRAP 10(b) warranted dismissal of the appeal. In LaFollette,
the plaintiffs/appellants failed to designate the transcript or file a
Statement of Issues. Id. at 544. The Seventh Circuit noted that
appellants had “ample opportunity to correct the problem, but have
failed to do so. Indeed, despite notice of defendants’ objection to the

incomplete records, plaintiffs made no attempt to either supplement
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the record or to establish in their briefs that all materials relevant to
their appeal had been included.” Id. at 545. The court further noted
that the appellees were prejudiced by the appellants’ failure to comply
with FRAP 10(b) because the appellees “...learned of the limited
record only in the course of preparing their response to plaintiffs’
opening brief in this appeal.” Id. The court summarily dismissed the
appeal, stating :
To promote the administration of justice while avoiding
unnecessary delays, we must take the appellant’s
responsibilities under [FRAP 10] seriously, and as our decision
today demonstrates, we will not hesitate to dismiss an appeal
when the appellant fails to abide by the requirements of that

rule and then compounds its error by failing to offer any
explanations for its actions.

Id. at 546.

Like the appellants in LaFollette, Teixeira failed to comply
with FRAP 10(b), even after notification of the omission. Like the
appellants in LaFollette, Teixeira had ample time to correct the error,
but simply refused to do so. Like the appellees in LaFollette, the
County is prejudiced by Teixeira’s failure to comply with the rules.
The County only learned of the issues presented after receiving
Teixeira’s opening brief. Like the Seventh Circuit in LaFollette, this

Court should dismiss Teixeira’s appeal.
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The County acknowledges that dismissal of an appeal is a harsh
sanction. However, as noted by the LaFollette court, such action is a
necessary response to egregious disregard of the rules and to
“...promote the administration of justice while avoiding unnecessary
delays....” LaFollette, supra, 63 F.3d at 546. Thus, the County
respectfully submits that dismissal of Teixeira’s Appeal is warranted
in the instant action.

CONCLUSION

For the foregoing reasons, the County respectfully requests that

the Court dismiss Teixeira’s Appeal.

Dated: March 31, 2014 Respectfully submitted,

By: /s/ Wary Ellen éom/eq

Mary Ellyn Gormley
Assistant County Counsel
Attorney for
Defendants/Appellees
County of Alameda, et al.
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DECLARATION OF MARY ELLYN GORMLEY IN SUPPORT
OF APPELLANTS’ MOTION FOR EXTENSION OF TIME TO
FILE ANSWERING BRIEF

I, Mary Ellyn Gormley, declare:

1. I am an attorney at law duly licensed to practice before this
Court. I am an Assistant County Counsel with the Office of the
County Counsel for the County of Alameda, attorneys of record for
Defendants/Appellants County of Alameda, et al. (“the County”)

2. This Declaration is submitted in support of the County’s
Motion to Dismiss.

3. Appellants John Teixeira, et al. (“Teixeira”) filed the Notice
of Appeal on October 21, 2013.

4, As ofJanuary 21, 2014, I had not received Teixeira’s
designation of the transcript or statement of issues to be presented on
appeal (“Statement of Issues”) as required by Federal Rule of
Appellate Procedure 10(b)..

5. On January 21, 2014, I contacted Teixeira’s counsel
regarding the designation of the transcript and the Statement of Issues.
I inquired whether counsel would be filing the documents. Teixeira’s
counsel replied, stating: “Snark doesn’t work well with me.” I
responded that no snark was intended; I was merely inquiring about
the documents. Teixeira’s counsel stated that he initially thought
transcripts were unnecessary, but had reconsidered, and ordered the
transcripts that morning. He insisted that the County could not
possibly be prejudiced by his actions. He failed to address my inquiry

regarding the Statement of Issues. I responded, once again inquiring
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as to the Statement of Issues. Teixeira’s counsel failed to respond. A
true and correct copy of this email exchange is attached as Exhibit A.

6. On February 20, 2014, I received an email from Teixeira’s
counsel requesting a second extension of time to file their opening
brief. I consented to the request, and inquired as to the Statement of
Issues. Teixeira’s counsel failed to respond to my inquiry. A true
and correct copy of this email exchange is attached as Exhibit B.

7. As aresult of Teixeira’s failure to timely designate the
transcript or provide any Statement of the Issues, the County was
unaware of what issues would be raised in Teixeira’s Opening Brief.
The County only learned of the issues upon receipt of the Opening
Brief on March 15, 2014. The County was thus deprived of over five
months of time within which to understand, analyze, and formulate its
arguments regarding the issues eventually raised.

8. The County has exercised due diligence and acted in good
faith in litigating this matter. The County is preparing its Answering
Brief to the best of its ability, despite lacking any indication of what
legal issues Teixeira planned to raise until March 15.

I declare under penalty of perjury under the laws of the State of
California that the foregoing is true and correct. Executed on this 31st

day of March, 2014, at Oakland, California.

Warny Ellyn Govnley
MARY ELLYN GORMLEY
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EXHIBIT A
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From: ca9 ecfnoticing@ca9.uscourts.gov [mailto:ca9 ecfnoticing@ca9.uscourts.gov]

Sent: Sunday, January 19, 2014 3:52 PM

To: Gormley, Mary Ellyn, County Counsel

Subject: 13-17132 John Teixeira, et al v. County of Alameda, et al "File a Streamlined Request to Extend
Time to File Brief"

***NOTE TO PUBLIC ACCESS USERS*** Judicial Conference of the United States
policy permits attorneys of record and parties in a case (including pro se litigants) to
receive one free electronic copy of all documents filed electronically, if receipt is required
by law or directed by the filer. PACER access fees apply to all other users. To avoid later
charges, download a copy of each document during this first viewing.

United States Court of Appeals for the Ninth Circuit

Notice of Docket Activity

The following transaction was entered on 01/19/2014 at 3:52:15 PM PST and filed on
01/19/2014

Case Name: John Teixeira, et al v. County of Alameda, et al
Case Number: 13-17132

Docket Text:

Filed (ECF) Streamlined request for extension of time to file Opening Brief by Appellants
Calguns Foundation, Inc., California Association of Federal Firearms Licensees, Gary Gamaza,
Steve Nobriga, Second Amendment Foundation, Inc. and John Teixeira. New requested due date
is 02/28/2014 at 11:59 pm. [8944307] (CWH)

Notice will be electronically mailed to:
Mr. Donald Kilmer, Jr., Attorney

Mary Ellyn Gormley
Charles W. Hokanson, Attorney
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e From:
Sent: Tuesday, January 21, 2014 9:42 AM
To: Don Kilmer (don@dklawoffice.com)
Subject: FW: 13-17132 John Teixeira, et al v. County of Alameda, et al "File a Streamlined

Reguest to Extend Time to File Brief"

Would you be so kind as to send me a copy of this request for extension of time?

Sl MARY ELLYN GORMLEY | Assistant County Counsei
3 S 2 Office of the County Counsel
a 1221 Oak Street, Suite 450 | Oakland, California 94612
b 510-272-6700 Facsimile No. 510-272-5020

g™ Mary.ellyn.gormley@acgov.org | www.acgov.org

NOTICE: If you are not the intended recipient of this e-mail, you are prohibited from sharing, copying, or other otherwise using or disciosing
its contents. This e-mail and any attachments may contain information that is privileged, confidential or exempt from disclosure under
applicable law and only for use by the intended recipient(s). If you received this transmission in error, please notify the sender by reply e-
mail or by telephone at (510) 272-6700, permanently delete this message from your system and destroy all copies.
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From: Charles Hokanson [mailto:cwhokanson@towerlawcenter.com]

Sent: Tuesday, January 21, 2014 11:30 AM

To: Gormley, Mary Ellyn, County Counsel

Cc: 'Don Kilmer'

Subject: RE: 13-17132 John Teixeira, et al v. County of Alameda, et al "File a Streamlined Request to
Extend Time to File Brief"

Mary Ellyn,

There is no decument or copy of a document — only the docket entry. As noted on the docket
entry, this was a “streamlined” request. It was done electronically through ECF.

Charlie.

Charles W, ilokanson
Telephone: (562) 316-1476
Facsimile: (562) 318-3696

CONFIDENTIALITY NOTE: This message, and any attachments to it, is intended only for its intended
recipient and may contain privileged or confidential information. No one else may read, use, disseminate
or publish the message or its attachments. If you received this message in error, please notify the sender
by return e-mail, then permanently delete all copies of the message and attachments from your

system. Thank you.

(13 of 21)
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From: Gormley, Mary Ellyn, County Counsel [mailto:MaryEllyn.Gormley@acgov.org]

Sent: Tuesday, January 21, 2014 11:51 AM

To: 'Charles Hokanson'

Subject: RE: 13-17132 John Teixeira, et al v. County of Alameda, et al "File a Streamlined Request to
Extend Time to File Brief"

| see. And will you be filing and serving a statement of issues and ordering transcripts? This was due 10
days after your notice of appeal was filed.

; . MARY ELLYN GORMLEY | Assistant County Counsel
[ Office of the County Counsel

i 1221 Oak Street, Suite 450 | Oakland, California 94612
510-272-6700 Facsimile No, 510-272-5020

i Mary.ellyn.gormley@acgov.org | www.acgov.org

NOTICE: If you are not the intended recipient of this e-mail, you are prohibited from sharing, copying, or other otherwise using or disclosing
its contents. This e-mail and any attachments may contain information that is privileged, confidential or exempt from disclosure under
applicable law and only for use by the intended recipient(s). If you received this transmission in error, please notify the sender by repiy e-
mail or by telephone at (510) 272-6700, permanently delete this message from your system and destroy all copies.
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From: Charles Hokanson [mailto:cwhokanson@towerlawcenter.com]

Sent: Tuesday, January 21, 2014 11:55 AM

To: Gormley, Mary Ellyn, County Counsel

Cc: 'Don Kilmer'

Subject: RE: 13-17132 John Teixeira, et al v. County of Alameda, et al "File a Streamlined Request to
Extend Time to File Brief"

Mary Ellen,
Snark doesn’t work well with me.
Charlie.

Charles W. Hokanson
Telephone: (562) 316-1476
Facsimile: (562) 318-3696

CONFIDENTIALITY NOTE: This message, and any attachments to it, is intended only for its intended
recipient and may contain privileged or confidential information. No one else may read, use, disseminate
or publish the message or its attachments. If you received this message in error, please notify the sender
by return e-mail, then permanently delete all copies of the message and attachments from your

system. Thank you.
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From: Gormley, Mary Ellyn, County Counsel [mailto:MaryEllyn.Gormley@acgov.org]

Sent: Tuesday, January 21, 2014 11:57 AM

To: 'Charles Hokanson'

Subject: RE: 13-17132 John Teixeira, et al v. County of Alameda, et al "File a Streamlined Request t
Extend Time to File Brief"

No snark intended. But not following the rules seriously disadvantages both me and my client. We
should have known months ago what issues you intended to brief. What are your intentions?

MARY ELLYN GORMLEY | Assistant County Counsel
Office of the County Counse!

1221 Oak Street, Suite 450 | Oakland, California 94612
510-272-6700 Facsimile No. 510-272-5020

Mary.ellyn.gormley@acgov.org | www.acgov.org

NOTICE: If you are not the intended recipient of this e-mail, you are prohibited from sharing, copying, or other otherwise using or disclosing
its contents. This e-mail and any attachments may contain information that is privileged, confidential or exempt from disclosure under
applicable law and only for use by the intended recipient(s). If you received this transmission in errar, please notify the sender by reply e-
mail or by telephone at (510) 272-6700, permanently delete this message from your system and destroy all copies.
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From: Charies Hokanson [maiito:cwhokanson@towerlawcenter.com]

Sent: Tuesday, January 21, 2014 12:39 PM

To: Gormley, Mary Ellyn, County Counsel

Cc: 'Don Kilmer'

Subject: RE: 13-17132 John Teixeira, et al v. County of Alameda, et al "File a Streamlined Request to
Extend Time to File Brief"

Right.

Until this past weekend, the thought had been that no transcript was necessary given the motions
involved and the standards to be applied on appeal. However, I decided over the weekend to go
ahead and order the transcript for the hearing on your motion to dismiss. That was the only
hearing of a contested matter in the District Court and, as such, the only relevant transcript (the
other motions were decided without a hearing, as I recall). I called the court reported earlier this
morning to order the transcript.

Your claim of somehow being disadvantaged is nonsense and you know it. Given the motions
involved, and the standard of review to be applied, a transcript will not likely aid any party on
appeal. And, if you truly felt disadvantaged you could have raised the issue before now. Your
failure to do so obviously speaks louder than your new complaint.

Charles W. Hokanson
Telephone: (562) 316-1476
Facsimile: (562) 318-3696

CONFIDENTIALITY NOTE: This message, and any attachments to it, is intended only for its intended
recipient and may contain privileged or confidential information. No one else may read, use, disseminate
or publish the message or its attachments. If you received this message in error, please notify the sender
by return e-mail, then permanently delete all copies of the message and attachments from your

system. Thank you.
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From: Gormley, Mary Ellyn, County Counsel

Sent: Tuesday, January 21, 2014 2:02 PM

To: 'Charles Hokanson'

Cc: 'Don Kilmer'

Subject: RE: 13-17132 John Teixeira, et al v. County of Alameda, et a! "File a Streamlined Request to

Extend Time to File Brief"
Mr. Hokanson,

Ninth Circuit Rule 10-3.1 provides that the Appellant must serve on the Appellee a notice specifying
which portions of the transcripts s/he intends to order, or a statement that Appellant does not intend to
order transcripts. Appellant must also serve a statement of issues Appellant expects to pursue on
appeal, all within 10 days of filing a notice of appeal. The Court can dismiss an appeal for failure to
provide the required statement. 10-3 Advisory Committee Note. So my objection is hardly nonsense.
Please let me know whether or not you intend to follow the Rule and provide me with the specification
of transcript and statement of issues on appeal.

Sincerely,

MARY ELLYN GORMLEY | Assistant County Counsel
Office of the County Counsel

1221 Oak Street, Suite 450 | Oakland, California 94612
510-272-6700 Facsimile No. 510-272-5020

s
Fodga® Mary.ellyn.gormley@acgov.org | www.acgov.org

£

NOTICE: If you are not the intended recipient of this e-mail, you are prohibited from sharing, copying, or other otherwise using or disclosing
its contents. This e-mail and any attachments may contain information that is privileged, confidential or exempt from disclosure under
applicable law and only for use by the intended recipient(s). If you received this transmission in error, please notify the sender by reply e-
mail or by telephone at (510) 272-6700, permanently delete this message from your system and destroy all copies.
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EXHIBIT B
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From: Charles Hokanson [mailto:cwhokanson@towerlawcenter.com]
Sent: Thursday, February 20, 2014 3:02 PM

Te: Gormley, Mary Ellyn, County Counsel

Cc: 'Don Kilmer'

Subject: RE: 13-17132 John Teixeira, et al v. County of Alameda, et al

Unfortunately, I have caught that flu that has been going around and will be required to request
another extension of time to file the Plaintiffs’ opening brief. I will only be asking for 14 days (I
was out of the office for almost that full two weeks and am still not feeling as well as
previously). As part of the request, I am required to tell the court whether your clients oppose
the extension. If you would please let me know as soon as possible on that, I would appreciate it.

Charlie.

Charles W. Hokanson
Telephone: (562) 316-1476
Facsimile: (562) 318-3696

CONFIDENTIALITY NOTE: This message, and any attachments to it, is intended only for its intended
recipient and may contain privileged or confidential information. No one else may read, use, disseminate
or publish the message or its attachments. If you received this message in error, please notify the sender
by retumn e-mail, then permanently delete all copies of the message and attachments from your

system. Thank you.
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From: Gormley, Mary Ellyn, County Counsel

Sent: Thursday, February 20, 2014 4:14 PM

To: ‘Charles Hokanson’

Cc: 'Don Kilmer'

Subject: RE: 13-17132 John Teixeira, et al v. County of Alameda, et al

I’'m sarry you are unwell. We do not oppose the extension, but we still need the statement of issues.

H1, Meg MARY ELLYN GORMLEY | Assistant County Counsel
S % Office of the County Counsel

‘ i 1221 OQak Street, Suite 450 | Oakland, California 94612
S 510-272-6700 Facsimile No. 510-272-5020

3, Ly,
| Miiagse Mary.ellyn.gormley@acgov.org | www.acgov.orq

NOTICE: If you are not the intended recipient of this e-mail, you are prohibited from sharing, copying, or other otherwise using or disclosing
its contents. This e-mail and any attachments may contain information that is privileged, confidential or exempt from disclosure under
applicable law and orly for use by the intended recipient(s). If you received this transmission in error, please notify the sender by reply e-
mail or by telephone at (510) 272-6700, permanently delete this message from your system and destroy all copies.
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