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1221 Oak Street, Suite 450 
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Attorney for Defendants County of Alameda 
Alameda County Board of Supervisors,   
Wilma Chan, Nate Miley and Keith Carson 

 

UNITED STATES DISTRICT COURT 
 

NORTHERN DISTRICT OF CALIFORNIA 

 
 

JOHN TEIXEIRA, STEVE NOBRIGA, 
GARY GAMAZA, CALGUNS 
FOUNDATION (CGF), INC., SECOND 
AMENDMENT FOUNDATION (SAF), INC., 
and CALIFORNIA ASSOCIATION OF 
FEDERAL FIREARMS LICENSEES (Cal-
FFL), 

   

 Plaintiffs, 

 v. 

COUNTY OF ALAMEDA, ALAMEDA 
BOARD OF SUPERVISORS (as a policy 
making body), WILMA CHAN in her official 
capacity, NATE MILEY in his official 
capacity, and KEITH CARSON in his official 
capacity, 
 

  
 Defendan
ts. 

Case No.: 3:12-CV-03288 SI 
 

DEFENDANT COUNTY OF 

ALAMEDA’S NOTICE RE MOTION 

TO DISMISS PLAINTIFFS’ FIRST 

AMENDED COMPLAINT 

 
Date:  August 8, 2013 
Time:  9:00 a.m. 
Location:  Ctrm 10,19th Floor 
   450 Golden Gate Ave 
  San Francisco, CA   
 
 

 

TO PLAINTIFFS AND TO THEIR ATTORNEYS OF RECORD HEREIN: 

NOTICE IS HEREBY GIVEN that on August 9, 2013 at 9:00 a.m. at the United States 

District Court, Courtroom 10 - 19th Floor, 450 Golden Gate Avenue, San Francisco, 
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California 94102.  Defendants County of Alameda, Alameda Board of Supervisors, 

Wilma Chan, Nate Miley and Keith Carson will and hereby do move this Court for an 

Order dismissing Plaintiff’s Amended Complaint for Damages, Injunctive Relief and/or 

Declaratory Judgment.  The motion is based on this Notice Of Motion and Motion To 

Dismiss, the concurrently filed Memorandum Of Points And Authorities and Request For 

Judicial Notice, the documents on file herein, and on such other matters as the court 

may consider. 
 

Dated:  May 28, 2013   DONNA R. ZIEGLER  
      County Counsel, in and for the  
      County of Alameda, State of California 

      BáBBáBBáBBáB    `tÜç XÄÄçÇ ZÉÜÅÄxç`tÜç XÄÄçÇ ZÉÜÅÄxç`tÜç XÄÄçÇ ZÉÜÅÄxç`tÜç XÄÄçÇ ZÉÜÅÄxç    
      By:_____________________________ 
  MARY ELLYN GORMLEY 
  Assistant County Counsel 

Attorneys for Defendants 
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 Defendants County of Alameda, Alameda Board of Supervisors, Wilma Chan, Nate 

Miley and Keith Carson (“Defendants” or “County”) respectfully submit their motion to dismiss 

Plaintiffs’ amended Complaint for Damages, Injunctive Relief and/or Declaratory Judgment 

(“FAC”). 

INTRODUCTION 

In granting Defendants’ motion to dismiss with leave to amend, this Court expressed 

doubt that Plaintiffs could amend their complaint to allege that the challenged zoning ordinance 

is invalid, either facially or as applied, in light of the U.S. Supreme Court’s ruling in Distr. of 

Columbia v. Heller, 554 U.S. 570 (2008).  The Court’s skepticism has proven well-founded.  

Plaintiffs’ First Amended Complaint repeats the same conclusory allegations, unwarranted 

deductions of fact and formulaic recitations that doomed their original Complaint.  Those few 

new allegations in the First Amended Complaint serve only to strengthen Defendants’ arguments 

that Plaintiffs’ class-of-one equal protection and Second Amendment claims cannot be sustained. 

I. FACTUAL AND PROCEDURAL BACKGROUND 

A. Allegations In The Amended Complaint 

The Amended Complaint (“FAC”) alleges that in the fall of 2010, plaintiffs John 

Teixiera, Steve Nobriga, and Gary Gamaza (“Individual Plaintiffs”) formed a business 

partnership ( Valley Guns and Ammo or “VGA”) for the purpose of opening a gun store in 

Alameda County.  (FAC ¶ 26.)  Individual Plaintiffs contacted the Alameda County Planning 

Department for advice on obtaining the appropriate permits.  (FAC at ¶ 31.)  In November 2010, 

Individual Plaintiffs were informed that they would have to comply with Alameda County Land 

Use Ordinance 17.54.131 (the “Ordinance”), which requires that gun stores not be located within 

500 feet of any school, liquor store or residentially-zoned district, and that applicants obtain a 

Conditional Use Permit (“CUP”).  (FAC ¶32, 33). Plaintiffs allege that The Planning Department 
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informed them that the 500-foot measurement should be taken from the closest door in the 

subject property to the front door of any disqualifying property.
1
 (FAC ¶38). 

Plaintiffs allege that the Ordinance was only recently-enacted, and is not a long-standing 

rule or regulation with respect to retail firearm sales.  (FAC ¶34). Plaintiffs further allege that the 

County requires CUPs only for firearm sales and “Superstores.”  (FAC ¶35).  Plaintiffs allege, on 

information and belief, that as of February 2013 there were 29 Federal Firearm Licensees (FFLs) 

in Alameda County, many of which are not located in commercial buildings open for retail 

firearm sales.  (FAC ¶36).  Plaintiffs allege, again on information and belief, that not all FFLs 

has been required to comply with the provisions of the Ordinance.  (FAC ¶37). 

In April 2011, plaintiffs Texiera, Nobriga, and Gamaza believed they had located a 

suitable property at 488 Lewelling Boulevard, San Leandro, California and applied for a 

conditional use permit and variance.  (FAC ¶ 39). Individual plaintiffs obtained a survey 

measuring the distance between the front door of their proposed gun shop site and the front door 

of the nearest residential properties, and found the distances to be 534, 532 and 560 feet, 

respectively. (FAC ¶41).  The West County Board of Zoning Adjustment (“WBZA”) held a 

hearing on December 14, 2011 to consider a Conditional Use Permit and a Variance on the 

subject property.  Plaintiffs allege that a Variance was unnecessary because their proposed site 

was more than 500 feet from any residentially-zoned district.   

WBZA staff recommended that the variance be denied, claiming that the distance was 

actually 446 feet. (FAC ¶¶44, 46.b.).  Plaintiffs allege that Defendants and other unnamed 

persons conspired to defeat the variance by causing this measurement to be taken erroneously, 

with the goal of defeating Plaintiffs’ gun shop project and burdening their and their customers’ 

Second Amendment rights. (FAC ¶45). On November 16, 2011 the Alameda County Planning 

Department issued a Staff Report finding that the distance between the proposed gun shop 

                                                           
1
 This Court has already ruled that Plaintiffs are precluded from arguing that their proposed 

location complies with the distance requirements of the Ordinance.  (Doc. 37 at 4:12-16.)   
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location and the nearest residential district was 446 feet, and recommending a denial of the 

variance. (FAC ¶ 46)  Despite the Planning Department negative recommendation, the WBZA 

granted both the CUP and the variance at its December 14, 2012 meeting. (FAC ¶ 48).  The San 

Leandro Village Homes Association (“SLVHA”) appealed the WBZA’s decision.  (FAC ¶ 51).  

Individual plaintiffs allege that this appeal was untimely (FAC ¶ 52, 53).
2
  On February 28, 

2012, the Alameda County Board of Supervisors sustained the SLVHA appeal, overturning the 

WBZA’s grant of a conditional use permit and variance. (FAC ¶ 54). 

Plaintiffs allege the Ordinance’s requirement that a gun shop be located at least 500 feet 

away from a sensitive area is wholly arbitrary, and amounts to redlining of retail firearms 

dealers. (FAC ¶ 55-59, 64).  Plaintiffs researched three additional potential gunshop sites in 

Alameda County and found that each one of them ran afoul of the Ordinance.  (FAC ¶ 60).  

Plaintiffs allege that there is only one site in the unincorporated area of Alameda County that 

currently complies with the requirements of the Ordinance. (FAC ¶ 61). 

Plaintiffs allege that the Ordinance’s 500-foot rule is not reasonably related to any public 

safety concerns, and it is not narrowly tailored to achieve any legitimate government interest. 

(FAC ¶ 63).     

B. Procedural Background 

On June 25, 2012, John Teixeira, Steve Nobriga and Gary Gamaza (the “Individual 

Plaintiffs”) along with Calguns Foundation, Inc. (CGF), Second Amendment Foundation, Inc. 

(SAF), and California Association of Federal Firearms Licensees (Cal-FFL) (the “Organizational 

Plaintiffs”) filed their Complaint for Damages, Injunctive Relief, and/or Declaratory Judgment 

(the “Complaint”).  The Complaint challenged Alameda County Land Use Ordinance §17.54.131 

(the “Ordinance”) which, among other things, restricts the location of gun stores within 500 feet 

of a residentially zoned district in the unincorporated area of the County.  (Complaint ¶21).  

                                                           
2
 This Court has already ruled that Plaintiffs are precluded from asserting that the appeal was 

untimely. 
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The Complaint alleged four Claims for Relief: (1) denial of due process based on an 

enforceable right to a conditional use permit and variance, and the Alameda County Board of 

Supervisors’ consideration of an allegedly untimely appeal (Complaint at ¶ 48);  (2) denial of 

equal protection based on Defendants’ allegedly having applied different measurement criteria 

for similarly-situated businesses and/or having granted conditional use permits and variances to 

similarly-situated businesses (Complaint at ¶ 50); (3) violation of Plaintiffs’ Second Amendment 

rights (facial challenge) (Complaint at ¶ 52); and (4) violation of Plaintiffs’ Second Amendment 

rights (as applied).  (Complaint at ¶ 54.)   

On September 27, 2012, Defendants brought a Motion to Dismiss. (Doc. #13.) On 

November 5, 2012, Plaintiffs filed a Motion for Preliminary Injunction. (Doc. #21.) On 

December 18, 2012, the Court ordered supplemental briefing on the preclusive effect, if any, of 

Plaintiffs’ failure to seek review of the zoning board’s and Board of Supervisors’ decisions.  

(Doc. #30.)   

On February 26, 2013, the Court dismissed Plaintiffs’ due process claim pursuant to 

Plaintiffs’ stipulation and granted Defendants’ motion to dismiss Plaintiffs’ equal protection and 

Second Amendment claims with leave to amend.  (Doc. #37.). Specifically, the Court held:  

• Plaintiffs were precluded from arguing that their proposed gun shop was more 

than 500 feet from the nearest residentially zoned district; 

• Plaintiffs were not collaterally estopped to bring their 14
th

 Amendment due 

process claim; 

• Plaintiffs had not alleged sufficient facts indicating that Defendants intentionally 

treated them differently from other similarly-situated businesses without a rational 

basis; and 

• Plaintiffs’ facial and as-applied challenges failed because there were no factual 

allegations in the complaint that the presumptively lawful Ordinance burdens, 

even slightly, Plaintiffs’ Second Amendment rights. 
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II. MOTION TO DISMISS LEGAL STANDARD 

Under Federal Rule of Civil Procedure 12(b)(6), a district court must dismiss a complaint 

if it fails to state a claim upon which relief can be granted.  To survive a Rule 12(b)(6) motion to 

dismiss, the plaintiff must allege “enough facts to state a claim to relief that is plausible on its 

face.”  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007).  This “facial plausibility” standard 

requires the plaintiff to allege facts that add up to “more than a sheer possibility that a defendant 

has acted unlawfully.”  Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009).  Although courts do not 

require “heightened fact pleading of specifics,” Twombly, 550 U.S. at 544, a plaintiff must 

provide “more than labels and conclusions, and a formulaic recitation of the elements of a cause 

of action will not do.”  Id. At 555.  The plaintiff must allege facts sufficient to “raise a right to 

relief above the speculative level.”  Id. 

In deciding whether the plaintiff has stated a claim, the Court must assume that the 

plaintiff’s allegations are true and must draw all reasonable inferences in his or her favor.  Usher 

v. City of Los Angeles, 828 F.2d 556, 561 (9
th

 Cir. 1987).  However, the court is not required to 

accept as true “allegations that are merely conclusory, unwarranted deductions of fact, or 

unreasonable inferences.”  St. Clare v. Gilead Scis., Inc. 536 F.3d 1049, 1055 (9
th

 Cir. 2008).  

Moreover, “the tenet that a district court must accept as true all of the allegations contained in a 

complaint is inapplicable to legal conclusions.”  Iqbal, 556 U.S. at 678. 

If the Court dismisses a complaint, it must decide whether to grant leave to amend.  A 

Court may deny leave to amend if it determines that the pleading could not possibly be cured by 

the allegation of other facts.  Lopez v. Smith, 203 F.3d 1122, 1130 (9
th

 Cir. 2000). 

III. PLAINTIFFS FAIL TO ALLEGE FACTS SUFFICIENT TO STATE A “CLASS 

OF ONE”EQUAL PROTECTION CLAIM 

To adequately plead a “class of one” equal protection claim, Individual Plaintiffs must 

state facts sufficient to establish that the County: “(1) intentionally (2) treated them differently 

than other similarly situated property owners, (3) without a rational basis.”  Gerhart v. Lake 

County, Mont., 637 F.3d 1013, 1022 (9th Cir. 2011) (citing Village of Willowbrook v. Olech, 528 

U.S. 562, 564 (2000)); North Pacifica LLC v. City of Pacifica, 526 F.3d 478, 486 (9th Cir. 2008).  
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Plaintiffs must show an extremely high level of similarity between themselves and persons to 

whom they compare themselves.  “Accordingly, to succeed on a class-of-one claim, a plaintiff 

must establish that (i) no rational person could regard the circumstances of the plaintiff to differ 

from those of a comparator to a degree that would justify the differential treatment on the basis 

of a legitimate government policy; and (ii) the similarity in circumstances and difference in 

treatment are sufficient to exclude the possibility that the defendants acted on the basis of a 

mistake.”  Ruston v. Town Bd. For Town of Skaneateles, 610 F.3d. 55, 59-60 (2d Cir. 2010). 

A. Plaintiffs Fail To Identify Any Similarly-Situated Business 

 “Class-of-one plaintiffs must show an extremely high degree of similarity between 

themselves and the persons to whom they compare themselves.”  Ruston v. Town Bd. for the 

Town of Skaneateles, 610 F.3d 55, 59 (2d Cir. 2010).  Showing someone to be “similarly 

situated” is no easy task: the Second Circuit has held that “the standard for determining whether 

another person's circumstances are similar to the plaintiff's must be ... whether they are ‘prima 

facie identical.’”  Neilson v. D'Angelis, 409 F.3d 100, 105 (2d Cir.2005). The Supreme Court has 

explained that “’Equal Protection’ . . .emphasizes disparity in treatment by a State between 

classes of individuals whose situations are arguably indistinguishable.”  Engquist v. Oregon 

Dept. of Agr., 553 U.S. 591, 601 (2008) , quoting San Antonio Independent School Dist. v. 

Rodriguez, 411 U.S. 1, 60 (1973) [ellipsis in original; emphasis added].  Plaintiffs have not met 

this weighty burden. 

The Ninth Circuit has found a sufficient degree of similarity where a homeowner challenging 

the denial of his application to construct an access road along his lakeside property identified at 

least ten other specific property owners on his block who built similar access roads and were not 

required to obtain a permit.  Gerhart v. Lake County, Mont., 637 F.3d 1013, 1022 (9
th

 Cir. 2011).  

By contrast, in Ruston, supra, the Second Circuit held that a house, a country club, a luxury spa 

and a large commercial building, all connected to a municipal sewer system, were not similarly 

situated to a proposed 14-home development seeking to connect to that same system.  610 F.3d 

at 60.  The Tenth Circuit has held that  an unlicensed solo contractor is not similarly situated to 
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unlicensed individual employees of large contractors, and that unidentified parcels of land 

alleged to be in violation of unspecified environmental laws and regulations were not similarly 

situated to plaintiff’s parcel containing six structures in various stages of deterioration, the 

remains of a concrete house foundation, solid debris and waste, including tires, barrels, 

appliances, concrete and other items.  Felts v. City of Dodge City, Kan 499 Fed. Appx. 750, 752-

53 (10th Cir. 2012); Kansas Penn Gaming, LLC v. Collins, 656 F.3d 1210, 1213, 1220 (10
th

 Cir. 

2011). 

 Here, Individual Plaintiffs seek to compare themselves to both (1) retail stores not selling 

firearms; and (2) federal firearm licensees not located in a commercial building open for retail 

firearm sales.  (FAC ¶¶35-37).  These comparators are so patently dissimilar to Plaintiffs, who 

seek to open a retail gun store offering training, gunsmithing, sales of new and used firearms and 

ammunition (FAC ¶26), that Plaintiffs do not come close to meeting their burden of showing that 

they are “prima facie identical” or “arguably indistinguishable” from Plaintiffs.  Indeed, 

Plaintiffs themselves allege that they are different from all other retail establishments, as 

evidenced by the many state and federal laws that regulate retail firearm sales.  (FAC ¶¶17, 19-

25).  No rational person could regard Plaintiffs’ circumstances to be similar to those of their 

alleged comparator.  As such, they fail the first prong of the Ruston test. 

The only appropriate comparator for these Plaintiffs would be another retail gun shop 

permitted to operate less than 500 feet from a residentially-zoned district after the passage of the 

Ordinance in 1998.  This is precisely the degree of similarity recognized by the Ninth Circuit in 

Gerhart. Since Plaintiffs have not identified such a business, their class of one equal protection 

claim must fail. 

B. Even If Other Retail Stores Or Federal Firearm Licensees Were Similarly 

Situated, Plaintiffs Have Not Shown That Defendants Intentionally Treated 

Them Differently 

Even if the Court were to consider Plaintiffs to be similarly situated to retail stores not selling 

firearms or FFLs not located in a commercial building and offering firearms for sale, Plaintiffs 

still have not alleged facts sufficient to establish that the County intentionally treated them 
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differently without a rational basis.  Plaintiffs base their equal protection claim on the County’s 

purported “singling out the plaintiffs [sic] business as one that is subject to requirements, 

including the necessity of a Conditional Use Permit and the particulars of obtaining such a 

permit, but not requiring the same of similar [sic] situated parties”. (FAC ¶69).  Plaintiffs further 

allege that the County “only requires Conditional Use Permits (CUP) for Firearm Sales and 

‘Superstores.’” (FAC ¶35).  Public records of which the Court may take judicial notice, however, 

demonstrate these allegations to be demonstrably false.  The County requires conditional use 

permits for a wide variety of businesses and ventures, including but not limited to: 

• Sanitary landfills 

• Flight strips 

• Cemeteries 

• Composting facilities 

• Farm laborer housing 

• Outdoor recreation facilities 

• Animal hospitals or kennels 

• Public or private hunting clubs 

• Packing houses 

• Hog ranches 

• Radio and television transmission facilities 

• Public utility buildings 

• Administrative offices 

• Privately owned wind-electric generators 

• Remote testing facilities 

• Wineries and olive oil mills 

• Community facilities 

• Community clubhouses 

• Parking lots 

• Plant nurseries or greenhouses 
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• Medical or residential care facilities 

• Hospitals 

• Mobile home parks 

• Boarding houses 

• Fraternity or sorority houses 

• Alcohol outlets 

• Bank or lending institutions 

• Barber shops and beauty parlors 

• Bed and breakfast facilities 

• Blue print/copying facilities 

• Churches 

• Dental laboratories 

• Events centers 

• Hotels and  motels 

• Indoor recreation facilities 

• Libraries 

• Medical clinics 

• Pharmacies 

• Repair shops 

• Restaurants 

• Retail stores 

• Service stations 

• Tailors 

• Taverns 

• Theaters 

• Boarding stables and riding academies 

• Adult entertainment activities 

• Drive-in theaters and drive-in businesses 
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• Boat and recreational vehicle storage yards 

• Automotive parts and supplies 

• Massage parlors 

• Recycling centers 

• Tattoo studios 

• Beauty schools and business school 

• LPG storage facilities 

• Concrete or asphalt batching plants 

• Salvage yards 

• Abattoirs or stockyards 

• Housemovers storage yards 

• Airports 

• Crematories 

Request for Judicial Notice (RJN) Exhibit E. 

 To the extent Plaintiffs claim that other businesses are not subject to distance restrictions 

such as the 500-foot restriction in the Ordinance, Plaintiffs are similarly wrong.  RJN, Exhibit F.  

And should Plaintiffs again seek to base their equal protection claim on the manner in which the 

County measured the relevant distances,
3
 Alameda County Ordinances establish the very 

measurement methodology utilized by the County in other zoning situations.  RJN, Exhibit G. 

 Because Plaintiffs cannot establish that the County intentionally treated them differently 

than other similarly situated property owners without a rational basis, their equal protection 

claim should be dismissed. 

IV. SECOND AMENDMENT CLAIMS (FACIAL AND AS-APPLIED 

CHALLENGES) 

In ruling on Defendants’ motion to dismiss Plaintiff’s original complaint, this Court 

analyzed whether the Ordinance placed a substantial burden on the core protection of the Second 

                                                           
3
 This Court has already ruled that Plaintiffs are precluded from making this argument.  February 

26, 2013 Order (Doc. # 37) at 4:12-16. 
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Amendment -- the ability to defend “hearth and home” -- sufficient to overcome the Heller 

presumption of validity. The Court specifically found: 

The Ordinance is precisely the kind of presumptively valid restriction 

envisioned by Heller – it is a restriction on gun sales and purchases in or near 

sensitive places.  The Ordinance is not a total ban on gun sales or purchases in 

Alameda County and therefore does not implicate the core right to possess a gun 

in the home for self-defense articulated in Heller.  Moreover, there are no factual 

allegations in the complaint that this presumptively lawful Ordinance burdens, 

even slightly, plaintiffs’ right to sell or purchase guns in Alameda County – a 

right which the U.S. Supreme Court has yet to recognize.  At most, there are mere 

conclusory allegations that this particular gun store is “essential to defendants’ 

ability to exercise their Second Amendment rights and that it is “essential to 

[defendants] assisting their patrons and customers in exercising their Second 

Amendment rights.” 

(Doc. #37 at 6:26-9:13). 

 This Court’s ruling is now the law of the case, and the Court need not and should not 

revisit it.  Thomas v. Bible, 983 F.2d 152, 154 (9
th

 Cir. 1993).  The Ordinance is presumptively 

lawful, and Plaintiff’s conclusory allegations regarding the essential role of their proposed gun 

shop in assisting their patrons in exercising their Second Amendment rights are insufficient to 

overcome that presumption. 

 The only new allegations in the FAC are also merely conclusory, and in some cases 

completely implausible, and do not establish that the Ordinance places any burden at all on core 

Second Amendment rights.  In an apparent attempt to distinguish Heller, Plaintiffs allege, 

without supporting facts, that the “500 foot zoning rule is a recent land use regulation.” (FAC 

¶34).  Plaintiffs do not allege when the Ordinance was enacted, but the Court can take judicial 

notice of the fact that it was enacted in 1998.  RJN, Exhibit H.  Thus, under Heller, the 

Ordinance is presumptively valid, and Plaintiffs must rebut that presumption by alleging facts 

sufficient to demonstrate that their core Second Amendment rights are substantially burdened by 

the 500-foot limitation. 

Plaintiffs attempt to meet their burden by alleging that their and their customers’ Second 

Amendment rights are burdened by a “restriction on convenient access to a neighborhood gun 

store and the corollary burden of having to travel to other, more remote locations to exercise 
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their rights to acquire firearms and ammunition . . .” (FAC ¶45).  Yet as the Court observed in its 

Order, evidence placed in the record by Plaintiffs themselves establish that there are ten other 

gun stores in Alameda County, including one only 607 feet from Plaintiffs’ proposed site.  (Doc. 

#37 at 9:18-22).   

In fact, there are twenty gun stores in Alameda County, including four in the 

unincorporated area governed by the Ordinance.  RJN, Exhibit I.  Six gun shops are located 

between 5 and 8 miles from Plaintiffs’ proposed site, and entail between a 9- and 13-minute 

drive: Big 5 Sporting Goods is located only 607 feet from Plaintiffs’ proposed site.  Nobriga 

Decl., Ex. O, Docket No. 20-15 at 5, 6. Best Net Sales DBA Elite Armory is a 5.0-mile, 9-minute 

drive distant; Bullseye Castro Valley Gun Shop is a 5.1-mile, 10-minute drive from the proposed 

site; Security Six is located 5.8 miles and an 11-minute drive away; Jim Martin Sales is 6.8 miles 

and 12 minutes distant; Professional Policy Supply is 7.9 miles and a 13-minute drive distant; 

and Chabot Gun Club is located 10.6 miles and a 20-minute drive from the proposed site.  RJN, 

Exhibit J.  These distances cannot be said to impose a substantial burden on the purchase of 

firearms. 

Moreover, data maintained by the California Department of Justice establish that the 

Ordinance has had no negative impact on the sale of firearms in Alameda County.  For example, 

from 2007 to 2012, sales of handguns and long guns increased statewide from just under 400,000 

a year to just over 800,000 a year, roughly doubling in number.  RJN, Exhibit K.  During that 

same period of time, sales of handguns and long guns in Alameda County increased from 7,473 

in 2007 to 14,422 in 2012, mirroring almost precisely the statewide trend. RJN, Exhibit L   

At best, the Ordinance may have a de minimus effect on the core Second Amendment 

right to possess a gun in the home for self-defense.  As such, it passes Constitutional muster. 

Plaintiffs’ as-applied and facial challenges should therefore be dismissed. 

V. DEFENDANTS CHAN, MILEY AND CARSON SHOULD BE DISMISSED 

In their motion to dismiss Plaintiffs’ complaint, Defendants argued that individual 

defendants Supervisors Chan, Miley and Carson should be dismissed.  See, Doc. #13 at 19:5-18.  
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In granting the motion to dismiss, the Court did not specifically rule on dismissal of the 

individual defendants.  Defendants therefore raise again the argument that dismissal is 

appropriate as to these individuals, and incorporate herein their argument on this point. 

VI. LEAVE TO AMEND MUST BE DENIED 

Courts may grant leave to amend whenever “justice so requires,” (Fed.R.Civ.P. 15(a)(2)) 

and requests for leave should be liberally granted. Moss v. U.S. Secret Serv., 572 F.3d 962, 972 

(9th Cir. 2009).  However, it is within the Court’s discretion to deny leave to amend when an 

amendment would be futile. In re Dynamic Random Access Memory (DRAM) Antitrust Litig., 

546 F.3d 981, 990 (9th Cir. 2008).  The Court’s discretion is “particularly broad where plaintiff 

has previously amended the complaint.”  Allen v. City of Beverly Hills, 911 F.2d 367, 373 (9th 

Cir. 1990).  Plaintiffs have failed, yet again, to sufficiently state an equal protection or second 

amendment claim.  It is clear from Plaintiffs’ second attempt at pleading these claims that any 

further amendment would be futile.   

A. Amendment Would Be Futile For The Equal Protection Claim 

Plaintiffs cannot allege that defendants intentionally granted CUPs or variances to other 

similarly situated businesses or that Defendants intentionally measured the distance to buildings 

of similarly situated businesses differently, because those facts simply to do not exist.  Facts of 

which the Court may take judicial notice conclusively establish the opposite.  Accordingly, leave 

to amend the equal protection claim should be denied. 

B. Amendment Would Be Futile For Second Amendment Claims 

Because Plaintiffs have alleged no facts in their FAC to overcome the presumptive 

validity of the Ordinance, and facts of which the Court may take judicial notice conclusively 

establish that there has been no restriction on core Second Amendment rights in Alameda County 

as a result of the Ordinance, leave to amend the Second Amendment claims should be denied. 

/// 

/// 
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CONCLUSION 

For all the foregoing reasons, Defendants respectfully request that the Court dismiss 

Plaintiffs’ First Amended Complaint without leave to amend. 

Dated:  May 28, 2013    DONNA R. ZIEGLER  

      County Counsel, in and for the  

      County of Alameda, State of California 

      BáB `tÜç XÄÄçÇ ZÉÜÅÄxçBáB `tÜç XÄÄçÇ ZÉÜÅÄxçBáB `tÜç XÄÄçÇ ZÉÜÅÄxçBáB `tÜç XÄÄçÇ ZÉÜÅÄxç    
      By:_____________________________ 

  MARY ELLYN GORMLEY 

  Assistant County Counsel 

Attorneys for Defendants 
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DONNA R. ZIEGLER [142415] 
County Counsel 
By: MARY ELLYN GORMLEY [154327] 
Assistant County Counsel 
Office of the County Counsel 
COUNTY OF ALAMEDA 
1221 Oak Street, Suite 450 
Oakland, California 94612 
Telephone: (510) 272-6700 

 
Attorney for Defendants County of Alameda 
Alameda County Board of Supervisors,   
Wilma Chan, Nate Miley and Keith Carson 

 

UNITED STATES DISTRICT COURT 
 

NORTHERN DISTRICT OF CALIFORNIA 

 
 

JOHN TEIXEIRA, STEVE NOBRIGA, 
GARY GAMAZA, CALGUNS 
FOUNDATION (CGF), INC., SECOND 
AMENDMENT FOUNDATION (SAF), INC., 
and CALIFORNIA ASSOCIATION OF 
FEDERAL FIREARMS LICENSEES (Cal-
FFL), 

Plaintiffs, 

 v. 

COUNTY OF ALAMEDA, ALAMEDA 
BOARD OF SUPERVISORS (as a policy 
making body), WILMA CHAN in her official 
capacity, NATE MILEY in his official 
capacity, and KEITH CARSON in his official 
capacity, 
 
  Defendants. 
 

Case No.: 3:12-CV-03288 SI 
 

DEFENDANT COUNTY OF 

ALAMEDA’S REQUEST FOR 

JUDICIAL NOTICE IN SUPPORT 

OF DEFENDANTS’ MOTION TO 

DISMISS PLAINTIFFS’ FIRST 

AMENDED COMPLAINT 

 
Date:   August 8, 2013 
Time:   9:00 a.m. 
Location:  Ctrm 10,19th Floor 
   450 Golden Gate Ave 
  San Francisco, CA   
 
 

 Defendants County of Alameda, Alameda County Board of Supervisors, and 

Wilma Chan, Nate Miley and Keith Carson in their official capacities (“Defendants”), 

hereby request that the Court take judicial notice of the following documents attached 

as Exhibits E through L.  This request is made pursuant to Rule 201 of the Federal 

Rules of Evidence and the authorities cited below.  This request is made in connection 
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with Defendants’ motion to dismiss Plaintiff’s Amended Complaint for Damages, 

Injunctive Relief and/or Declaratory Relief (Doc. #40.) 

Exhibit  Description 

 

E Alameda County Ordinances, Sections 17.06.040, 17.08.040, 
17.10.030, 17.12.035, 17.12.040, 17.14.025, 17.14.030, 17.16.025, 
17.16.030, 17.17.040, 17.26.040, 17.32.030, 17.34.025, 17.34.030, 
17.36.030, 17.38.025, 17.38.030, 17.42.040, 17.44.040, 17.46.030, 
17.46.035, 17.52.580, 17.54.130, 17.54.131, 17.54.132 

 

F Alameda County Ordinances, Sections 17.32.025.A, 17.40.035.A, 
17.52.035.B 

 

G Alameda County Ordinances, Sections 17.52.565.E, 17.52.566.E 

 

H Alameda County Ordinance No. 0-98-53, adopted January 8, 1998. 

 

I California Department of Justice, Alameda County Firearms Dealers 

 

J Google Maps showing distances between 488 Lewelling Boulevard, 
San Leandro, CA, and various gun shops. 

 

K California Department of Justice, graph showing Dealers Record of 
Sales Transactions for handguns and long guns in California between 
1972 and 2012. 

 

L. California Department of Justice, statistics regarding gun sales in 
Alameda County between 2007 and 2012. 

 

MEMORANDUM OF POINTS AND AUTHORITIES 

On a motion to dismiss, a court may take judicial notice of matters of public 

record in accordance with Federal Rule of Evidence 201 without converting the motion 

to dismiss to a motion for summary judgment.  Lee v. City of Los Angeles, 250 F.3d 

688, 688-89 (9th Cir. 2001) (citing Mack v. South Bay Beer Distributors, Inc., 798 F.2d 

1279, 1282 (9th Cir. 1986).   

Exhibits E through H:  Exhibits E through H consist of several sections of 

Alameda County ordinances.  Municipal ordinances are proper subjects for judicial 

notice.  Santa Monica Food Not Bombs v. City of Santa Monica, 450 F.3d 1022, 1025 n. 
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2 (9th Cir. 2006); see also Newcomb v. Brennan, 558 F.2d 825, 829 (7th Cir. 1977) 

(“[C]ity ordinances fall within the category of ‘common knowledge’ and are therefore 

proper subjects for judicial notice.”).   

Exhibits I, K and L:  Exhibits I, K and L consist of statistical data collected and 

maintained by the California Department of Justice.  Courts may take judicial notice of 

statistics contained in government databases.  Daghlian v. DeVry University, 2007 WL 

5625508 (C.D. Cal. 2007).   

Exhibit J:  Exhibit J consists of several maps showing distances between 

Plaintiffs’ proposed gun shop location and nearby gun shops.  The Court may take 

judicial notice of maps and geographical distances.  U.S. v. Trenary, 473 F.2d 680, 682 

(9th Cir. 1973); Harris v. Del Taco, Inc., 396 F.Supp.2d 1107, 1110 (C.D. Cal. 2005).   

For all the foregoing reasons, Exhibits E through L may be properly considered 

by the Court in ruling on Defendants’ motion to dismiss. 

 
 

Dated:  May 28, 2013   DONNA R. ZIEGLER  
      County Counsel, in and for the  
      County of Alameda, State of California 
 

      BáB `tÜç XÄÄçÇ BáB `tÜç XÄÄçÇ BáB `tÜç XÄÄçÇ BáB `tÜç XÄÄçÇ ZÉÜÅÄxçZÉÜÅÄxçZÉÜÅÄxçZÉÜÅÄxç    
      By:_____________________________ 
  MARY ELLYN GORMLEY 
  Assistant County Counsel 

Attorneys for Defendants 
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DONNA R. ZIEGLER [142415] 
County Counsel 
By:  MARY ELLYN GORMLEY  [154327] 
Assistant County Counsel  
SAMANTHA STONEWORK-HAND [245788] 
Associate County Counsel 
Office of County Counsel 
County of Alameda 
1221 Oak Street, Suite 450 
Oakland, California 94612 
Telephone: (510) 272-6700 
 
Attorney for County of Alameda 
 
 

UNITED STATES DISTRICT COURT 

NORTHERN DIVISION OF CALIFORNIA 

 

JOHN TEIXEIRA, STEVE NOBRIGA, 
GARY GAMAZA, CALGUNS 
FOUNDATION (CGF), INC., SECOND 
AMENDMENT FOUNDATION (SAF), INC., 
and CALIFORNIA ASSOCIATION OF 
FEDERAL FIREARMS LICENSEES (Cal-
FFL), 

   

 Plaintiffs, 

 v. 

COUNTY OF ALAMEDA, ALAMEDA 
BOARD OF SUPERVISORS (as a policy 
making body), WILMA CHAN in her official 
capacity, NATE MILEY in his official 
capacity, and KEITH CARSON in his official 
capacity, 
 
   Defendants. 

 Case No.: 3:12-CV-03288 SI 
 
      [PROPOSED] ORDER 
 

 Date:   August 8, 2013 
Time:  9 :00 a.m. 
Location:  Ctrm 10,19th Floor 
   450 Golden Gate Ave 

   San Francisco, CA 

  
 

The matter came for hearing on August 9, 2013 at 9:00 a.m. at the above-entitled 

Court, Defendants County of Alameda, Alameda Board of Supervisors, Wilma Chan, 

Nate Miley, and Keith Carson, in their official capacities, Motion to Dismiss plaintiffs’ 

Amended Complaint for Damages, Injunctive Relief and/or Declaratory Judgment in its 
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entirety as against these Defendants.  The Court, having reviewed the papers filed in 

support of and in opposition to Defendants’ Motion to Dismiss, having heard the 

argument of counsel and plaintiff and being fully apprised therein, and good cause 

appearing therefor, 

IT IS HEREBY ORDERED THAT:  Defendants’ Request for Judicial Notice is 

GRANTED, Defendants’ Motion to Dismiss is GRANTED because the Complaint fails to 

allege sufficient facts to support a cognizable cause of action against these Defendants.  

Plaintiffs’ Amended Complaint for Damages, Injunctive Relief and/or Declaratory 

Judgment is DISMISSED WITH PREJUDICE. 

IT IS SO ORDERED. 

Dated:   

 Hon. Susan Illston 

UNITED STATES DISTRICT JUDGE 
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