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Law Offices of Donald Kilmer

A Professional Corporation

1645 Willow Street, Suite 150
San Jose, California 95125
E-Mail: Don@DKLawOffice.com
Phone: 408/264-8489

Fax: 408/264-8487

January 19, 2017

Via: E-File

Clerk of the Court

U.S. Court of Appeals for the Ninth Circuit
95 7™ Street

San Francisco, California 94103-1526

Case: Teixeira v. County of Alameda, No.: 13-17132

Re: Fed. R. App. P. 28()) Letter.
Ezell, et al., v. City of Chicago, Nos. 14-3312 & 14-3322
U.S. Court of Appeals for the Seventh Circuit

Status: Petition for Rehearing En Banc granted Dec. 27, 2016.
Oral Argument set for week of March 20, 2017.

Action: Distribute as appropriate given the status of the case.

Your Honors:

The Seventh Circuit Court of Appeals has filed an opinion in Ezell, et
al., v. City of Chicago. The Ezell Court reached a conclusion that
mirrors the three-judge panel’s opinion in this case: Governments bear
a heightened burden to make non-speculative, evidence-based claims,
when asking a court to uphold laws that burden fundamental rights.

This is not a controversial proposition with regard to book sales or
reproductive services. By extension, land use regulations imposed on
businesses that provide products and services for exercising Second
Amendment rights should be subject to the same analysis.

The City of Chicago requires range-time to demonstrate proficiency
with a firearm in order to acquire a firearm. Chicago then restricts the
locations for ranges through its zoning and land use power.
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California state law requires that the buying and selling of firearms be
conducted via licensed gun dealers. Alameda County restricts the
locations of new gun stores through its zoning and land use power.

Simplifying the analysis, and relevant to this case, both local
governments imposed 500-foot buffers zones between residential
districts and these Second Amendment oriented businesses. The Ezell
Court (and the three-judge panel, consistent with case law' in this
Circuit) applied First Amendment principles in a Second Amendment
context. With respect to the 500-foot rule for residential districts, the
Ezell Court wrote (at pg. 12 of the attached slip opinion):

[A]lny suggestion that firearms are categorically incompatible
with residential areas — recall that residential districts are
included in the City’s buffer-zone rule — is flatly inconsistent
with Heller, which was explicit that possession of firearms in
the home for self-defense is the core Second Amendment right.
Heller, 554 U.S. at 635-36.

The Ezell Court had an evidentiary record. This Court does not.

The attached opinion is strong persuasive authority for reinstating the
three-judge panel’s opinion. This letter contains 335 words.

Respectfully Submitted,
/sl

Donald Kilmer

Attorney for Appellants

enc: FEzell, et al., v. City of Chicago, Nos. 14-3312 & 14-3322
Slip Opinion filed January 18, 2017

"Jackson v. City & County of San Francisco, 746 F.3d 953 (9th Cir. 2014).
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CERTIFICATE OF SERVICE

On this, January 19, 2017, I served the foregoing NOTICE OF
SUPPLEMENTAL AUTHORITY by electronically filing it with the
Court’s ECF/CM system, which generated a Notice of Filing and effects
service upon counsel for all parties in the case.

I declare under penalty of perjury that the foregoing is true and
correct. Executed on January 19, 2017.

/s/ Donald Kilmer
Attorney of Record for Appellants
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