
No. 13-17132 
 
 

IN THE  

United States Court of Appeals for the Ninth Circuit 
 
 

JOHN TEIXEIRA; STEVE NOBRIGA; GARY GAMAZA; CALGUNS 
FOUNDATION, INC., (CGF); SECOND AMENDMENT 

FOUNDATION, INC., (SAF); CALIFORNIA ASSOCIATION OF 
FEDERAL FIREARMS LICENSEES, (CAL-FFL), 

Plaintiffs-Appellants, 
v. 
 

COUNTY OF ALAMEDA; ALAMEDA COUNTY BOARD OF 
SUPERVISORS, as a policy making body; WILMA CHAN, in 

her official capacity; NATE MILEY, in his official 
capacity; KEITH CARSON, in his official capacity, 

Defendants-Appellees. 
 
 

On Appeal from the United States District Court for 
the Northern District of California 

 

 
DEFENDANTS-APPELLEES’ STIPULATED MOTION TO FILE 
SUPPLEMENTAL BRIEF IN RESPONSE TO AMICUS BRIEFS 

SUBMITTED AFTER GRANT OF REHEARING EN BANC 
 
 

Pursuant to Federal Rule of Appellate Procedure 27, Defendants-

Appellees County of Alameda et al. respectfully request leave to file a 

supplemental brief in response to the amicus briefs submitted after the 

grant of rehearing.  Counsel for Plaintiffs-Appellants has stated that 

Plaintiffs-Appellants consent to this motion. 

In support of its motion, the County states as follows: 
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1. This case involves a novel Second Amendment challenge to 

an Alameda County zoning ordinance that regulates where firearms 

sales may take place.  On December 27, 2016, this Court ordered that 

this case be reheard en banc and scheduled oral argument for the week 

of March 20, 2017.   

2. Four amicus briefs in support of Plaintiffs-Appellants were 

filed “during the pendency of rehearing” under Circuit Rule 29-2, on or 

prior to the deadline of January 31, 2017.  The County consented to the 

filing of these new amicus briefs. 

3. The new amicus briefs contain several significant errors.  

For example, Amici erroneously argue that the ordinance bans all gun 

sales in Alameda County.  See Jews for the Preservation of Firearms 

Ownership et al. Br. 31; see also National Rifle Association et al. Br. 2, 

15, 26; National Shooting Sports Foundation Br. 7 n.3, 11-13; Professor 

Randy Barnett et al. Br. 3, 8, 11-14.  In actuality, an exhibit to 

Plaintiffs’ amended complaint demonstrates that ten gun stores 

operated within the County as of 2011, including in its unincorporated 

areas.  Amici also misunderstand the County’s position regarding the 

right of individuals to acquire the firearms that the Second Amendment 
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permits them to keep and bear.  NRA Br. 14.  Amici conflate a right of 

individuals to acquire firearms for personal use—which the County does 

not deny—with an independent right of commercial businesses to sell 

firearms regardless of how available guns already are in a jurisdiction—

which the Second Amendment does not recognize (unlike the First 

Amendment rights of proprietors of bookstores or adult theaters, whose 

own expressive rights are protected).  In addition, Amici advance an 

interpretation of Heller’s discussion of “presumptively lawful” 

regulations on the “commercial sale of firearms” that would render that 

important exception virtually meaningless. 

4. The County therefore requests leave from this Court to 

respond to Amici’s extended arguments (totaling 20,867 words) with the 

attached 9,892 word supplemental brief.  The County believes that the 

supplemental briefing will substantially assist the Court in considering 

the important constitutional questions presented in this case.   

5. This motion and the proposed supplemental brief are being 

submitted within 28 days of the last-filed amicus brief. 
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6. Counsel for Plaintiffs-Appellants, Donald Kilmer, has 

informed counsel for Defendants-Appellees that Plaintiffs-Appellants 

consent to the submission of this supplemental brief. 

 
 Respectfully submitted, 

 
/s/Brian P. Goldman  

Donna R. Ziegler 
Scott J. Feudale 
OFFICE OF THE COUNTY COUNSEL, 
    ALAMEDA COUNTY 
1221 Oak Street, Suite 450 
Oakland, CA  94612 
 
Naomi J. Mower 
ORRICK, HERRINGTON & 
    SUTCLIFFE LLP 
51 West 52nd Street 
New York, NY  10019 

Brian P. Goldman 
ORRICK, HERRINGTON & 
    SUTCLIFFE LLP 
405 Howard Street 
San Francisco, CA  94105 
(415) 773-5700 
 
Robert M. Loeb 
Thomas M. Bondy 
ORRICK, HERRINGTON & 
    SUTCLIFFE LLP 
1152 15th Street NW 
Washington, DC  20005 
 

Counsel for Defendants-Appellees 
 

February 28, 2017 
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CERTIFICATE OF SERVICE 
 

I hereby certify that I electronically filed the foregoing with the 

Clerk of the Court for the United States Court of Appeals for the Ninth 

Circuit by using the appellate CM/ECF system on February 28, 2017. 

I certify that all participants in the case are registered CM/ECF 

users and that service will be accomplished by the appellate CM/ECF 

system. 

 ORRICK, HERRINGTON & SUTCLIFFE LLP 
 
/s/ Brian P. Goldman  
Brian P. Goldman 
Counsel for Defendants-Appellees 
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