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‘selective incorporation” and “the Court has not
telegraphed any plan to overrule Slaughter-House
and apply all of the amendments to the states
through the privileges and immunities clause, despite
scholarly arguments that it should do this.” Id. at 5.

SUMMARY OF ARGUMENT

To address the problem of handgun violence in
their communities, Chicago and Oak Park have
enacted stringent firearms regulations prohibiting
the possession of handguns by most individuals. The
Court should reaffirm that the Second Amendment
does not bind state and local governments. Neither
the Court’s selective incorporation doctrine under the
Due Process Clause nor the Privileges or Immunities
Clause provides a basis for imposing the Second
Amendment on the States and establishing a
national rule limiting arms regulation.

I. Bill of Rights provisions are incorporated into
the Due Process Clause only if they are implicit in
the concept of ordered liberty. That is an exacting
standard that appropriately protects federalism
values at the root of our constitutional system and is
particularly appropriate when addressing firearms
regulation. Firearms are designed to injure or kill;
conditions of their use and abuse vary widely around
the country; and different communities may come to
widely varying conclusions about the proper approach
to regulation. Thus, Chicago and Oak Park may
reasonably conclude that in their communities,
handgun bans or other stringent regulations are the
most effective means to reduce fear, violence, injury,
and death, thereby enhancing, not detracting from, a
system of ordered liberty. Although other approaches
are possible and may be effective elsewhere, it cannot
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best address the very serious problem of handgun
crime and violence in their communities.4 That
approach is at the very least a reasonable approach
to a difficult social problem on which definitive
answers remain elusive. Because that approach aims
to protect personal security, it is consistent with, and
supportive of, a free society and a system of ordered
liberty.

Features that cause handguns to be regarded by
many as the “quintessential self-defense weapon”
(Heller, 128 S. Ct. at 2818) also make them attractive
for criminal purposes, including homicide, suicide,
and other violent crimes. Handguns can be stored
where readily accessible; they are small and
lightweight; they are easier to control if someone
tries to take them away; and they can be pointed at
someone with one hand while leaving the other hand
free. See ibid.

Because handguns are so well adapted for the
commission of crimes and the infliction of injury and
death, stringent handgun regulations, including
prohibitions, can be reasonably thought to create the
conditions necessary to foster ordered liberty, rather
than detracting from it. Enforcing handgun control
laws can make a difference in curbing firearms
violence. See, e.g., Lawrence Rosenthal, Second
Amendment Plumbing After Heller: Of Standards of
Scrutiny, Incorporation, Well-Regulated Militias, and
Criminal Street Gangs, 41 Urb. Lawyer 1, 30-44

The Chicago ordinance at issue in this case was adopted by
the City Council. See p. 1, supra. The Oak Park ordinance was
first adopted by the town council. The following year, the citi
zens of Oak Park voted in an advisory referendum. See Brief of
Oak Park Citizens’ Committee for Handgun Control as Amicus
Curiae in Support of Respondents.
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Under similar circumstances, the Court in Brown
v. Board ofEducation, 347 U.S. 483 (1954), expressly
refused to “turn the clock back to 1868” when
reassessing Plessy v. Ferguson, 163 U.S. 537 (1896)
(Brown, 347 U.S. at 492), stressing that, while some
congressional members believed that the Amendment
removed “all legal distinctions” based on race, others
read it to have “the most limited effect” (id. at 489).
With such varying views, “[wjhat others in Congress
and the state legislatures had in mind cannot be
determined with any degree of certainty.” Ibid. And
recently, in Boumedienne v. United States, 128 S. Ct.
2229 (2008), this Court declined to rest its decision
about the scope of the protection of the writ of habeas
corpus upon a historical understanding because the
historical evidence “reveals no certain conclusions.”
Id. at 2248. Likewise here, petitioners’ only argument
for upsetting longstanding precedent is based upon a
historical record that simply fails to reveal a unified
public understanding that the Privileges or Immun
ities Clause would incorporate the Second Amend
ment. Petitioners’ argument should be rejected.27

Rights, many other scholars have reached contrary conclusions.
The claim of a “near unanimous” agreement on “the history and
meaning of the Clause” (Brief of Constitutional Law Professors
as Amici Curiae in Support of Petitioners 3) simply disregards a
vast amount of scholarship finding a lack of evidence that Bill of
Rights guarantees were considered privileges or immunities of
national citizenship. See, e.g., Berger, supra, at 133-56; Currie,
supra, at 406; Fairman, supra, at 139; Nelsen, supra, at 123;
Rosenthal, New Originalism, supra, at 27; Thomas, Riddle,
supra, at 1628; see also Brief of Legal Scholars as Amici Curiae
in Support of Respondents.

27 Petitioners and NRA both limit their argument in this
Court to handgun bans. In the courts below, both raised other
issues. Petitioners challenged Chicago’s annual and pre-acquisi
tion registration requirements and the penalty of unregis
terabiity for failure to comply with those requirements. J.A. 27-
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CONCLUSION
The judgment of the court of appeals should be

affirmed.
Respectfully submitted,
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30. NRA’s separate suits against Chicago and Oak Park, which
are not before the Court, challenged Chicago’s exceptions for
handguns registered before the ban; owned by detective agen
cies and security personnel; and possessed by non-residents
participating in or traveling to lawful firearm-related recreation,
and Oak Park’s exceptions for licensed firearm collectors and
theater organizations. If the judgment is reversed, the lower
courts should be directed to address those claims in the first
instance.
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

NATIONAL RIFLE ASSOCIATION )
OF AMERICA, INC., DR. KATHRYN TYLER, )
VAN F. WELTON, )
and BRETT BENSON, )

)
Plaintiffs, )

)
vs. ) No. 08 CV 3697

) Judge Milton I. Shadur

THE CITY OF CHICAGO, )
)

Defendant. )

DECLARATION OF STEPHEN A. KOLODZIEJ

I, Stephen A. Kolodziej, am competent to state, and declare the following based upon my

personal knowledge:

I. I am designated local counsel for the plaintiffs in the above-captioned matter.

2. 1 am also designated local counsel for plaintiffs in the case of Benson, ci at. v. Ciiy of

Chicago, et al., No. 10-CV-4 184, currently pending before the Honorable Judge Ronald A. Guznian

of this Court.

3. Attached hereto is a copy of the City of Chicago’s Initial Disclosures Pursuant to

Fed. R. Civ. P. 26(a)(1)(A) that was served upon me by defendants on October 15, 2010 in the

Benson matter. In item No. 1 of’ that disclosure, the City of Chicago identified the record of

proceedings held by the Chicago City Council Committee on Police and Fire on June 1 8, June 29,

and July I, 2010, and a copy of that record was enclosed with the Disclosure.

4. Attached to the Memorandum in Support of Plaintiffs’ “Prevailing Party” Status in

Relation to their Motion for Attorneys’ Fees that has been filed with this Court is an Appendix,
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which consists of excerpts from the record of proceedings that was served upon me by the City of

Chicago with its Rule 26(a)(l)(A) Disclosure in the Benson lawsuit, and that was identified in that

Disclosure as the record of proceedings held by the Chicago City Council Committee on Police and

Fire on June 18, June 29, and July 1,2010,

I declare under penalty of perjury that the foregoing is true and correct.

Dated December 9, 2010.

s/ Stephen A. Kolodziei

Stephen A. Kolodziej
Brenner, Ford, Monroe & Scott, Ltd.
33 North Dearborn Street, Suite 300
Chicago, Illinois 60602
312-781-1970
skolodziej@brennerlawfirm.com

2



Case: I :08-cv-03645 Document #: 83-3 Filed: 12/27/10 Page 3 of 38 Page ID #:437

City of Chicago
Richard M. flaley, Mayor

Department of Law

Mara S. Georges
Corporation Counsel

Constitutional and Commercial
Litigation
Suite 1230
30 North LaSalle Street
Chicago, Illinois 60602-2580
(312) 744-4342
(312) 742-3925 (FAX>

httpJ/www,citofchicagO.Org

October 15,2010

Jesse Panuccio
COOPER & KIRK, PLLC
1523 New Hampshire Ave., NW
Washington, D.C. 20036
Delivered via US. Mail

Stephen Kolodziej
BRENNER FORD MONROE & SCOTT LTD.
33 N. Dearborn Street, Suite 300
Chicago, IL 60602
Delivered via messenger

Re: Benson v. City of Chicago, 10 C 4184

Dear Counsel:

Enclosed please find the Defendants’ Rule 26(a)( I )(A) disclosures and
the legislative record described therein.

Sincerely,

Ai4drew Worseck
312-744-7129


