
UNITED STATES DIS FRICT COURT
SOUTHERN DISTRICT OF NEW YORK

x

SHUI W. KWONG: GEORGE GRECO: GLENN
IIIiRMAN; NICK LTD\K1S: TIMOTHY S. FUREY:
SECOND AMENDMENT FOUNDATION. INC.: and THF -

NEW YORK STATE RIFLE & PISTOL ASSOCIATION,

Plaintiffs, I Civ. 2356 (JGK)
ECF Case

-against-

MICHAEL BLOOMBERG, in his Official Capacity as
Mayor of the City of New York; CITY OF NEW YORK;
and ERIC SCHNEIDERMAN, in his Official Capacity as
Attorney General of the State of New York,

Defendants.

x

ANDREW LUNETTA, declares under the penalty of perjury, pursuant to 28

U.S.C. § 1746, that the foregoing is true and correct:

I. I am the Commanding Officer of the New York City Police Department

License Division (License Division”). at 1 Police Plaza. New York. Nev York. I hold the rank

of Deputy Inspector. I am also an attorney licensed to practice law in New York, I submit this

declaration in opposition to plaintiffs’ motion for summary judgment and in support of City

defendants cross-motion for summary judgment. I submit this declaration to explain the

procedures employed by the License Di ision for the re iev and determination of applications

for the issuance and renewal of Premises Residence handgun licenses, and to explain the License

Division’s analyses of the costs of processing handgun licenses, performed in connection with

the Ne York City’ Office of Management and Budget (‘OMB”). This declaration is based on
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my personal knowledge. my review of the city’s records and conversations with employees,

officers. and agents of the City.

The License Division

2. The Police Commissioner delegated his authority to oversee the issuance

and suspension of firearms licenses and permits to the License Division. Currently there are

36,077 active licenses that have been issued by the NYPD License Division for the possession of

handguns in New York City; and 20,806 active permits for the possession of rifles and

shotguns.

3. The License Division currently processes an average of 2.612 new

applications and 9,522 renewal applications each year for the issuance and renewal of the various

types of handgun licenses issued by the License l)ivision.2 This number does not include an

average of 973 applications for rifle and shotgun permits also processed by the License

Division .

4. Currently. the License Division has 79 employees. The License Division

is divided into several different sections and units, and is overseen by a five member Executive

Staff, that includes a director, deputy inspector (myself as commanding officer), a captain (as

executive officer). and a lieutenant and sergeant (as Integrity Control Officer and Assistant).

5. The License Division has sections of staff established for various tasks.

For example. there is an Intake Section, New Applications Section. Carry Guard Section, Retired

These are the numbers as of June 30, 2011.

The different handgun license and firearms permits types are set forth in Title 38. chapter 5 of
the Rules of the City of New York.

The averages cited above are 2008 through 2010 threeyear averages.
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Law Enforcement Section, Rifle/Shotgun Section, Issuing Section, Incident Section,

Cancellation Section, Renewal Section, and Administrative Hearing Section.

6. A Premises Residence Unit was designated within the New Applications

Section in 2009 to focus resources on investigating applications and recordkeeping with respect

to Premises Residence licenses.

7, The Premises Residence Unit is currently comprised of three staff

members that are dedicated to investigating Premises Residence applications only. It is

comprised of a sergeant who oversees the unit, and two fulUtime investigators. Other

investigators assigned in the New Applications Section are assigned to investigate Premises

Residence applications in addition to other applications for various business and carry licenses.

Other License Division employees are also involved in the issuance and processing of Premises

Residence handgun licenses, including the License Division Executive Staff, Police

Administrative Aides and secretaries who are involved in assisting with specific investigative

steps, maintaining records and statistics, and issuing the licenses. There is also intake

administrative staff, and records room staff among others.

8. When the New York City Office of Management and Budget (“0MB”)

performed a User Cost Analysis in 2010, based on information provided by the License Division,

the percentages of time spent for the various uniformed and civilian NYPI) License Division

staff directly involved in the issuance of Premises Residence Licenses totaled the FTE or “full-

time equivalent” of 7.80 staff members.

Processing Applications for Premises Residence Handgun Licenses

9. As with all pistol licenses processed by the License Division, when

applicants seek to apply for a Premises Residence pistol license. they complete an application
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form that they submit to the License Division with photograph identification, and they get

fingerprinted. At that time, the applicant must remit paYment to the License Division of the $340

application fee.4 A copy of the Handgun License Application and Instruction Packet is annexed

hereto as Exhibit “A.”

10. The License Division’s Handgun License Application Packet includes

instructions on the handgun license application, a listing of the types of licenses for handguns

issued by the License Division, an affidavit of familiarity with the handgun licensing laws to be

signed by the applicant, an acknowledgement of person agreeing to safeguard firearms, a pre

license exemption form, a list of persons prohibited from possessing firearms, copies of certain

local law provisions, and an affidavit of co-habitants. See Exhibit “A.”

11. In order to process an application for a Premises Residence license, each

application must be reviewed for completeness and is then assigned for investigation. As is

evident from the application itself, each applicant is asked questions about the applicant’s

citizenship, any name change history, any arrest and criminal conviction history, any outstanding

warrants, any domestic violence history, the history of the issuance of Orders of’ Protection by or

against the applicant, history of mental illness and related treatment, military service history,

residence history including proof of current residence, driving history, any licensing history.

history of lost or stolen firearms, as well as any medical conditions that may affect an applicant’s

ability to safely possess or use a handgun. See Exhibit “A.”

Applicants also pay a fingerprint fee of $94.25, which the \YPD remits to the New York State
Division of Criminal Justice Services (“DCJS”), for DCJSs cost of conducting a fingerprint
check of the applicant. Each applicant pays the DCJS fee only one time. It is not paid for
renewal applications.
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12. License Division staff members are assigned to review the application for

completeness. Once a complete application packet is received, the staff member assigned must

then follow up on the information requested in the application and provided by the applicant for

completeness and accuracy, Follow up may include reaching out to various federal, state, and

city agencies for information about the applicant’s history, making requests for additional

documentation to support statements made in the application, reviewing the DCJS fingerprint

response, mental health checks, and requesting further information regarding any arrests or

convictions reported therein, and interviewing the applicant. Third parties are often interviewed

to obtain relevant information. Every case is unique and requires careful consideration of which

NYPD records, other records, and investigative steps are needed for the particular application

investigation. Case management procedures include several levels of review to determine the

necessary investigative steps in order to reach the proper determination of approval or

disapproval. Case folders must be well managed, showing levels of review, proper

documentation, and clear articulation of investigative steps and rationale for the determination.

13. Notably, DCJS does not conduct any investigation. Rather, DCJS simply

provides the License Division with a fingerprint report for an applicant. The DCJS report

provides the License Division with a list of any time the applicant has had a fingerprint check

(i.e., job applications, license applications), arrest information for the applicant (including sealed

arrests) that includes the date of each arrest, location of the arrest, the Penal Law sections or

other charges in the arrest, and dispositions of the charges including any convictions. DCJS also

forwards our request to the Federal Bureau of investigation (“FBI”) who runs a search for outof

state arrests and convictions. The DCJS report does not provide information about the facts and
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circumstances invoked in any arrests. e printout from DOS website,

blip Lrlmln iljistice ‘.1 item twpe_ic htni a cops Is anne\ed herdo as I \hihlt B

14. As described above and below, the License Division must conduct a

thorough investigation into many eligibility issues, such as the mental health status of each

applicant, and cannot simply rely on the federal database check received from DCJS. First. until

the federal government strengthens stales’ reporting requirements (including funding.

enforcement. and clarifying the federal definitions of drug abusers and mental illness), federal

database checks remain insufficient to identify all persons who are prohibited under federal law

from possessing firearms. For these reasons a detailed investigation is needed for the threshold

question of federal prohibition. This is in addition to determining many state eligibility

requirements. such as verifying that all statements in an application are true. that the applicant

possesses “good moral character,” and that “no good cause exists for denial.” A January 24,

2011 Press Release from Mayors Against Illegal Guns. “Mayors Launch National Campaign to

Collect Missing Records and Close Loopholes to Prevent the Next Mass Shooting and Killing of

34 People Per Day with Guns,” which explains the large gaps and deficiencies in the national

database, is annexed hereto as Exhibit “I.” Specifically, it is reported that “millions of records

of individuals who are prohibited by law from buying guns are still missing” and “[tjen states

have not submitted any mental health records .., and 18 states have submitted fewer than 100

mental health records.” Exhibit “I.” at 2-3. Second, the federal database checks, as well as the

New York State Mental Hygiene checks, do not include information about private mental health

commitments. or applicants’ treatment for mental health issues with private mental health

professionals. Thus, the City must perform its own investigation, which is labor intensive, The

License Division investigates in detail responses submitted by applicants to Question 21 of the
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application (“Have you ever . lsjuffered from mental illness, or due to mental illness received

treatment, been admitted to a hospital or institution, or taken medication? List

Doctor’s/Institutions. Name. Address. Phone # in explanation”), and follows up with listed

medical professionals. See Exhibit “A.” In addition, the License Division will check NYP[)

records that might reveal applIcants’ mental health history in appropriate cases, and then engage

in follow up.

15. After each investigator completes their investigation into an application

for a Premises Residence license, they forward their recommendations to the Sergeant of the

Unit who reviews the findings, and if complete, forwards her recommendation to the

Commanding Officer of the License Division, or the Executive Officer on his behalf. I he

Commanding Officer then issues the final determination with respect to the issuance of all

handgun license applications.

16. If a license application is approved, the applicant is notified by mail and

scheduled to appear and pick up his/her license, Each license contains the licensee’s photograph,

the license type (here, Premises Residence license), the premises to which the license is issued,

issuing and expiration dates, and the make, model, serial number, and caliber of the licensed

firearm(s).

17. Each license is valid for a three year period, and expires on the licensee’s

birthday. At the conclusion of that period, a licensee seeking to renew a Premises Residence

handgun license (and all other handgun licenses) must submit a renewal application to the

License Division. The License Division then conducts an investigation into the information

contained in the renewal application.
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18. In recent years, the License Division has made a concerted effort towards

processing Premises Residence license applications. As a result, the average processing time for

Premises Residence application investigations has been reduced from over 30 weeks in 2005 to

13.6 weeks in 2010.

Costs Incurred by the License Division for the issuance and Renewal of Pistol Licenses

19. I understand that plaintiffs allege that the fee charged by the License

Division in connection with applications for Premises Residence handgun licenses exceeds the

cost to the License Division for issuing and renewing Premises Residence handgun licenses. As

explained below, the application fee does not exceed the cost to the License Division of licensing

such handguns. In fact, the fee is less than the cost to the License Division. As of 2010. the fee

for the initial Premises Residence application was only 34.79% of the costs to the License

Division. The fee was determined by analyzing the costs incurred by the License Division in

connection with its licensing operations. The application fee does not exceed these costs.

Cost Analysis Performed in 2003 Prior to Enactment of Current Fee Provision

20. In order to calculate the user fee, the Department prepared a “User Cost

Analysis” form under the oversight of the New York City Office of Management and Budget

(“0MB”). The User Cost Analysis form required NYPD to determine the salary and fringe

benefits attributable to providing the permits and licenses issued by the License Division. known

as “personal service costs,” and the costs directly attributable to providing the permit or license,

called “other than the personal service costs” (“OTPS costs”). A copy of the instructions

received from 0MB in connection with the preparation of the 2003 User Cost Analysis is

annexed hereto as Exhibit “C.’ The NYPD Office of the Deputy Commissioner. Management

and I3udget (DCMB”) worked closely with 0MB in preparing the User Cost analysis form.
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0MB ensured that the information provided by the NYPD on the User Cost Analysis form was

done consistent \\ith 0MBs methodology.

21. In 2003. prior to the adoption of the current fees codified in Section 10-

131(a)(2) of the New York City Administrative Code (Admin. Code”). the Department

performed an analysis of the costs incurred by the License Division following the guidelines and

standards for User Cost Analyses established by 0MB.

22. Overseen by NYPD Assistant Commissioner Frank J. Doka. Associate

Staff Analyst (“ASA”) Peter Reese, of the Management and Budget Analysis Section of DCMB.

prepared the NYPD’s User Service Cost analysis for Fiscal Year 2003, that served as the basis

for the fee that was passed by the City Council in 2004, which increased the fee for handgun

license applications and renewals from $255 to $340. $.ç Admin Code § 10-131 (a)(2). This is

the statutory fee that is in effect at the present time, Each license is valid for a three year period.

A copy of the User Cost Analysis Form for Fiscal Year 2003 prepared by the NYPD is annexed

hereto as Exhibit “D.”

23. Along with 0MB staff, I have reviewed the back-up calculations made in

2003 to determine the appropriate figures to include on the User Service Cost Analysis form.

24. NYPD calculated that the City’s cost for each handgun license application

investigated by the NYPD License Division was $343.49. This analysis was completed for all

handguns. and not separated into license application type.

25. To reach this result, NYPD calculated that the total costs of the NYPD

License Division’s handgun licensing services equaled $3,531,057. The total cost was calculated

by adding the total direct costs with the total of indirect costs attributed to the License Division

handgun licensing function.
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26. Consistent with the 0MB instructions for calculating licensing costs, the

costs associated with the licensing of handguns include the direct costs of personal services, the

direct costs of supplies, postage, and facilities, and the related indirect costs of executive

management overhead, administrative services overhead, and the cost of other agency services.

27. In accordance with the 0MB instructions, direct costs of personal service

costs were calculated by totaling the salaries and fringe benefits of the uniformed and civilian

staff members of the License Division involved in the licensing of handguns (this includes the

Director. captains, lieutenants, sergeants, investigators, police officers, attorneys, and

administrative staff), and then multiplying that total by the fraction of each person’s time

attributable to functions related to handgun licensing. In 2003, these personal service costs were

$3,185,425. In 2003, the direct costs of supplies, postage, and facilities were $129,312. Thus,

NYPD calculated that the direct cost for the NYPD License Division was $3,314,737 (this

included total personal service costs, fringe benefits, OTPS [other than personal service], and

other miscellaneous direct costs).

28. Next, the total indirect cost for each license or permit was calculated by

adding: (1) executive management overhead; (2) administrative service overhead; (3) space and

utilities costs; (4) costs of other agency services; and (5) miscellaneous indirect costs. NYPD

calculated that the total indirect costs for the handgun licensing service of the License Division

cost $2l6320.

29. The total cost incurred by the License Division for the licensing of all

handguns in 2003 was $3.53 I ,057. Using this data, the total projected cost of handgun licensing

fora three sear period was $lO,593.l71. See Exhibit “D.”
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30. Data on the number of new handgun license applications and rene\als

during 2001, 2002, and 2003 resulted in a projection that 30,840 new and renewal applications

would he processed over the next three years. Exhibit “D.”

31 The total projected three-year cost was divided by the estimated number ol’

applications expected to he processed over three years, which equaled $343.49. This amount was

rounded down to the $340 fee that is reflected in Section 10-131(a)(2) of the New York City

Administrative Code.

32. Once the cost of a license was calculated, the NYPD then submitted its

findings to 0MB to justify the fee necessary to cover the cost of providing the handgun licenses.

33. Once NYPD submitted its completed User Cost Analysis form to 0MB. it

was reviewed by 0MB. 0MB then approved NYPD’s recommendation to increase the fee to

$340 for a three year permit for all pistol licenses.

34. Such a lee was ultimately passed by the City Council and codified at

Admin. Code § l0-131(a)(2).

User Cost Analysis for Handgun License Costs in 2010

35. More recently, 0MB worked with the NYPD License Division in 2010 to

analyze user service costs for pistol licenses processed by the NYPD License Division. In this

analysis, we reviewed the costs of the service by individual license type — specifically,

concealed carry licenses, carry guard/gun custodian licenses, retired law enforcement license,

premises residence licenses, premises business licenses, and rifle/shotgun and theatrical permits,

I was directly involved in providing information that led to the preparation of the 2010 User Cost

Analysis.
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36. 0MB provided instructions for calculating the costs for processing

applications in 2010. A copy of the 2010 0MB Instructions for Completion of User Cost

Analysis is annexed hcreto as Exhibit “F.”

37, In recent years. the License Division has launched several initiatives

designed to improve the experience of applicants for firearm licenses. These include: extending

the hours of the License Division to one evening per week, accepting applications for both

handgun licenses and rifle/shotgun permits at both office locations,5 providing downloadable

license applications on our Internet site, accepting credit card payment (rather than requiring

payment by money order), improving the average processing time for applications, and using

technology enhancements to create a more secure license, among other initiatives.

38. At issue herein is the cost for the issuance and renewals of Premises

Residence pistol licenses. The License Division’s cost for processing of a license application for

the issuance of an initial Premises Residence handgun license in 2010 was $977.16 per license

and $346.92 for each renewal. A copy of the User Cost Analysis completed in 2010 for

Premises Residence handgun licenses is annexed hereto as Exhibit “F.” A copy of the User Cost

Analysis completed in 2010 for handgun renewal licenses is annexed hereto as Exhibit “G.”

39. In reaching this calculation, we totaled the number of employees who are

involved in the processing of Premises Residence pistol licenses. The FTE totaled 7.8

employees. Adding the proportions of the salaries and fringe benefits for the FTE 7.8 personnel

for this function, the total was $861,337. We then added in the other direct costs (OTPS) which

was $37507 and reached the direct personal services costs of $898,844. Consistent with the

While the License Divisions main office is located at I Police Plaza in lower Manhattan. theRifle/Shotgun Unit is located in a separate office in Kew Gardens, Queens.

12
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0MB instructions, we then added other costs for the space and utilities for this function. which

led to a total ol S939.623 in direct costs.

40. We then calculated the indirect costs attributable to the processing of

Premises Residence handgun licenses (administrative costs, executive management costs, other

agency costs. etc.), and reached a total of $64,901 in indirect costs attributable towards

processing Premises Residence handgun licenses.

41. Taking the total cost of S 1,004,524 ($939,623 in direct costs and 564.901

in indirect costs) for processing Premises Residence licenses, and dividing it by the 1 ,028

average number of Premises Residence license applications processed each year for the previous

three years, yielded the result of $977.16 as the cost of processing each Premises Residence

handgun license application.

42. We performed a similar analysis for the renewals of licenses that included

Premises Residence. Premises Business. Gun Custodian, Retired Law Enforcement. Special

Carry, Limited Carry, and Carry Guard licenses. See Exhibit “G.” These renewal applications

were grouped together because they involve a similar investigation upon renewal. We calculated

the total costs of said license renewals to be $3,091,666 and divided it by the number of units

rendered which was 8912, for a total of $346.92 per license renewal.

43. For the period reviewed in the 2010 User Cost Analysis, Premises

Residence licenses comprised the largest number of license type renewals in this category.

Allocation of Fees Collected by the License Division

44. As the License Division collects fees for handgun license applications, the

License Division forwards the monies to the NYPD Audits and Accounts Unit. The monies are

deposited into the City of New York’s General Fund, consistent with the requirements set forth
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in Admin, Code § 10-131 (a)(6). The License Division is then credited with the monies that were

deposited into Citus General Fund.

45. The Comprehensive Annual Finance Report (“CAFR) prepared by the

New York City Comptroller is publicly available and delineates revenues deposited into the

City’s general find by each agency. The Fiscal Year 2010 CAFR is available at

ip\%\con1phoHLr nygbu1aus ace cair pdl cali20l0pd Copies of the rele ant pages

for the Police Department of the Fiscal Year 2010 CAFR, reflecting that the actual revenue for

pistol licenses and long gun permits have been deposited into the Citys General Fund are

annexed hereto as Exhibit “H,” at 174 (third page of attachment).6

Dated: New York, New York
Julv28.201l

AN Rl.W LUNETTA

Noted as Licenses General” and “Permits
— General.’ See Exhibit “H.”

14
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