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TITLE: Charles Nichols v. Edmund G Brown.t-..4ru et al. 

====================================================~===~=============== 
PRESENT: THE HONORABLE S. JAMES OTERO, UNITED STATES DISTRICT JUDGE 

Victor Paul Cruz 
Courtroom Clerk 

Not Present 
Court Reporter 

COUNSEL PRESENT FOR PLAINTIFF: COUNSEL PRESENT FOR DEFENDANTS: 

Not Present Not Present 

========================================================~=============== 

PROCEEDINGS (in chambers): ORDER DENYING PLAINTIFF'S MOTION FOR A 
PRELIMINARY INJUNCTION [Docket No. 85} 

This matter is before the Court on Plaintiff Charles Nichols's ("Plaintiff') Motion for a Preliminary 
Injunction ("Motion"), filed April 10, 2013. Defendant Kamala D. Harris ("Harris"), the Attorney 
General of California, filed an opposition on May 2,2013. Plaintiff filed a reply on May 7, 2013. 
On May 16, 2013, the Court struck the opposition and reply for exceeding the page limitations set 
forth in this Court's Initial Standing Order. Harris thereafter filed her amended Opposition on 
May 28,2013,1 and Plaintiff filed his amended Reply on June 3,2013. The Court found this matter 
suitable for disposition without oral argument and vacated the hearing set for May 20, 2013. See 
Fed. R. Civ. P. 78(b). For the following reasons, the Court DENIES Plaintiffs Motion. 

I. FACTUAL AND PROCEDURAL BACKGROUND 

Plaintiff, proceeding pro se, asserts that there is a constitutional right to openly carry a firearm for 
self-defense in "non-sensitive" public spaces. (See generally Second Am. Compl. ("SAC"), ECF 
No. 83.) Plaintiff accordingly contends that certain California laws and municipal ordinances are 
unconstitutional to the extent that they infringe upon this right. 2 Plaintiff alleges that he has 

1 Harris has also filed a number of evidentiary objections to the Declaration of Plaintiff. 
(ECF No.1 04-5.) Because the Court does not rely on Plaintiffs declaration in deciding this 
Motion, the Court declines to rule on these objections. 

2 Specifically, in his SAC Plaintiff challenges California Penal Code sections 25850 
("Section 25850"), 26350 ("Section 26350"), 26400 ("Section 26400"), 26150-26165, 
26175-26190, and 26200-26210 (collectively, the "California Statutes"). (SAC 1T1T 57-65.) 
Plaintiff also challenges Redondo Beach Municipal Code ordinances 4-35.01 and 4-35.20 
(the "Redondo Beach Ordinances") as an unconstitutional infringement on Plaintiffs right 
to openly carry firearms. (SAC '1I'1I 81-82.) 
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violated and will continue to violate Section 25850 and the Redondo Beach Ordinances by openly 
carrying a firearm in public spaces. (SAC ~ 49.) Plaintiff points to a specific incident on May 21, 
2012, when Plaintiff was arrested by Redondo Beach police officers for openly carrying an 
unloaded firearm in Redondo Beach after Plaintiff refused to allow the officers to ascertain whether 
the firearm was loaded. (SAC ~ 45.) Plaintiff also alleges that he has been refused a license to 
carry a weapon pursuant to California Penal Code sections 26150-26225. (SAC 11 47.) 

Plaintiff filed his initial Complaint on November 30,2011. Plaintiff filed the currently operative SAC 
on March 29, 2013, after the Court accepted the Report and Recommendation of Magistrate 
Judge Segal and dismissed with leave to amend Plaintiffs First Amended Complaint. (See 
generally Order Accepting Findings, Conclusions and Recommendations of United States 
Magistrate Judge, ECF No. 82.) The SAC asserts that Harris has violated Plaintiffs Second, 
Fourth, and Fourteenth Amendment rights pursuant to 42 U.S.C. § 1983 through the enforcement 
of the allegedly unconstitutional California Statutes.3 (SAC ~~ 55-69.) Plaintiff filed the Motion on 
April 10, 2013. 

II. DISCUSSION 

"The grant of a preliminary injunction is the exercise of avery far reaching power never to be 
indulged in except in a case clearly warranting it." oymo Indus., Inc. v. Tapeprinter, Inc., 326 F.2d 
141, 143 (9th Cir. 1964). Further, when deciding a motion for preliminary injunction, "the court is 
not bound to decide doubtful and difficult questions of law or disputed questions of fact." Id. A 
plaintiff seeking a preliminary injunction must establish that (1) she is likely to succeed on the 
merits; (2) she is likely to suffer irreparable harm in the absence of preliminary relief; (3) the 
balance of equities tips in her favor; and (4) an injunction is in the public interest. Winter v. Natural 
Res. oef. Council, 555 U.S. 7, 20 (2008). In the Ninth Circuit, a preliminary injunction is also 
appropriate if the plaintiff can show that "serious questions going to the merits were raised and the 
balance of hardship tips sharply towards the plaintiffs favor." Alliance for the Wild Rockies v. 
Cottrell, 622 F.3d 1045, 1052 (9th eir. 2010) (holding that the sliding scale test remains viable so 
long as plaintiff can satisfy other factors contained in Winter) (citation omitted). 

Plaintiff seeks to preliminarily enjoin the enforcement of Section 25850, Section 26350, and 
Section 26400 (the "Challenged Statutes") on constitutional grounds. (See generally Mot., ECF 
No. 85.) Section 25850 prohibits the carrying of a loaded firearm in public, providing in relevant 
part as follows: 

3 The SAC also alleges claims against Redondo Beach in relation to the Redondo Beach 
Ordinances. (SAC ~~ 70-82.) These claims, however, are not relevant to the instant 
Motion. 
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(a) A person is guilty of carrying a loaded firearm when the person 
carries a loaded firearm on the person or in a vehicle while in any 
public place or on any public street in an incorporated city or in any 
public place or on any public street in a prohibited area of 
unincorporated territory. 

(b) In order to determine whether or not a firearm is loaded for the 
purpose of enforcing this section, peace officers are authorized to 
examine any firearm carried by anyone on the person or in a vehicle 
while in any public place or on any public street in an incorporated city 
or prohibited area of an unincorporated territory. Refusal to allow a 
peace officer to inspect a firearm pursuant to this section constitutes 
probable cause for arre!?t for violation of this section. 

Cal. Penal Code § 25850(a)-(b). Section 26350 prohibits the carrying of unloaded handguns in 
public, providing specifically that: 

(a)(1) A person is guilty of openly carrying an unloaded handgun when 
that person carries upon his or her person an exposed and unloaded 
handgun outside a vehicle while in or on any of the following: 

(A) A public place or public street in an incorporated city or city and 
county. 

(B) A public street in a prohibited area of an unincorporated area of a 
county or city and county. 

(C) A public place in a prohibited area of a county or city and county. 

(2) A person is guilty of openly carrying an unloaded handgun when 
that person carries an exposed and unloaded handgun inside or on a 
vehicle, whether or not on his or her person, while in or on any of the 
following: 

(A) A public place or public street in an incorporated city or city and 
county. 

(8) A public street in a prohibited area of an unincorporated area of a 
county or city and county. 

(C) A public place in a prohibited area of a county or city and county. 

Paqe j of. 11 
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Cal. Penal Code § 26350(a). Finally, Section 26400 prohibits "carrying an unloaded firearm that 
is not a handgun in an incorporated city or city and county when that person carries upon his or 
her person an unloaded firearm that is not a handgun outside a vehicle while in the incorporated 
city or city and county." Cal Penal Code § 26400(a). 

A. Likelihood of Success on the Merits 

Plaintiff argues that a preliminary injunction is appropriate for the following reasons: (1) the 
Challenged Statutes violate the Second Amendment because they infringe Plaintiffs right to 
openly carry a firearm in public; (2) the Challenged Statutes violate the Fourteenth Amendment 
because their application depends on numerous factors including county population and statutory 
exemptions for certain classes of people; (3) Section 25850(b) violates the Fourth Amendment 
because it provides that refusal to comply with a police officer's request to ascertain whether a 
firearm is loaded provides the officer probable cause to effect an arrest; and (4) Section 25850 is 
unconstitutionally vague. (See generally Mot.). 

The Court notes at the outset that Plaintiff is mounting a facial challenge. In his Reply Plaintiff 
alludes to a "death threat against Plaintiff' and argues that this death threat and the Los Angeles 
County Sheriffs' Department's purportedly lackluster response to this threat somehow converts 
Plaintiffs challenge into an as-applied challenge; (Reply 3.) Plaintiff also argues that "Plaintiffs 
[Mlotion ... explicitly states that his challenge is both facial and as-applied." (Reply 2.) These 
arguments are without merit. A "claim is 'facial' [if] ... it is not limited to plaintiffs' particular case, 
but challenges application of the law more broadly." John Doe No.1 v. Reed, 130 S. Ct. 2811, 
2817 (201 0). When such a claim"reach[es] beyond the particular circumstances of theO plaintiff[] 
... [it] must ... satisfy our standards for a facial challenge to the extent of that reach." {d. Thus, 
an example of an as-applied challenge would be if piaintiff were being prosecuted by the state of 
California for violation of Section 25850, and Plaintiff then cha:llengedthe constitutionality of the 
statute as applied to him. This is not the case here, where Plaintiff contends that the Challenged 
Statutes are unconstitutional generally.4 (See Mot. 1.) 

Facial challenges to the constitutionality of statutes are disfavored. The Supreme Court has 
explained that: 

FaciaJ challenges are disfavored for several reasons. Claims of facial 
invalidity often rest on speculation. As a consequence, they raise the 
risk of premature interpretation of statutes on the basis of factually 
barebones records. Facial challenges also run contrary to the 
fundamental principle of judicial restraint that courts should neither 
anticipate a question of constitutional law in advance of the necessity 

4 In any event, Plaintiff has provided no fact pattern in his Motion for the Court to analyze. 
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of deciding it nor formulate a rule of constitutional law broader than is 
required by the precise facts to which it is to be applied. Finally, facial 
challenges threaten to short circuit the democratic process by 
preventing laws embodying the will of the people from being 
implemented in a manner consistent with the Constitution. We must 
keep in mind that a ruling of unconstitutionality frustrates the intent of 
the elected representatives of the people. 

Wash. State Grange v. Wash. State Republican Party, 552 U.S. 442, 450 .. 51 (2008) (internal 
citations and quotations marks omitted). The Court considers each of Plaintiffs contentions in 
turn. 

1 . Second Amendment 

Plaintiffs primary argument is that the Challenged Statutes unlawfully infringe the right to openly 
carry a firearm in public pursuant to the Second Amendment. The Supreme Court has 
"recognized an individual right under the Second Amendment ... [and] held that this right is 
fundamental and is incorporated against states and municipalities under the Fourteenth 
Amendment." Nordyke v. King, 681 F.3d 1041, 1043 .. 44 (9th Cir. 2012) (en banc) (citing Dist. of 
Columbia v. Heller, 554 U.S. 570 (2008); McDonald v. City of Chicago, - U.S. ---, 130 S. Ct. 
3020 (2010». Specifically, in Hellerthe Supreme Court recognized the Second Amendment "right 
of law-abiding, responsible citizens to use arms in defense of hearth and home." Heller, 554 U.S. 
at 635; see also McDonald, 130 S. Ct. at 3050 (ltln Heller, we held that the Second Amendment 
protects the right to possess a handgun in the home for the purpose of self-defense.") This right, 
however, is "not unlimited," and it does not "protect the right of citizens to carry arms for any sort 
of confrontation." Heller, 554 U.S. at 595. Nor is this individual right Ita right to keep and carry any 
weapon whatsoever in any manner whatsoever and for whatever purpose."s Id. at 626. 

Lower courts have been cautious, however, in expanding the scope of this right beyond the 
contours delineated in Heller. For instance, the Seventh Circuit explained that Heller should not 
be interpreted as "containing broader holdings than the Court set out to establish: that the Second 
Amendment creates individual rights, one of which is keeping operable handguns at home for self .. 
defense. What other entitlements the Second Amendment creates, and what regulations 

5 Plaintiff makes much of two nineteenth century state court decisions cited in Heller that 
struck down open carry bans. See Nunn v. "State, 1 Ga. 243 (1846); State v. Chandler, 5 
La. Ann. 489 (1850). As indicated by the above discussion, however, Heller did not adopt 
these cases' holdings. Rather, the Supreme Court cited Nunn and Chandler as examples 
of "early-19th century state cases [that] indicated that the Second Amendment right to bear 
arms was an individual right unconnected to militia service, though subject to certain 
restrictions" Helfer, 554 U.S. at 611. 
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legislatures may establish, were left open." United States v. Skoien. 614 F.3d 638,640 (7th Cir. 
2010). Likewise, the Fourth Circuit has cautioned that "a considerable degree of uncertainty 
remains as to the scope of [the Second Amendment right announced in Heller] beyond the home." 
United States v. Masciandaro, 638 F.3d 458, 467 (4th Cir. 2011). Accordingly, "[t]he whole matter 
strikes us as a vast teiTa incognita that courts should enter only upon necessity and only then by 
small degree." Id. at 475; see also Woollard v. Gallagher, 712 F.3d 865, - (4th Cir. 2013) 
(reversing district court's holding that a handgun permit law violated the Second Amendment and 
observing that the district court's decision "broke ground that our superiors have not tread" by 
asserting that the Second Amendment right recognized in Heller "extends beyond the home"). 

Courts that have considered the meaning of Heller and McDonald in the context of open carry 
rights have found that these cases did not hold that the Second Amendment gives rise to an 
unfettered right to carry firearms in public.s See, e.g., Gonzalez v. Vii/age of W. Milwaukee, 671 
F.3d 649, 659 (7th Cir. 2012) ("Whatever the Supreme Court's decisions in Heller and McDonald 
might mean for futUre questions about open-carry rights, for now this is unsettled territory"); 
Kachalsky v. Gnty. of Westchester, 701 F.3d 81, 96 (2d Gif. 2012) (finding that "our tradition ... 
clearly indicates a substantial role for state regulation of the carrying of firearms in public" and 
applying intermediate scrutiny to concealed carry licensing program).7 District courts in the Ninth 
Circuit have likewise held that "the Second Amendment does not create a fundamental right to 
carry a ... weapon in public." Richards v. Gnty. of Yolo, 821 F. Supp. 2d 1169,1174 (E.D. Cal. 
2011); Peruta v. Gnty. of San Diego, 758 F. Supp. 2d 1106, 1114 (S. D. Cal. 2010) ("declin[ing] to 
assume that [Section 258~0] places an unlawful burden on the right to carry a firearm for self­
defense"). 

Here, to succeed on his claims Plaintiff would have to establish both that (1) he has a fundamental 
Second Amendment right to openly carry a firearm in public; and that (2) the Challenged Statutes 
constitute an unconstitutional burden on that right. As is evident from the extant case law, it is far 
from clear that Plaintiff enjoys such a right. Even if he does, though, the Court finds that Plaintiff 
is unlikely to demonstrate that the Challenged Statutes fail to satisfy the applicable standard of 
review and are thus unconstitutional. 

6 The Ninth Circuit has yet to address the issue of open carry with respect to the Second 
Amendment. 

7 But see Moore v. Maidgan, 702 F.3d 933, 936 (7th Cir. 2012) (holding that the Second 
Amendment "implies a right to carry a loaded gun outside the home"). In Moore, the 
Seventh Circuit invalidated an Illinois statute that "flat[ly] ban[ned) ... carrying ready-to-use 
guns outside the home" with no self-defense exception and no provision for obtaining 
concealed-carry licenses. Id. at 940-41. Moore is thus inapposite, because as is discussed 
below, the law at issue there was far more burdensome than the Challenged Statutes. 

Pdqe 6 of 11 
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The Ninth Circuit has not yet established what standard of review should be applied to Second 
Amendment challenges. 8 Plaintiff makes the conctusory argument that "[aJt a minimum, strict 
scrutiny is required." (Mot. 14.) Plaintiff cites to no cases, and the Court can find none, where a 
court employed strict scrutiny to evaluate regulations that do not implicate the use or possession 
of firearms in the home. Cf. United States v. Engstrum, 609 F. Supp. 2d 1227, 1231 (0. Utah 
2009) (applying strict scrutiny to statute that made it unlawful to possess a firearm after being 
convicted of domestic violence). Plaintiff also argues that strict scrutiny is warranted because "the 
stated intent of [Section 25850J (was} to disarm the African-American members of the Black 
Panther Party for Self-Defense." (Mot. 14.) However, the text of Section 25850 is race-neutral, 
and Plaintiff has produced no evidence that it has been disproportionately enforced against 
minority groups such as African Americans. As such, the Court deClines to apply strict scrutiny 
here. 

Harris asks the Court to adopt the "substantial-burden" test (Opp'n 9), under which "heightened 
scrutiny is appropriate only as to those regulations that substantially burden the Second 
Amendment." United States v. DeCastro, 682 F.3d 160,164 (2d Cir. 2012).9 Alternatively, Harris 
argues that intermediate scrutiny is the appropriate standard of review. (Opp'n 12.) Because the 
Court concludes that the Challenged Statutes are likely to survive even intermediate scrutiny, the 
Court assumes without deciding that intermediate scrutiny applies for the purposes of this 
Motion.10 

"[IJntermediate scrutiny requires the asserted governmental end to be more than just legitimate; 
it must be either 'significant,' 'substantial,' or 'important,' and it requires the 'fit between the 
challenged regulation and the asserted objective be reasonable, not perfect." Perula, 758 F. 
Supp. 2dat 1117 (citing United States v. Marzzarella, 614 F.3d 85,98 (3d Cir. 2010». Harris has 
persuasively argued that California has a substantial interest in increasing public safety by 
restricting the op€m carry of firearms, both loaded and unloaded. As found by California courts, 
Section 25850 is designed "to reduce the incidence of unlawful public shootings." Peopfe v. 
Flores, 169 Cal. App. 4th 568, 576 (2008); see also People v. Foley, 149 Cal. App. 3d Supp. 33, 
39 (1983) ("The primary purpose of [Section 25850J is to control the threat to public safety in the 

a In Nordyke, the Ninth Circuit found that a county ordinance that banned gun shOWS at 
county fairgroundS was "reasonable," and therefore passed constitutional muster, without 
deciding the precise standard of review. Nordyke; 681 F.3dat 1044-45, 

9 Other courts that have employed the substantial-burden test include the D.C. Circuit, see 
Hellerv. Dist. of Columbia, 670 F.3d 1244, 1256-57 (D.C. CiL 2011), and the Fourth Circuit, 
see Masciandaro, 638 F.3d at 470-71. 

10 Several courts, including those in the Third, Ninth, and Tenth Circuits, have applied 
intermediate scrutiny in the context of regulations touching on the Second Amendment. 
See Peruta, 758 F. Supp. 2d at 1116 (collecting cases). 
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indiscriminate possession and carrying of concealed and loaded weapons.") Likewise, 
Section 26350 and Section 26400 were enacted because: 

The absence of a prohibition on "open carry" has created an increase 
in problematic instances of guns carried in public, alarming 
unsuspecting individuals causing issues for law enforcement. 

Open carry creates a potentially dangerous situation. In most cases 
when a person is openly carrying a firearm, law enforcement is called 
to the scene with few details other than one or more people are 
present at a location and are armed. 

In these tense situations, the slightest wrong move by the gun carrier 
could be construed as threatening by the responding officer, who may 
feel compelled to respond in a manner that could be lethal. In this 
situation, the practice of "open carry" creates an unsafe environment 
for all parties involved: the officer, the gun-carrying individual, and for 
any other individuals nearby as well. 

Additionally, the increase in "open carry" calls placed to law 
enforcement has taxed departments dealing with under-staffing and 
cutbacks due to the current fiscal climate in California, preventing 
them from protecting the public in other ways. 

(Decl. of Jonathan M. Eisenberg in Opp'n to Mot. Ex. A ("Legislative History"), at AG0021, Ex. B, 
at AG0092, ECF No. 104.) Accordingly, the Court finds the first part of the intermediate scrutiny 
test to be satisfied. 

The Court also finds that the Challenged Statutes are designed such that there is a reasonable 
fit between their provisions and the objective of increasing public safety. Notably, unlike the 
statutes at issue in Heller or Moore, the Challenged Statutes all contain an exception for self­
defense. See Cal. Penal Code §§ 26045(a), 26362, 26405. The Challenged Statutes also provide 
for exceptions for, inter alia, defense of property, security guards, police officers, members of the 
military, hunters, target shooters, persons who possess a firearm on their own property, and 
persons who possess a firearm at their lawful residence, "including any temporary residence or 
campsite." Cal. Penal Code §§ 25900-26060, 26361-26391, 26405. In light of this thoughtful and 
comprehensive statutory regime, the Court concludes that the Challenged Statutes likely satisfy 
intermediate scrutiny, and thus Plaintiff is unlikely to succeed on his Second Amendment claim. 

/II 

2. Fourteenth Amendment 

n .,,~c. \..i .-.F 11 
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Plaintiff also argues that the Challenged Statutes should be enjoined because they violate the 
equal protection clause of the Fourteenth Amendment insofar as they are applied differently in 
different counties of California, and certain classes of persons are exempt. (Mot. 10-11.) In 
particular, California Penal Code sections 26150 and 26155 provide forthe issuance of open carry 
licenses in counties where the population is less than 200,000. See Cal. Penal Code 
§§ 26150(b )(2); 26155(b )(2). Plaintiff contends that U[g]iven that [ninety-four percent] of the people 
in this state reside in counties with a population of 200,000 or more persons, this is tantamount 
to a de jure ban on openly carried firearms." (Mot. 10.) Likewise, Plaintiff avers that the statutory 
exemptions for certain classes of persons such as retired peace officers constitute disparate 
treatment in violation of the equal protection clause of the Fourteenth Amendment. 

As recently held by the Ninth Circuit in Nordyke, "because [the ordinance at issue] does not 
classify ... on the basis of a suspect class, ... rational basis scrutiny applies." Nordyke, 681 
F.3d at 1043 n.2. Likewise, here there is no contention here that the Challenged Statutes classify 
on the basis of race,ll gender, national origin, or any other suspect classification. As such, the 
classifications and exemptions set forth in the Challenged Statutes "need only rationally further 
a legitimate state purpose." Perry Educ. Ass'n v. Perry Local Educators' Ass'n, 460 U.S. 37, 54 
(1983). Here, the California Legislature could have rationally concluded that the open carrying of 
firearms presents a great danger to public safety in more densely populated areas. Likewise, the 
California Legislature could have reasonably believed that certain groups, such as retired police 
officers, were in greater need of self-protection and thus should be allowed to openly carry a 
firearm. The statutory exemptions for groups such as hunters, target shooters, and the military 
are also easily justified as rationally related to legitimate state purposes. As such, the Court finds 
that Plaintiff is unlikely to succeed on his Fourteenth Amendment claim. 

3. Fourth Amendment 

Plaintiff claims that Section 25850(b) violates the Fourth Amendment because it authorizes police 
officers to examine openly carried firearms to determine if they are loaded, and it further provides 
that "refusal to allow a peace officer to inspect a firearm pursuant to this section constitutes 
probable cause for arrest for violation of this section." Cal Penal Code § 25850(b). In support of 
his argument, Plaintiff cites to United States v. Fuentes, 105 F.3d 487 (9th Cir. 1997), for the 
proposition that "tmJere refusal to consent to a stop or search does not give rise to reasonable 
suspicion or probable cause." Id. at 490. Harris responds that because the Challenged Statutes 
do not offend the Second Amendment, "[a] peace officer would have reasonable, legitimate 

11 As established above, while Plaintiff has submitted evidence that Section 25850 was 
originally enacted in response to members of the Black Panthers openly carrying firearms 
in public, there is no evidence that the Challenged Statutes have been disproportionately 
enforced against any group on the basis of a suspect classification. 
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grounds under Section 25850(a) to check a firearm openly carried in public, to determine if it is 
loaded." (Opp'n 15.) 

Harris is incorrect that there can be no Fourth Amendment violation as a matter of law if the 
Challenged Statutes are constitutional under the Second Amendment. "Under the Fourth 
Amendment, a warrantless arrest requires probable cause." United States v. Lopez, 482 F.3d 
1067, 1072 (9th Cir. 2007). The Ninth Circuit has defined probable cause as "knowledge or 
reasonably trustworthy information sufficient to lead a person of reasonable caution to believe that 
an offense has been or is being committed by the person being arrested." Id. As such, 
determining whether there is probable cause to effectuate an arrest is an inherently fact-intensive 
inquiry that depends on the totality of the circumstances confronting the arresting officers. 

Here, however, Plaintiff is mounting a facial challenge to the constitutionality of Section 25850(b). 
"A facial challenge to a legislative Act is, of course, the most difficult challenge to mount 
successfully, since the challenger must establish that no set of circumstances exists under which 
the Act would be valid." United States v. Salerno, 481 U.S. 739, 745 (1987); see also Alphonsus 
v. Holder, 705 F.3d 1031, 1042 n.1 a (9th Cir. 2013) (affirming the validity of the rule announced 
in Salerno "[oJutside the First Amendment and abortion contexts"). Plaintiff has not demonstrated 
that Section 25850(b) violates the Fourth Amendment in all possible circumstances. To the 
contrary, the Court can envision any number of scenarios in which a police officer would have 
probable cause to arrest someone after they have refused to allow the officer to determ ine if their 
firearm was loaded. Accordingly, the Court finds that Plaintiff is not likely to succeed on his claim 
that Section 25850(b) violates the Fourth Amendment. 

4. Vagueness 

Plaintiff also contends that Section 25850 is unconstitutionally vague as to what constitutes a 
"public place" and because "[t]he California [c]ourts cannot agree on what constitutes a loaded 
firearm." (Mot. 12, 16.) This claim fails at the outset, however, because facial challenges on the 
ground of unconstitutional vagueness that do not involve the First Amendment are not cognizable 
pursuant to Ninth Circuit precedent. See United States v. Purdy, 264 F.3d 809, 811 (9th Cir. 
2001). Plaintiff here is mounting a facial challenge to Section 25850. Accordingly, the Court finds 
that Plaintiff is not likely to succeed on this claim. 

B. Irreparable Harm 

Plaintiff fails to demonstrate that he is likely to suffer irreparable harm in the absence of a 
preliminary injunction. Plaintiff contends that he will suffer such harm because the Challenged 
Statutes constitute a deprivation of his constitutional rights. (Mot. 17-18 (citing Elrod v. Burns, 427 
U.S. 347, 373 (1976»). This argument fails, however, because Plaintiff is unlikely to establish that 
his constitutional rights have been infringed for the reasons articulated above. Moreover, Plaintiffs 
"long delay before seeking a preliminary injunction implies a lack of urgency and irreparable 

0 .......... = 1 f)..-.F 11 
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harm." Oakland Tribune, Inc. v. Chronicle PUb. Co., Inc., 762 F.2d 1374, 1377 (9th Cir. 1985). 
Here, Section 25850 has been on the books since 1967, when it was enacted by the California 
Legislature as California Penal Code section 12031. (See Compl. Ex. 2.) Section 26350 was 
enacted in October 2011, and Section 26400 took effect in September 2012. See Cal. Penal Code 
§§ 26350, 26400. Nevertheless, Plaintiff did not file his Motion until April 2013. The Court finds 
that this delay shows that the harm alleged by Plaintiff is not so urgent that the extraordinary 
remedy of a preliminary injunction is warranted. 

C. The Balance of Equities and the Public Interest 

Finally, the Court concludes that the balance of equities and the public interest also weigh against 
granting a preliminary injunction. Plaintiff has failed to show that the Challenged Statutes 
constitute an unconstitutional burden on his rights, whereas "a state suffers irreparable injury 
whenever an enactment of its people ortheir representatives is enjoined." Coalition for Economic 
Equity v. Wilson, 122 F .3d 718, 719 (9th Cir. 1997).12 The balance of the equities thus tips in favor 
of Harris. 

Further, as explained above, the Challenged Statutes were enacted because the California 
Legislature found that open carry "creates a potentially dangerous situation ... [where] the 
slightest wrong move by the gun carrier could be construed as threatening by the responding 
officer, who may feel compelled to respond in a manner that could be lethal." (Legislative History, 
at AG0021.) Plaintiff has given this Court no reason to second-guess the policy judgment of the 
California Legislature, and thus the Court concludes that an injunction would not be in the public 
interest. 

In sum, the Court finds that application of the Winterfactors uniformly weighs against preliminary 
enjoining the enforcement of the Challenged Statutes. 

III. RULING 

Forthe foregoing reasons, Plaintiffs Motion is DENIED. The Court refers this matter to Magistrate 
Judge Segal for further proceedings. 

IT IS SO ORDERED. 

12 Plaintiff cites to Klein v. City of San Clemente, 584 F.3d 1196 (9th Cir. 2009), which held 
that the balance of equities favored an injunction when the plaintiff was likely to succeed 
on his claim that a municipality's anti-littering ordinance violated the First Amendment. (d. 
at 1208. Klein is inapposite, as the Court has found that Plaintiff is unlikely to succeed on 
his constitutional claims here. 
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Dates 

Date filed: 11/30/2011 
Date of last filing: 08/08/2013 . 

Documents 

Description 

Filed & Entered: 08/08/2013 Minutes of In Chambers OrderlDirective - no proceeding held 

Docket Text: MINUTE ORDER (IN CHAMBERS) ORDER DENYING CITY OF REDONDO BEACH'S 
MOTION TO DISMISS THE SECOND AND THIRD CLAIMS IN THE SECOND AMENDED COMPLAINT 
AS MOOT (Dkt. No. [89]) by Magistrate Judge Suzanne H. Segal: On August 5, 2013, Plaintiff in the above-
referenced pro se civil rights action filed a Notice of Voluntary Dismissal pursuant to Federal Rule of Civil 
Procedure 41(a)(l) dismissing his claims against Defendant City of Redondo Beach and Does 1 to 10 without 
prejudice. (Dkt. No. [125]). Accordingly, City of Redondo Beach's pending Motion to Dismiss the Second and 
Third Claims in the Second Amended Complaint is DENIED as MOOT. (Dkt. No. [89]). (mr) 

Filed: 08/07/2013 Status Report 
Entered: 08/08/2013 

Docket Text: STATUS REPORT filed by Plaintiff Charles Nichols. (afe) 

Filed: 08/05/2013 Notice of Voluntary Dismissal ofParty(ies) (pursuant to FRCP 41a 
Entered: 08/07/2013 (1» 
Docket Text: NOTICE OF VOLUNTARY DISMISSAL without prejudice against defendant City of Redondo 
Beach and Does 1 to 10 pursuantto FRCP 41a(l) filed by plaintiff Charles Nichols. (afe) 

Filed: 08/02/2013 USCA Order 
Entered: 08/05/2013 

Docket Text: ORDER from 9th CCA filed, CCA # 13-56203. Appellant's emergency motion to stay district court 
proceedings pending appeal is denied. Appellant's motion to expedite this preliminary injunction appeal is denied 
as unnecessary. Order received in this district on 8/2/13. (car) 

Filed & Entered: 07/29/2013 Status Report 

Docket Text: STATUS REPORT filed by Defendant Kamala D Harris. (Eisenberg, Jonathan) 

Filed & Entered: 07/22/2013 Status Report 

Docket Text: STATUS REPORT filed by Defendant City of Redondo Beach. (pierce, Thomas) 

Filed & Entered: 07118/2013 Order on Ex Parte Application to Stay Case 

Docket Text: MINUTES (IN CHAMBERS) by Judge S. James Otero: ORDER DENYING PLAINTIFF'S EX 
PARTE APPLICATION FOR STAY PENDING APPEAL [116]. (Ic) 

Filed & Entered: 07117/2013 Objection/Opposition (Motion related) 

Docket Text: Opposition re: EX PARTE APPLICATION to Stay Case pending Pending Appeal[116] filed by 
Defendant Kamala D Harris. (Eisenberg, Jonathan) 

Filed & Entered: 07116/2013 Miscellaneous Document 

Docket Text: Opposition of Defendant City of Redondo Beach re: EX PARTE APPLICATION to Stay Case 
pending Pending Appeal[116] (Pierce, Thomas) 

Filed: 07112/2013 Notice (Other) 
Entered: 07115/2013 

Docket Text: Plaintiffs Notice Of Potential Partial Mootness Against Defendant City of Redondo Beach filed by I 
plaintiff Charles Nichols. (dmap) 
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Nichols.(dmap) 

Filed: 07/12/2013 Notice of Lodging 
Entered: 07/15/2013 

117 Docket Text: PLAINTIFF'S NOTICE OF LODGING (proposed) Order Staying Further District Court 
Proceedings filed by plaintiff Charles Nichols re EX PARTE APPLICATION to Stay Case pending Pending 
Appeal [116]. (dmap) 

Filed: 07/12/2013 Memorandum of Points and Authorities in Support (non-motion) 
Entered: 07/15/2013 

118 - Docket Text: MEMORANDUM, Reasons and Points and Authorities in Support Plaintiffs Ex Parte Application 
to Stay Case Pending Appeal [116] filed by Plaintiff Charles Nichols. (dmap) 

Filed & Entered: 07/10/2013 N oti ce of CI eri cal Error (G-ll ) 

114 Docket Text: NOTICE OF CLERICAL ERROR: Due to clerical error the Order denying the Certificate of - Appealability [113] for CV 12-2558 GAP, Rranklin Ross Knisley was mistakenly docketed into this case. The 
order will be docketed in the correct case CV 12-2558 GAP. (dmap) 

Filed & Entered: 07/09/2013 Filing Fee Letter (A-I 5) 
110 Docket Text: FILING FEE LETTER issued as to Plaintiff Charles Nichols re Notice of Appeal to 9th Circuit 

Court of Appeals [109]. (dmap) 

Filed & Entered: 07/09/2013 9th CCA Assigned Case Number Notice 

ill Docket Text: NOTIFICATION by Circuit Court of Appellate Docket Number 13-56203 9th CCA regarding 
Notice of Appeal to 9th Circuit Court of Appeals [109] as to Plaintiff Charles Nichols. (dmap) 

Filed: 07/08/2013 Notice of Appeal to 9th Circuit Court of Appeals 
Entered: 07/09/2013 

109 Docket Text: PRELIMINARY INJUNCTION NOTICE OF APPEAL to the 9th CCA filed by plainitff Charles 
Nichols. Appeal of Order on Motion for Preliminary Injunction [108]. Filed On: 7/3/2013; Entered On: 7/3/2013; 
Filing fee $455.00 billed. (dmap) 

Filed: 07108/2013 Appeal Fees Paid 
Entered: 07/10/2013 

112 
Docket Text: APPEAL FEE PAID: re Notice of Appeal to 9th Circuit Court of Appeals [109] as to Plaintiff 
Charles Nichols; Receipt Number: LA074294 in the amount of $455. (dmap) 

Filed: 07/06/2013 Order on Petition for Certificate of Appealability 

ill Entered: 07/10/2013 

Docket Text: Order by Judge S. James Otero denying certificate of appealability. (dmap) I 

Filed & Entered: 07/03/2013 Order on Motion for Preliminary Injunction 

108 Docket Text: MINUTES (IN CHAMBERS): ORDER by Judge S. James Otero:ORDER DENYING 
- PLAINTIFF'S MOTION FOR A PRELIMINARY INJUNCTION [58]. The Court refers this matter to Magistrate 

Judge Segal for further proceedings. (I c) 

Filed & Entered: 06/12/2013 Scheduling Order 

Docket Text: SCHEDULING ORDER by Magistrate Judge Suzanne H. Segal. This Order governs discovery and 

107 
pretrial motions. All discovery shall be completed on or before October 31,2013. All discovery motions shall be 
filed and served on or before October 31,2013. All other motions, including but not limited to motions for 
summary judgment, shall be filed and served on or before November 13, 2013. The deadline for amending 
pleadings and/or adding parties is June 28, 2013. Each party shall file and serve a Status Report on or before 
August 12, 2013. (See document for further details). (mr) 

Filed: 06/03/20 1 ~ IReply (Motion related) 
105 Kntprpr/' Of)/()4I?On 
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Entered: 
106 - Docket Text: PLAINTIFF'S REQUEST for Judicial Notice and REPLY to defendant Kamala D. Harris's 

Evidentiary Objections [96] to declaration of Charles Nichols filed by plaintiff Charles Nichols. (afe) 

Filed & Entered: OS/28/2013 Objection/Opposition (Motion related) 

104 
Docket Text: Opposition re: MOTION for Preliminary Injunction. Motion[8S] filed by Defendant Kamala D 
Harris. (Attachments: # (1) Appendix Request for Judicial Notice, # (2) Affidavit Jonathan Eisenberg Declaration, 
# (3) Exhibit Exh. A, # (4) Exhibit Exh. B, # (S) Appendix Evidentiary Objections, # (6) Declaration Certificate 
of Service)(Eisenberg, Jonathan) 

Filed & Entered: OS/16/20 13 Order on Motion for Preliminary Injunction 

Docket Text: MINUTES (IN CHAMBERS) by Judge S. James Otero: ORDER STRIKING DEFENDANT'S 
OPPOSITION TO PLAINTIFF'S MOTION FOR PRELIMINARY INJUNCTION [96]; STRIKING 

102 PLAINTIFF'S REPLY TO DEFENDANT'S OPPOSITION TO PLAINTIFF'S MOTION FORPRELIMINAR Y 
- INJUNCTION [100].Defendant shall re-file her Opposition in accordance with this Court's Initial Standing Order 

on or before May 28, 2013. Plaintiff shall re-file his Reply in accordance with this Court'sInitial Standing Order 
on or before June 3,2013. The Court finds this matter suitable for disposition without oral argument [8S], and 
thus no appearances are necessary. See Fed. R. Civ. P.78(b). (Ic) 

Filed: OS/16/2013 Reply (non-motion) 
Entered: OS/17/2013 

103 - Docket Text: Plaintiffs Reply to Defendant City of Redondo Beach's Evidentiary Objections to Plaintiffs 
Declaration Submitted in Opposition to Motion to Dismiss [99]. (mr) 

Filed & Entered: OS/0712013 Reply (Motion related) 

97 Docket Text: REPLY in support of a motion MOTION to Dismiss Case[89] the Second and Third Claims in the 
Second Amended Complaint, or in the Alternative, in Support of Motion for More Definite Statement filed by 
Defendant City of Redondo Beach. (pierce, Thomas) 

Filed & Entered: OS/07/2013 Request for Judicial Notice 

98 Docket Text: REQUEST FOR JUDICIAL NOTICE re MOTION to Dismiss Case[89] the Second and Third 
Claims in the Second Amended Complaint; Declaration ofT. Peter Pierce in Support filed by Defendant City of 
Redondo Beach. (pierce, Thomas) 

Filed & Entered: OS/0712013 Objection/Opposition (Motion related) 
99 Docket Text: Evidentiary Obj ections in support of re: MOTION to Dismiss Case[89] the Second and Third 

Claims in the Second Amended Complaint filed by Defendant City of Redondo Beach. (pierce, Thomas) 

Filed: OS/07/2013 Reply (Motion related) 
Entered: OS/08/2013 

JOO Docket Text: PLAINTIFF'S REPLY TO DEFENDANT KAMALA D. HARRIS'S OPPOSITION TO PLAINTIFF 
CHARLES NICHOLS'S MOTION FOR PRELIMINARY INJUNCTION [8S] filed by Plaintiff Charles Nichols. 
(Ie) 

Filed: OS/07/2013 Request for Judicial Notice 
Entered: OS/08/2013 

101 Docket Text: PLAINTIFF'S REQUEST FOR JUDICIAL NOTICE AND REPLY TO DEFENDANT KAMALA 
D. HARRIS'S EVIDENTIARY OBJECTIONS TO DECLARATION OF CHARLES NICHOLS filed by plaintiff 
Charles Nichols. (Ic) 

Filed & Entered: OS/02120 13 Objection/Opposition (Motion related) 

96 
Docket Text: Opposition to Preliminary Injunction Motion Opposition to Mtn. for Preliminary Injunction re: 
MOTION for Preliminary Injunction. Motion[8S] filed by Defendant Kamala D Harris. (Attachments: # (1) 
Request for Judicial Notice, # (2) Declaration of Jonathan M. Eisenberg, # (3) Exhibit A to JME Decl., # (4) 
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Filed: 04/30/2013IResponse in Opposition to Motion 
Entered: 05/01/2013 . 

95 Docket Text: Plaintiffs Opposition to Motion By Defendant City of Redondo Beach to Dismiss the Second and 
Third Claims in the Second Amended Complaint or, In the Alternative, Motion for More Definite Statement [89], 
Etc.; Memorandum of Points and Authorities; Declaration of Charles Nichols filed by Plaintiff Charles Nichols. 
(mr) 

Filed & Entered: 0411912013 Minutes of In Chambers OrderlDirective - no proceeding held 

Docket Text: MINUTE ORDER (IN CHAMBERS) ORDER VACATING HEARING DATE ON PLAINTIFF'S 

93 
MOTION FOR PRELIMINARY INJUNCTION (Dkt. No. [85]) by Magistrate Judge Suzanne H. Segal: On April 
10,2013, Plaintiff in the above-referenced pro se civil rights action filed a Motion for Preliminary Injunction. 
(Dkt. No. [85]). Plaintiff set May 20, 2013 as the hearing date on the Motion. Pursuant to Local Rule 7-15, the 
hearing date of May 20, 2013 is VACATED and no appearance is necessary, unless otherwise advised by the 
Court. (mr) 

Filed & Entered: 0411912013 Minutes of In Chambers OrderlDirective - no proceeding held 

Docket Text: MINUTE ORDER (IN CHAMBERS) SCHEDULING ORDER RE DEFENDANT CITY OF 
REDONDO BEACH'S MOTION TO DISMISS (Dkt. No. [89]) by Magistrate Judge Suzanne H. Segal: On April 

94 15,2013, Defendant City of Redondo Beach filed a Motion to Dismiss the Second and Third Claims in the 
- Second Amended Complaint. (Dkt. No. [89]). Plaintiff shall have until May 3, 2013 to file and serve an 

Opposition to the Motion. Defendant shall have seven (7) days from service of the Opposition to file and serve a 
Reply, if necessary. Thereafter, the Motion will be deemed submitted without oral argument. Accordingly, IT IS 
ORDERED that the hearing set for May 21, 2013 be taken off calendar. (See document for further details). (mr) 

Filed & Entered: 04118/2013 Minutes of In Chambers OrderlDirective - no proceeding held 

Docket Text: MINUTE ORDER (IN CHAMBERS) SCHEDULING ORDER RE PLAINTIFF'S MOTION FOR 

92 PRELIMINARY INJUNCTION (Dkt. No. [85]) by Magistrate Judge Suzanne H. Segal: On April 10,2013, 
Plaintiff in the above-referenced pro se civil rights action filed a Motion for Preliminary Injunction. Defendants' 
Opposition, if any, is due fourteen (14) days from the date of this order, i.e., by May 2, 2013. Plaintiffs Reply is 
due seven (7) days from the date of service of the Opposition. (mr) 

91 
Filed & Entered: 04116/2013 Answer to Complaint 

Docket Text: ANSWER to Amended Complaint[83] filed by Defendant Kamala D Harris.(Eisenberg, Jonathan) 

Filed & Entered: 04/15/2013 Motion ·to Dismiss Case 
Terminated: 08/0812013 

89 Docket Text: NOTICE of Motion and Motion by Defendant City of Redondo Beach to Dismiss the Second. and 
Third Claims in the Second Amended Complaint or, in the Alternative, Motion for More Definite Statement filed 
by Defendant City of Redondo Beach. (Pierce, Thomas) Modified on 4116/2013 (mr). 

Filed & Entered: 04115/2013 Memorandum in Support of Motion 

90 Docket Text: MEMORANDUM in Support of Defendant City of Redondo Beach's Motion to Dismiss the Second 
- and third Claims in the Second Amended Complaint. or, in the Alternative, in Support of Motion for More Definite 

Statement filed by Defendant City of Redondo Beach. (pierce, Thomas) 

Filed: 0411012013 Motion for Preliminary Injunction 
Entered: 0411212013 

85 Terminated: 07/0312013 

Docket Text: NOTICE OF MOTION AND MOTION for Preliminary Injunction. Motion filed by plaintiff: 
Charles Nichols. Motion set for hearing on 5120/2013 at 10:00 AM before Judge S. James Otero. (Ic) I 

Filed: 04110/2013 Memorandum in Support of Motion , 

86 
Entered: 0411212013 

Docket Text: MEMORANDUM in Support of MOTION for Preliminary Injunction. Motion[85] filed by Plaintiff 
Charles Nichols. (Ic) 

Filed: 04/1012013 Declaration (Motion related) 
87 Entered: 04112/2013 
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Docket Text: DECLARATION of Charles Nichols in support MOTION for Preliminary Injunction. Motion[85] 
filed by Plaintiff Charles Nichols. (lc) 

Filed: 04110/2013 Request for Judicial Notice 
Entered: 04112/2013 

88 
Docket Text: REQUEST FOR JUDICIAL NOTICE re MOTION for Preliminary Injunction. Motion[85] filed by 
plaintiff Charles Nichols. (lc) 

Filed & Entered: 04/02/2013 Minutes of In Chambers OrderlDirective - no proceeding held 

Docket Text: MINUTE ORDER (IN CHAMBERS) SCHEDULING ORDER RE RESPONSE DEADLINE TO 

84 PLAINTIFF'S SECOND AMENDED COMPLAINT (Dkt. No. [83]) by Magistrate Judge Suzanne H. Segal: On 
- April 1, 2013, Plaintiff in the above-referenced pro se civil rights action filed a Second Amended Complaint. 

Pursuant to Federal Rule of Civil Procedure 15(a)(3), Defendants shall file a response to the Second Amended 
Complaint within fourteen (14) days of the date of this Order. (mr) 

Filed: 03/29/2013 Amended Complaint 
Entered: 04/0112013 

83 
Docket Text: SECOND AMENDED COMPLAINT amending First Amended Complaint [47], filed by plaintiff 
Charles Nichols. (afe) 

Filed: 03/03/2013 Order on Motion to Dismiss 
Entered: 03/05/2013 

Docket Text: ORDER ACCEPTING FINDINGS, CONCLUSIONS AND RECOMMENDATIONS OF UNITED 

82 
STATES MAGISTRATE JUDGE by Judge S. James Otero. The Motion to Dismiss the First Amended Complaint 
[54] filed by the Redondo Beach Defendants is GRANTED. The Motion to Dismiss the First Amended Complaint 
[58] filed by Attorney General Kamala D. Harris is DENIED. The First Amended Complaint [47] is DISMISSED 
with leave to amend. If Plaintiff desires to proceed with his claims against Attorney General Harris and City of 
Redondo Beach, Plaintiff shall file a Second Amended Complaint within thirty (30) days of the date of this Order. 
(See Order for details) (afe) 

Filed: 02128/2013 Notice (Other) 

n Entered: 03/04/2013 

Docket Text: NOTICE OF SUPPLEMENTAL AUTHORITY filed by plaintiff Charles Nichols. (afe) 

Filed: 02/2512013 Notice (Other) 
80 Entered: 02/27/2013 

Docket Text: NOTICE OF SUPPLEMENTAL AUTHORITY filed by plaintiff Charles Nichols. (afe) 

77 
Filed & Entered: 0111112013 Supplement (non-motion) 

- Docket Text: SUPPLEMENTAL AUTHORITY filed by Plaintiff Charles Nichols. (afe) 

Filed & Entered: 01111/2013 Supplement (non-motion) 
78 Docket Text: SUPPLEMENTAL AUTHORITY Moore, et aI. and Shepard, et al.v. Madigan, Nos 12-1269, 12-

1788 Seventh Circuit Court of Appeals filed by Plaintiff Charles Nichols. (afe) 

79 
Filed & Entered: 0111112013 Notice of Related Case(s) 

Docket Text: NOTICE of Related Case [Local Rule 83-1.3(b)] filed by plaintiff Charles Nichols. (afe) 

Filed: 12121/2012 Order on Motion to Substitute Attorney 
Entered: 12/26/2012 

76 Docket Text: ORDER ON REQUEST FOR APPROVAL OF SUBSTITUTION OF ATTORNEY by Magistrate 
Judge Suzanne H. Segal. granting [75] Motion to Substitute Attorney. Attorney Michael F Sisson terminated. 
(afe) 

Filed: 12120/2012 Notice of Document Discrepancies - Granting 
Entered: 12/21/2012 

74 
Docket Text: NOTICE OF DOCUMENT DISCREPANCIES AND ORDER by Magistrate Judge Suzanne H. 
Segal ORDERING Request for Approval of Substitution of Attorney submitted by Plaintiff Charles Nichols 
received on 12/20112 to be filed and processed; filed date to be the date the document was stamped Received but 

https://ecf.cacd.uscourts.gov/cgi-biniHistDocQry. pi? 121397089017337-L _1_ 0-1 8119/2013 
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not Filed with the Clerk. Gy) 

Filed: 12120/2012 Motion to Substitute Attorney 
Entered: 12/2112012 

75 Terminated: 12/21/2012 

Docket Text: Request for Approval of Substitution of Attorney filed by plaintiff Charles Nichols. Gy) 

Filed & Entered: 1211712012 Notice (Other) 
73 Docket Text: PLAINTIFF'S RESPONSE to defendant Kamala D. Harris's Objections [72]to November 20,2012 

Report and Recommendation of United States Magistrate Judge filed by plaintiff Charles Nichols. (afe) 

Filed & Entered: 12/04/2012 Objection to Report and Recommendations 
72 Docket Text: OBJECTION to Report and Recommendation (Issued) [71] filed by Defendant Kamala D Harris. 

(Eisenberg, Jonathan) 

Filed & Entered: 11/20/2012 Notice of Report and Recommendation 
70 Docket Text: NOTICE OF FILING REPORT AND RECOMMENDATION by Magistrate Judge Suzanne H. 

Segal. Objections to R&R due by 12/4/2012 Gy) 

Filed & Entered: 1112012012 Report and Recommendation (Issued) 
71 Docket Text: REPORT AND RECOMMENDATION issued by Magistrate Judge Suzanne H. Segal. Re MOTION 

to Dismiss First Amended Complaint [54] and Second MOTION to Dismiss for Lack of Jurisdiction [58] Gy) 

Filed & Entered: 07/23/2012 Reply (Motion related) 

69 Docket Text: REPLY in Support of Second MOTION to Dismiss for Lack of Jurisdiction per FRCP 12(b)(l) 
Second MOTION to Dismiss for Lack of Jurisdiction per FRCP 12(b)(1)[58] filed by Defendant Kamala D 
Harris. (Attachments: # (1) Declaration of S ervi ce) (Eisenb erg, Jonathan) 

Filed & Entered: 07/20/2012 Reply (Motion related) 

Docket Text: REPLY REDONDO BEACH DEFENDANTS' REPLY IN SUPPORT OF MOTION TO DISMISS 
67 FIRST AMENDED COMPLAINT OR, IN THE ALTERNATIVE, MOTION FOR MORE DEFINITE 

STATEMENT MOTION to Dismiss First Amended Complaint, or, in the Alternative, Motionfor More Definite 
Statement[54] filed by Defendants City of Redondo Beach, Todd Heywood, Joseph Leonardi. (Bond, Lisa) 

Filed & Entered: 07/20/2012 Objection/Opposition (Motion related) 

. Docket Text: REDONDO BEACH DEFENDANTS' EVIDENTIARY OBJECTIONS AND MOTION TO 

68 STRIKE PORTIONS OF NICHOLS DECLARATION FILED IN SUPPORT OF PLAINTIFF'S OPPOSITION 
- TO MOTION TO DISMISS FIRST AMENDED COMPLAINT - IN SUPPORT OF re: MOTION to Dismiss 

First Amended Complaint, or, in the Alternative, Motionfor More Definite Statement[54] filed by Defendants 
City of Redondo Beach, Todd Heywood, Joseph Leonardi. (Bond, Lisa) 

Filed & Entered: 07116/2012 MEMORANDUM in Opposition to Motion 

64 Docket Text: MEMORANDUM in Opposition to MOTION to Dismiss First Amended Complaint, or, in the 
Alternative, Motionfor More Definite Statement[54] by Defendant Redondo Beach et al filed by Plaintiff Charles 
Nichols. (Sisson, Michael) 

Filed & Entered: 07116/2012 MEMORANDUM in Opposition to Motion 

65 Docket Text: MEMORANDUM in Opposition to Second MOTION to Dismiss for Lack of Jurisdiction per FRCP 
12(b)(l)Second MOTION to Dismiss for Lack of Jurisdiction per FRCP 12(b)(1)[58] by Defendant Kamala 
Harris filed by Plaintiff Charles Nichols. (Sisson, Michael) 

Filed & Entered: 07116/2012 MEMORANDUM in Opposition to Motion I 

66 
Docket Text: MEMORANDUM in Opposition to MOTION to Dismiss First Amended Complaint, or, in the 
Alternative, Motion for More Definite Statement[54], Second MOTION to Dismiss for Lack of Jurisdiction per 
FRCP 12(b)(1)Second MOTION to Dismiss for Lack of Jurisdiction per FRCP 12(b)(1)[58] Request for Judicial 
Notice filed by Plaintiff Charles Nichols. (Sisson, Michael) 

63 
Filed & Entered: 07/1312012 Order on Request to Substitute Attorney 

Docket Text: ORDER by Magistrate Judge Suzanne H. Segal: granting [62] Request to Substitute Attorney. Gy) 

I 
https://ecfcacd.uscourts.gov/cgi-binlHistDocQry. pI? 1213970890 17337-L _1_0-1 8119/2013 
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Filed & Entered: 07112/201~IReqUest to Substitute Attorney (G-Ol) 
Terminated: 07113/2012 

62 Docket Text: REQUEST to Substitute attorney Michael F. Sisson in place of attorney Charles Nichols filed by 
Attorney Charles Nichols. Request set for hearing on 711312012 at 01:30 PM before Judge S. James Otero. 
(Sisson, Michael) 

Filed & Entered: 07/05/2012 Minutes ofIn Chambers OrderlDirective - no proceeding held 

Docket Text: MINUTE ORDER IN CHAMBERS by Magistrate Judge Suzanne H. Segal: On June 29,2012, in 
the above-entitled civil rights action, Motions to Dismiss were filed by Defendants City of Red on db Beach, 

61 Joseph Leonardi, Todd Heywood and California Attorney General Kamala D. Harris. Plaintiff shall have until 
- July 16,2012 to serve and file Oppositions to the Motions. Defendants shall have seven (7) days from service of 

the Oppositions to serve and file Replies, if necessary. Thereafter, the Motions will be deemed submitted without 
oral argument. Accordingly, IT IS ORDERED that the hearings set for July 31, 2012 be taken off calendar. See 
minute order for details. Gy) 

Filed & ~ntered: 07/02/2012 Order on Request to Substitute Attorney 
59 Docket Text: ORDER by Magistrate Judge Suzanne H. Segal: granting [53] Request to Substitute Attorney. 

Attorney Michael W Webb terminated Gy) 

Filed: 07/02/2012 Objections - non-motion 
60 Entered: 07/05/2012 

Docket Text: PLAINTIFF'S OBJECTION to substitution of attorney [53] filed by Plaintiff Charles Nichols. (afe) 

Filed & Entered: 06/29/2012 Motion to Dismiss (cause or other) 
Terminated: 03/03/2013 

54 Docket Text: NOTICE OF MOTION AND MOTION to Dismiss First Amended Complaint, or, in the 
- Alternative, Motionfor More Definite Statement filed by Defendants City of Redondo Beach, Todd Heywood, 

Joseph Leonardi. Motion set for hearing on 7/3112012 at 10:00 AM before Magistrate Judge Suzanne H. Segal. 
(Bond, Lisa) 

Filed & Entered: 06/29/2012 Memorandum in Support of Motion 

55 Docket Text: MEMORANDUM in Support of MOTION to Dismiss First Amended Complaint, or, in the 
- Alternative, Motionfor More Definite Statement[54] filed by Defendants City of Redondo Beach, Todd Heywood, 

Joseph Leonardi. (Bond, Lisa) 

Filed & Entered: 06/29/2012 Declaration (Motion related) 

56 Docket Text: DECLARATION of Lisa Bond in support of MOTION to Dismiss First Amended Complaint, or, in 
- the Alternative, Motion for More Definite Statement[54] filed by Defendants City of Redondo Beach, Todd 

Heywood, Joseph Leonardi. (Attachments: # (1) Exhibit 1, # (2) Exhibit 2, # (3) Exhibit 3)(Bond, Lisa) 

Filed & Entered: 06/29/2012 Supplement(Motion related) 

57 Docket Text: SUPPLEMENT to MOTION to Dismiss First Amended Complaint, or, in the Alternative, Motion 
for More Definite Statement[54] ([Proposed) Ordel~ filed by Defendants City of Redondo Beach, Todd 
Heywood, Joseph Leonardi. (Bond, Lisa) 

Filed & Entered: 06/2912012 Motion to Dismiss for Lack of Jurisdiction 
Terminated: 03/03/2013 

58 Docket Text: NOTICE OF MOTION AND Second MOTION to Dismiss for Lack of Jurisdiction per FRCP 12(b) 
(1) filed by Defendant Kamala D Harris. Motion set for hearing on 7/31/2012 at 10:00 AM before Magistrate 
Judge Suzanne H. Segal. (Attachments: # (1) Memorandum ofP's and A's Supporting Dismissal, # (2) 
Supplement Request for Judicial Notice)(Eisenberg, Jonathan) 

Filed & Entered: 06/28120]2 Request to Substitute Attorney (G-OI) 
Terminated: 07/0212012 

53 Docket Text: REQUEST to Substitute attorney Lisa Bond in place of attorney Michael W. Webb filed by 
Defendants City of Redondo Beach, Joseph Leonardi. (Attachments: # (1) Proposed Order Order on Request for 
Approval of Substitution of Attorney)(Bond, Lisa) 

Filed & Entered: 06/27/2012 Minutes of In Chambers OrderlDirective - no proceeding held 
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Docket Text: MINUTE ORDER IN CHAMBERS by Magistrate Judge Suzanne H. Segal: ORDER 

52 CLARIFYING DEADLINE FOR RESPONSE TO FIRST AMENDED COMPLAINT; the Court extends the 
deadline by one day and ORDERS Harris, Leonardi and City of Redondo Beach to file a response to the First 
Amended Complaint by Friday, June 29, 2012. See order for further details. (jy) 

Filed: 06/19/2012 Proof of Service (subsequent documents) 
Entered: 06/20/2012 

48 - Docket Text: PROOF OF SERVICE filed by plaintiff Charles Nichols, re Summons Issued, Amended Complaint 
[47] served On 06/07/12. (afe) 

Filed: 06/19/2012 Proof of Service (subsequent documents) 
Entered: 06/20/2012 

49 - Docket Text: PROOF OF SERVICE filed by plaintiff Charles Nichols, re Summons Issued, Amended Complaint 
[47] served on 06/07/12. (afe) 

Filed: 06/19/2012 Proof of Service (subsequent documents) 
Entered: 06/20/2012 

50 - Docket Text: PROOF OF SERVICE filed by plaintiff Charles Nichols, re Summons Issued, Amended Complaint 
[47] served on 06/07/12. (afe) 

Filed: 06/19/2012 Proof of Service (subsequent documents) 
Entered: 06/20/2012 

S1 - Docket Text: PROOF OF SERVICE filed by plaintiff Charles Nichols, re Summons Issued, Amended Complaint 
[47] served on 06/07/12. (afe) 

Filed & Entered: OS/30/20 12 Amended Complaint 
47 Docket Text: FIRST AMENDED COMPLAINT amending Complaint [1] filed by plaintiff Charles Nichols. (jy) 

(Additional attachment(s): # (2) Amended Summons) 

Filed & Entered: OS/07/2012 Order on Motion for Review 

4S Docket Text: MINUTES (IN CHAMBERS)by Judge S. James Otero: The Court deems the Plaintiff's MOTION 
for Review of Magistrate Judges report and recommendation [41] as an objection. Accordingly, the Court takes 
the hearing off its calendar. (lc) 

Filed: OS/0712012 R&R - Accepting Report and Recommendations 
Entered: OS/08/2012 

46 Docket Text: ORDER ACCEPTING FINDINGS, CONCLUSIONS AND RECOMMENDATIONS OF UNITED 
STATES MAGISTRATE JUDGE by Judge S. James Otero; Plaintiffs claims against Attorney General Kamala 
D. Harris are DISMISSED WITH LEAVE TO AMEND for lack of subject matter jurisdiction pursuant to Federal 
Rule of Civil Procedure 12(b )(1). See orderfor further details. (jy) 

Filed: OS/02/2012 Errata 
Entered: OS/03/2012 

44 - Docket Text: NOTICE OF ERRATA filed by Plaintiff Charles Nichols. correcting MOTION for Review of 
Magistrate Judges report and recommendation re Report and Recommendation (Issued)[40][41] (jy) 

Filed & Entered: OS/01l2012 Reply to Objection to Report and Recommendation 
43 Docket Text: REPLY TO OBJECTION to Report and Recommendation (Issued)[40] filed by Defendant Edmund 

G Brown, Jf. and Defendant Kamala D. Harris (Eisenberg, Jonathan) 

Filed & Entered: 04/17/2012 Motion for Review 
Terminated: OS/07/2012 

41 Docket Text: NOTICE OF MOTION AND MOTION for Review of Magistrate Judges report and 
recommendation [40] filed by plaintiff Charles Nichols. Motion set for hearing on S/24/2012 at 10:00 AM before 
Judge S. James Otero. (Ic) 

Filed & Entered: 04/17/2012 Memorandum in Support of Motion 
42 Docket Text: MEMORANDUM in Support of MOTION for Review of Magistrate Judges report and 

recommendation re Report and Recommendation [41] filed by Plaintiff Charles Nichols. (I c) 
I 
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Filed & Entered: 04/05/2012INotice of Report and Recommendation 
39 Docket Text: NOTICE OF FILING REPORT AND RECOMMENDATION by Magistrate Judge Suzanne H. 

Segal. Objections to R&R due by 4/19/2012 Gy) 

Filed & Entered: 04/05/2012 Report and Recommendation (Issued) 
40 Docket Text: REPORT AND RECOMMENDATION issued by Magistrate Judge Suzanne H. Segal. Re 

Complaint [1] Gy) 

Filed & Entered: 03/19/2012 Reply (Motion related) 
38 Docket Text: REPLY in Support of MOTION to Dismiss for Lack of Jurisdiction[34] filed by Defendant Edmund 

G Brown, Jr. (Eisenberg, Jonathan) 

Filed: 03/12/2012 Memorandum of Points and Authorities in Opposition (non-motion) 
Entered: 03/13/2012 

36 Docket Text: PLAINTIFF'S MEMORANDUM of Points and Authorities in Opposition to Motion to Dismiss [34] 
by defendant Edmund G. Brown, Jr., in his official capacity as governor of California, filed by Plaintiff Charles 
Nichols. (afe) 

Filed: 03/12/2012 Declaration (non-motion) 
Entered: 03/13/2012 

37 
Docket Text: DECLARATION of Charles Nichols re Memorandum of Points and Authorities in Opposition [36] 
filed by Plaintiff Charles Nichols. (afe) 

Filed & Entered: 03/09/2012 Minutes of In Chambers OrderlDirective - no proceeding held 

Docket Text: MINUTE ORDER IN CHAMBERS by Magistrate Judge Suzanne H. Segal re: MOTION to Dismiss 

35 
for Lack of Jurisdiction[34]. On March 8, 2012, in the above-entitled civil rights action, a Motion to Dismiss was 
filed by Defendant Gov. Edmund G. Brown, Jr. Plaintiff shall have until March 23, 2012 to serve and file an 
Opposition to the Motion. Defendants shall have seven (7) days from service of the Opposition to serve and file a 
Reply, if necessary. Thereafter, the Moti.on will be deemed submitted without oral argument. Accordingly, IT IS 
ORDERED that the hearing set for April 10,2012 be taken off calendar. See minute order for further details. Gy) 

Filed & Entered: 03/08/2012 Motion to Dismiss for Lack of Jurisdiction 
Terminated: 05/07/2012 

34 Docket Text: NOTICE OF MOTION AND MOTION to Dismiss for Lack of Jurisdiction filed by Defendant 
- Edmund G Brown, Jr. Motion set for hearing on 4110/2012 at 10:00 AM before Magistrate Judge Suzanne H. 

Segal. (Attachments: # (1) Memorandum Points and Authorities in Support of Motion to Dismiss)(Eisenberg, 
Jonathan) 

Filed: 02/24/2012 Proof of Service (subsequent documents) 
Entered: 02/27/2012 

33 
Docket Text: PROOF OF SERVICE filed by Plaintiff Charles Nichols, Complaint - (Referred) [1 ], Notice of 
Reference to aU S Magistrate Judge (CV-25)[3] served on 02/16/12. (afe) 

Filed & Entered: 02/21/2012 Notice (Other) 
32 Docket Text: Reply to Order Directing Plaintiff to File Response Regarding Application for Entry of Default filed 

by Plaintiff Charles Nichols. Gy) 

Filed & Entered: 02/17/2012 Minutes of In Chambers OrderlDirective - no proceeding held 

31 Docket Text: MINUTE ORDER IN CHAMBERS by Magistrate Judge Suzanne H. Segal: DENYING THE 
REDONDO BEACH DEFENDANTS REQUEST FOR A HEARING (Dkt. Nos. [25]-[26]); See minute order for 
details. Gy) 

Filed & Entered: 02116/2012 Notice (Other) 
30 Docket Text: NOTICE of Error in Submission of Application for Default Judgment Against Defendant Brown 

filed by Plaintiff Charles Nichols. Gy) 

Filed & Entered: 02/15/2012 Minutes ofIn Chambers OrderlDirective - no proceeding held 

29 
Docket Text: MINUTE ORDER IN CHAMBERS by Magistrate Judge Suzanne H. Segal: the Court directs 
Plaintiff to file a response within seven (7) days (February 22, 2012) of the date of this Order stating whether he 
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wishes to withdraw his Application. See minute order for further details. Gy) 

Filed & Entered: 02114/2012 Objection/Opposition (Motion related) 

25 Docket Text: Objection Support re: MOTION to Dismiss Case[12] Redondo Beach Defendants' Objections To 
Plaintiffs Two Requests For Judicial Notice; Requestfor Hearing filed by Defendants City of Redondo Beach, 
City of Redondo Beach Police Department, Joseph Leonardi. (Webb, Michael) 

Filed & Entered: 02/14/2012 Objection/Opposition (Motion related) 

26 Docket Text: Obj ection Support re: MOTION to Dismiss Case[12] Objections To Plaintiffs Notice of Lodging 
- filed by Defendants City of Redondo Beach, City of Redondo Beach Police Department, Joseph Leonardi. (Webb, 

Michael) 

Filed & Entered: 02/14/2012 Reply (Motion related) 
27 Docket Text: REPLY Reply MOTION to Dismiss Case[12] Reply filed by Defendants City of Redondo Beach, 

City of Redondo Beach Police Department, Joseph Leonardi. (Webb, Michael) 

Filed & Entered: 02114/2012 Reply (Motion related) 
28 Docket Text: REPLY Support MOTION to Dismiss for Lack of Jurisdiction[13] filed by Defendant Kamala D 

Harris. (Eisenberg, Jonathan) 

Filed & Entered: 02/1312012 Objection/Opposition (Motion related) 
23 Docket Text: Application for Entry of Default Opposition re: APPLICATION for Clerk to Enter Default against 

defendant Edmund G Brown, Jr[22] filed by Defendant Edmund G Brown, Jf. (Eisenberg, Jonathan) 

Filed: 02110/2012 Request for Judicial Notice 
Entered: 02114/2012 

24 Docket Text: REQUEST FOR JUDICIAL NOTICE of recently decided 9TH CIRCUIT opinion in support of 
- plaintiff's opposition to motions to dismiss by Redondo Beach defendants and Motion to dismiss by defendant 

Kamala D. Harris, Attorney General in her official capacity as Attorney General of Cali fomi a, re MOTION to 
Dismiss for Lack of Jurisdiction[13], filed by Plainfiff Charles Nichols. (afe) 

Filed: 02/08/2012 Request for Judicial Notice 
Entered: 02110/2012 

17 Docket Text: REQUEST FOR JUDICIAL NOTICE IN OPPOSITION TO MOTION TO DISMISS BY 
- REDONDO BEACH DEFENDANTS AND MOTION TO DISMISS BY DEFENDANT KAMALA D. HARRIS 

ATTORNEY GENERAL IN HER OFFICIAL CAPACITY AS ATTORNEY GENERAL OF CALIFORNIA. re 
MOTION to Dismiss for Lack of Jurisdiction[13], filed by plaintiff Charles Nichols. (afe) 

Filed: 02/08/2012 Memorandum of Points and Authorities in Opposition (non-motion) 
Entered: 02110/2012 

.lli Docket Text: PLAINTIFF'S MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION TO 
DEFENDANT KAMALAHARRIS' MOTION TO DISMISS, filed by Plaintiff Charles Nichols. Re: MOTION to I 

Dismiss for Lack of Jurisdiction[13] (afe) 

Filed: 02/08/2012 Memorandum of Points and Authorities in Opposition (non-motion) 
I 
I 

Entered: 02110/2012 
19 Docket Text: PLAINTIFF'S MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION TO 

MOTION TODISMISS BY REDONDO BEACH DEFENDANTS, filed by Plaintiff Charles Nichols. Re: 
MOTION to Dismiss Case[12] (afe) 

Filed: 02/08/2012 Notice of Lodging 
Entered: 02/10/2012 

20 Docket Text: PLAINTIFF'S NOTICE OF LODGING OF COMPUTER DISC CONTAINING VIDEOS 
- REFERENCED AS EXHIBIT 1-1 TO 1-4 IN PLAINTIFF'S MEMORANDUM OF POINTS AND 

AUTHORITIES IN OPPOSITION TO MOTION TO DISMISS BY REDONDO BEACH DEFENDANTS,filed 
by plaintiff Charles Nichols. re Memorandum of Points and Authorities in Opposition (non-motion)[19] (afe) 

Filed: 02/08120 l~IDeclaration (non-motion) 
21 Entered: 02110/2012 

'-- ~ 
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Docket Text: DECLARATION of Charles Nichols, filed by Plaintiff Charles Nichols. (afe) 

Filed: 02/08/2012 Application for Clerk to Enter Default 
Entered: 02110/2012 

22 Terminated: 02116/2012 

Docket Text: APPLICATION for Entry of Default against defendant Edmund G Brown, Jr filed by plaintiff 
Charles Nichols. Oy) 

Filed & Entered: 02/02/2012 Consent to Proceed before US Magistrate Judge - DECLINED by 

16 
Judge 

- Docket Text: CONSENT TO PROCEED before aU. S. Magistrate Judge in accordance with Title 28 Section 636 
(c) and F.R,CIY.P 73(b), consent is hereby DECLINED by Plaintiff Charles Nichols. Oy) 

Filed & Entered: 02/01/2012 Notice (Other) 
1.2 

Docket Text: NOTICE of Errata filed by Defendant Kamala D Harris. (Eisenberg, Jonathan) 

Filed & Entered: 01/31/2012 Minutes of In Chambers OrderlDirective - no proceeding held 

Docket Text: MINUTE ORDER IN CHAMBERS by Magistrate Judge Suzanne H. Segal: re: MOTION to 
Dismiss Case[12] and MOTION to Dismiss for Lack of Jurisdiction[13]. On January 30,2012, in the above-

14 entitled civil rights action, Motions to Dismiss were filed by Defendants City of Redondo Beach and City of 
- Redondo Beach Police Department and by Defendant Kamala D. Harris. Plaintiff shall have until February 14, 

2012 to serve and file an Opposition to the Motions. Defendants shall have seven (7) days from service of the 
Opposition to serve and file a Reply, if necessary. Thereafter, the Motions will be deemed submitted without oral 
argument. Accordingly, IT IS ORDERED that the hearings set for March 6, 2012 be taken off calendar. Oy) 

Filed & Entered: 01/30/2012 Motion to Dismiss Case 
Terminated: 05/07/2012 

12 Docket Text: NOTICE OF MOTION AND MOTION to Dismiss Case filed by Defendants City of Redondo 
- Beach, City of Redondo Beach Police Department, Joseph Leonardi. Motion set for hearing on 3/6/2012 at 10:00 

AM before Magistrate Judge Suzanne H. Sega1. (Attachments: # (1) Memorandum of Points and Authorities, # (2) 
Proposed Order)(Webb, Michael) 

Filed & Entered: 01/30/2012 Motion to Dismiss for Lack of Jurisdiction 
Terminated: 05/07/2012 

1l. Docket Text: NOTICE OF MOTION AND MOTION to Dismiss for Lack of Jurisdiction filed by Defendant 
Kamala D Harris. Motion set for hearing on 316/2012 at 10:00 AM before Magistrate Judge Suzanne H. Segal. 
(Attachments: # (1) Memorandum Supporting pIS and A's)(Eisenberg, Jonathan) 

Filed & Entered: 01/19/2012 Order on Ex Parte Application to Seal (Document) 

Docket Text: MINUTES (IN CHAMBERS): ORDER by Magistrate Judge Suzanne H. Segal: denying [10] Ex 

11 Parte Application to Seal; Plaintiffs Application is DENIED. Plaintiff fails to explain his purpose in filing the 
Report or provide any compelling reason that would justify filing the Report under sea1. There is no pending 
motion and Defendants have not yet answered the Complaint. Furthermore, the Application fails to comply with 
the Local Rules governing ex parte applications. See minute order for further details. Oy) 

Filed: 01/17/2012 Ex Parte Application to Seal (a Document) 
Entered: 01119/2012 

10 Terminated: 01119/2012 

Docket Text: EX PARTE APPLICATION to Submit Document Under Seal and Request for Waiver of Notice 
filed by plaintiff Charles Nichols.Oy) 

Filed: 01112/2012 Proof of Service (subsequent documents) 
Entered: 01117/2012 

5 - Docket Text: PROOF OF SERVICE filed by plaintiff Charles Nichols, re Complaint [1], Notice of Reference to a 
US Magistrate Judge (CV-25)[3] served on 01/09112. (afe) 

Filed: 01/12/2012 Proof of Service (subsequent documents) 

6 Entered: 01117/2012 

Docket Text: PROOF OF SERVICE filed by PLAINTIFF Charles Nichols, re Complaint[I], Notice of Reference 
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to aU S Magistrate Judge (CV-25)[3] served on 01/09/12, (afe) 

Filed: 01/12/2012 Proof of Service (subsequent documents) 
Entered: 01/17/2012 

7 
Docket Text: PROOF OF SERVICE filed by PLAINTIFF Charles Nichols, re Complaint - [1], Notice of 
Reference to aU S Magistrate Judge (CV-25)[3] served on 01109/12. (afe) 

Filed: 01/12/2012 Proof of Service (subsequent documents) 
Entered: 01/17/2012 

Q 
Docket Text: PROOF OF SERVICE filed by PLAINTIFF Charles Nichols, Complaint [1], Notice of Reference to 
aU S Magistrate Judge (CV-25)[3] served on 01109112. (afe) 

Filed: 01/12/2012 Proof of Service (subsequent documents) 
Entered: 01117/2012 

.2 
Docket Text: PROOF OF SERVICE filed by PLAINTIFF Charles Nichols, re Complaint [1], Notice of Reference i 

to aU S Magistrate Judge (CV-25)[3] served on 01109112. (afe) j 

Filed & Entered: 12/07/2011 Order 
4 Docket Text: STANDING ORDER GOVERNING PRE-TRIAL PROCEEDINGS BEFORE THE MAGISTRATE! 

JUDGE by Magistrate Judge Suzanne H. Segal, See order for details. Oy) 
, 
I 

Filed: 1113012011 Complaint - (Referred) 
Entered: 12/0112011 

1 
Docket Text: COMPLAINT filed against Defendants Edmund G Brown, Jr, City of Redondo Beach, City of 
Redondo Beach Police Department, Does 1 to 10, Kamala D Harris, Joseph Leonardi. Case assigned to Judge S. 
James Otero and referred to Magistrate Judge Suzanne H. Sega1.(Filing fee$350 Paid.), filed by Plaintiff Charles 
Nichols. [Summons not issued on 11/30/2011] (et) (Additional attachment(s) added on 1/10/2012: # (1) i 

Summons) (afe). 

Filed: 11130/2011 CertificatelNotice of Interested Parties 
I 

,., Entered: 12/0112011 6. 

Docket Text: CERTIFICATION AND NOTICE of Interested Parties filed by Plaintiff Charles Nichols. (et) i 

. 

Filed: 11/30/2011 Notice of Reference to aU S Magistrate Judge (CV-25) 

.1 Entered: 12/0112011 

Docket Text: NOTICE OF REFERENCE to United States Magistrate Judge Suzanne H. Segal. (et) 
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CENTRAL DISTRICT OF CALIFORNIA sEentd 
n er 

Closed 
CIVIL MINUTES - GENERAL JS-5/JS-6 

Scan Only 

CASE NO.: CV 11-09916 sJO (55) . DATE: July 3, 2013 

TITLE: Charles Nichols v. Edmund G Brown~ et al. 

======================================================================== 
PRESENT: THE HONORABLE 5. JAMES OTERO, UNITED STATES DISTRICT JUDGE 

Victor Paul Cruz 
Courtroom Clerk 

COUNSEL PRESENT FOR PLAINTIFF: 

Not Present 

Not Present 
Court Reporter 

COUNSEL PRESENT FOR DEFENDANTS: 

Not Present 

======================================================================== 
PROCEEDINGS (in chambers): ORDER DENYING PLAINTIFF'S MOTION FOR A 
PRELIMINARY INJUNCTION [Docket No. 85] 

This matter is before the Court on Plaintiff Charles Nichols's ("Plaintiff") Motion for a Preliminary 
Injunction ("Motion"), filed April 10, 2013. Defendant Kamala D. Harris ("Harris"), the Attorney 
General of California, filed an opposition on May 2, 2013. Plaintiff filed a reply on May 7,2013. 
On May 16, 2013, the Court struck the opposition and reply for exceeding the page limitations set 
forth in this Court's Initial Standing Order. Harris thereafter filed her amended Opposition on 
May 28,2013,1 and Plaintiff filed his amended Reply on June 3,2013. The Court found this matter 
suitable for disposition without oral argument and vacated the hearing set for May 20, 2013. See 
Fed. R. Civ. P. 78(b). For the following reasons, the Court DENIES Plaintiff's Motion. 

I. FACTUAL AND PROCEDURAL BACKGROUND 

Plaintiff, proceeding pro 5e, asserts that there is a constitutional right to openly carry a firearm for 
self-defense in "non-sensitive" public spaces. (See generally Second Am. Compl. ("SAC"), ECF 
No. 83.) Plaintiff accordingly contends that certain California laws and municipal ordinances are 
unconstitutional to the extent that they infringe upon this right. 2 Plaintiff alleges that he has 

1 Harris has also filed a number of evidentiary objections to the Declaration of Plaintiff. 
(ECF No.1 04-5.) Because the Court does not rely on Plaintiff's declaration in deciding this 
Motion, the Court declines to rule on these objections. 

2 Specifically, in his SAC Plaintiff challenges California Penal Code sections 25850 
("Section 25850"), 26350 ("Section 26350"), 26400 ("Section 26400"), 26150-26165, 
26175-26190, and 26200-26210 (collectively, the "California Statutes"). (SAC,-m 57-65.) 
Plaintiff also challenges Redondo Beach Municipal Code ordinances 4-35.01 and 4-35.20 
(the "Redondo Beach Ordinances") as an unconstitutional infringement on Plaintiff's right 
to openly carry firearms. (SAC,-r,-r 81-82.) 
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CENTRAL DISTRICT OF CALIFORNIA 

CIVIL MINUTES - GENERAL 

CASE NO.: CV 11-09916 SJO (55) DATE: July 3, 2013 

violated and will continue to violate Section 25850 and the Redondo Beach Ordinances by openly 
carrying a firearm in public spaces. (SAC ~ 49.) Plaintiff points to a specific incident on May 21, 
2012, when Plaintiff was arrested by Redondo Beach police officers for openly carrying an 
unloaded firearm in Redondo Beach after Plaintiffrefused to allow the officers to ascertain whether 
the firearm was loaded. (SAC ~ 45.) Plaintiff also alleges that he has been refused a license to 
carry a weapon pursuant to California Penal Code sections 26150-26225. (SAC ~ 47.) 

Plaintiff filed his initial Complaint on November 30,2011. Plaintiff filed the currently operative SAC 
on March 29, 2013, after the Court accepted the Report and Recommendation of Magistrate 
Judge Segal and dismissed with leave to amend Plaintiff's First Amended Complaint. (See 
generally Order Accepting Findings, Conclusions and Recommendations of United States 
Magistrate Judge, ECF No. 82.) The SAC asserts that Harris has violated Plaintiff's Second, 
Fourth, and Fourteenth Amendment rights pursuant to 42 U.S.C. § 1983 through the enforcement 
of the allegedly unconstitutional California Statutes. 3 (SAC ~~ 55-69.) Plaintiff filed the Motion on 
April 10, 2013. 

II. DISCUSSION 

"The grant of a preliminary injunction is the exercise of a very far reaching power never to be 
indulged in except in a case clearly warranting it." Dymo Indus., Inc. v. Tapeprinter, Inc., 326 F.2d 
141, 143 (9th Cir. 1964). Further, when decidihg a motion for preliminary injunction, "the court is 
not bound to decide doubtful and difficult questions of law or disputed questions of fact." Id. A 
plaintiff seeking a preliminary injunction must establish that: (1) she is likely to succeed on the 
merits; (2) she is likely to suffer irreparable harm in the absence of preliminary relief; (3) the 
balance of equities tips in her favor; and (4) an injunction is in the public interest. Winterv. Natural 
Res. Oef. Council, 555 U.S. 7, 20 (2008). In the Ninth Circuit, a preliminary injunction is also 
appropriate if the plaintiff can show that "serious questions going to the merits were raised and the 
balance of hardship tips sharply towards the plaintiff's favor." Alliance for the Wild Rockies v. 
Cottrell, 622 F.3d 1045, 1052 (9th Cir. 2010) (holding that the sliding scale test remains viable so 
long as plaintiff can satisfy other factors contained in Winter) (citation omitted). 

Plaintiff seeks to preliminarily enjoin the enforcement of Section 25850, Section 26350, and 
Section 26400 (the "Challenged Statutes") on constitutional grounds. (See generally Mot., ECF 
No. 85.) Section 25850 prohibits the carrying of a loaded firearm in public, providing in relevant 
part as follows: 

3 The SAC also alleges claims against Redondo Beach in relation to the Redondo Beach 
Ordinances. (SAC ~~ 70-82.) These claims, however, are not relevant to the instant 
Motion. 
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(a) A person is guilty of carrying a loaded firearm when the person 
carries a loaded firearm on the person or in a vehicle while in any 
public place or on any public street in an incorporated city or in any 
public place or on any public street in a prohibited area of 
unincorporated territory. 

(b) In order to determine whether or not a firearm is loaded for the 
purpose of enforcing this section, peace officers are authorized to 
examine any firearm carried by anyone on the person or in a vehicle 
while in any public place or on any public street in an incorporated city 
or prohibited area of an unincorporated territory. Refusal to allow a 
peace officer to inspect a firearm pursuant to this section constitutes 
probable cause for arrest for violation of this section. 

Cal. Penal Code § 25850(a)-(b). Section 26350 prohibits the carrying of unloaded handguns in 
public, providing specifically that: 

(a)( 1) A person is guilty of openly carrying an unloaded handgun when 
that person carries upon his or her person an exposed and unloaded 
handgun outside a vehicle while in or on any of the following: 

(A) A public place or public street in an incorporated city or city and 
county. 

(8) A public street in a prohibited area of an unincorporated area of a 
county or city and county. 

(C) A public place in a prohibited area of a county or city and county. 

(2) A person is guilty of openly carrying an unloaded handgun when 
that person carries an exposed and unloaded handgun inside or on a 
vehicle, whether or not on his or her person, while in or on any of the 
following: 

(A) A public place or public street in an incorporated city or city and 
county. 

(8) A public street in a prohibited area of an unincorporated area of a 
county or city and county. 

(C) A public place in a prohibited area of a county or city and county. 
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Cal. Penal Code § 26350(a). Finally, Section 26400 prohibits "carrying an unloaded firearm that 
is not a handgun in an incorporated city or city and county when that person carries upon his or 
her person an unloaded firearm that is not a handgun outside a vehicle while in the incorporated 
city or city and county." Cal Penal Code § 26400(a). 

A. Likelihood of Success on the Merits 

Plaintiff argues that a preliminary injunction is appropriate for the following reasons: (1) the 
Challenged Statutes violate the Second Amendment because they infringe Plaintiff's right to 
openly carry a firearm in public; (2) the Challenged Statutes violate the Fourteenth Amendment 
because their application depends on numerous factors including county population and statutory 
exemptions for certain classes of people; (3) Section 25850(b) violates the Fourth Amendment 
because it provides that refusal to comply with a police officer's request to ascertain whether a 
firearm is loaded provides the officer probable cause to effect an arrest; and (4) Section 25850 is 
unconstitutionally vague. (See generally Mot.) 

The Court notes at the outset that Plaintiff is mounting a facial challenge. In his Reply Plaintiff 
alludes to a "death threat against Plaintiff' and argues that this death threat and the Los Angeles 
County Sheriff's Department's purportedly lackluster response to this threat somehow converts 
Plaintiff's challenge into an as-applied challenge. (Reply 3.) Plaintiff also argues that "Plaintiff's 
[M]otion ... explicitly states that his challenge is bothfacial and as-applied." (Reply 2.) These 
arguments are without merit. A "claim is 'facial' [if] ... it is not limited to plaintiffs' particular case, 
but challenges application of the law more broadly." John Doe No.1 v. Reed, 130 S. Ct. 2811, 
2817 (2010). When such a claim "reach[ es] beyond the particular circumstances of the[] plaintiff[] 
... [it] must ... satisfy our standards for a facial challenge to the extent of that reach." {d. Thus, 
an example of an as-applied challenge would be if Plaintiff were being prosecuted by the state of 
California for violation of Section 25850, and Plaintiff then challenged the constitutionality of the 
statute as applied to him. This is not the case here, where Plaintiff contends that the Challenged 
Statutes are unconstitutional generally. 4 (See Mot. 1.) 

Facial challenges to the constitutionality of statutes are disfavored. The Supreme Court has 
explained that: 

Facial challenges are disfavored for several reasons. Claims offacial 
invalidity often rest on speculation. As a consequence, they raise the 
risk of premature interpretation of statutes on the basis of factually 
barebones records. Facial challenges also run contrary to the 
fundamental principle of judicial restraint that courts should neither 
anticipate a question of constitutional law in advance of the necessity 

4 In any event, Plaintiff has provided no fact pattern in his Motion for the Court to analyze. 
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of deciding it nor formulate a rule of constitutional law broader than is 
required by the precise facts to which it isto be applied. Finally, facial 
challenges threaten to short circuit the democratic process by 
preventing laws embodying the will of the people from being 
implemented in a manner consistent with the Constitution. We must 
keep in mind that a ruling of unconstitutionality frustrates the intent of 
the elected representatives of the people. 

Wash. State Grange v. Wash. State Republican Party, 552 U.S. 442, 450-51 (2008) (internal 
citations and quotations marks omitted). The Court considers each of Plaintiffs contentions in 
turn. 

1. Second Amendment 

Plaintiff's primary argument is that the Challenged Statutes unlawfully infringe the right to openly 
carry a firearm in public pursuant to the Second Amendment. The Supreme Court has 
"recognized an individual right under the Second Amendment ... [and] held that this right is 
fundamental and is incorporated against states and municipalities under the Fourteenth 
Amendment." Nordyke v. King, 681 F.3d 1041,1043-44 (9th Cir. 2012) (en banc) (citing Dist. of 
Columbia v. Heller, 554 U.S. 570 (2008); McDonald v. City of Chicago, - U.S. ----, 130 S. Ct. 
3020 (2010)). Specifically, in Hellerthe Supreme Court recognized the Second Amendment "right 
of law-abiding, responsible citizens to use arms in defense of hearth and home." Heller, 554 U.S. 
at 635; see also McDonald, 130 S. Ct. at 3050 ("In Heller, we held that the Second Amendment 
protects the right to possess a handgun in the home for the purpose of self-defense.") This right, 
however, is "not unlimited," and it does not "protect the right of citizens to carry arms for any sort 
of confrontation." Heller, 554 U.S. at 595. Nor is this individual right "a right to keep and carry any 
weapon whatsoever in any manner whatsoever and for whatever purpose. "sId. at 626. 

Lower courts have been cautious, however, in expanding the scope of this right beyond the 
contours delineated in Heller. For instance, the Seventh Circuit explained that Heller should not 
be interpreted as "containing broader holdings than the Court set out to establish: that the Second 
Amendment creates individual rights, one ofwhich is keeping operable handguns at home for self­
defense. What other entitlements the Second Amendment creates, and what regulations 

5 Plaintiff makes much of two nineteenth century state court decisions cited in Heller that 
struck down open carry bans. See Nunn v. State, 1 Ga. 243 (1846); State v. Chandler, 5 
La. Ann. 489 (1850). As indicated by the above discussion, however, Helfer did not adopt 
these cases' holdings. Rather, the Suprem.e Court cited Nunn and Chandler as examples 
of "early-19th century state cases [that] indicated that the Second Amendment right to bear 
arms was an individual right unconnected to militia service, though subject to certain 
restrictions." Heller, 554 U.S. at 611. 
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legislatures may establish, were left open." United States v. Skoien, 614 F.3d 638,640 (7th Cir. 
2010). Likewise, the Fourth Circuit has cautioned that "a considerable degree of uncertainty 
remains as to the scope of [the Second Amendment right announced in Helfer] beyond the home." 
United States v. Masciandaro, 638 F.3d 458, 467 (4th Cir. 2011). Accordingly, "[t]he whole matter 
strikes us as a vast terra incognita that courts should enter only upon necessity and only then by 
small degree." Id. at 475; see also Woolfard v. Gallagher, 712 F.3d 865, - (4th Cir. 2013) 
(reversing district court's holding that a handgun permit law violated the Second Amendment and 
observing that the district court's decision "broke ground that our superiors have not tread" by 
asserting that the Second Amendment right recognized in Heller "extends beyond the home"). 

Courts that have considered the meaning of Helfer and McDonald in the context of open carry 
rights have found that these cases did not hold that the Second Amendment gives rise to an 
unfettered right to carry firearms in pUblic. 6 See, e.g., Gonzalez v. Village of W Milwaukee, 671 
F.3d 649,659 (7th Cir. 2012) ("Whatever the Supreme Court's decisions in Helfer and McDonald 
might mean for future questions about open-carry rights, for now this is unsettled territory"); 
Kacha/sky v. Cnty. of Westchester, 701 F.3d 81, 96 (2d Cir. 2012) (finding that "our tradition ... 
clearly indicates a substantial role for state regulation of the carrying of firearms in public" and 
applying intermediate scrutiny to concealed carry licensing program). 7 District courts in the Ninth 
Circuit have likewise held that "the Second Amendment does not create a fundamental right to 
carry a ... weapon in public." Richards v. Cnty. of Yolo, 821 F. Supp. 2d 1169,1174 (E.D. Cal. 
2011); Peruta v. Cnty. of San Diego, 758 F. Supp. 2d 1106, 1114 (S. D. Cal. 2010) ("declin[ing] to 
assume that [Section 25850] places an unlawful burden on the right to carry a firearm for self­
defense"). 

Here, to succeed on his claims Plaintiff would have to establish both that (1) he has a fundamental 
Second Amendment right to openly carry a firearm in public; and that (2) the Challenged Statutes 
constitute an unconstitutional burden on that right. As is evident from the extant case law, it is far 
from clear that Plaintiff enjoys such a right. Even if he does, though, the Court finds that Plaintiff 
is unlikely to demonstrate that the Challenged Statutes fail to satisfy the applicable standard of 
review and are thus unconstitutional. 

6 The Ninth Circuit has yet to address the issue of open carry with respect to the Second 
Amendment. 

7 But see Moore v. Maidgan, 702 F.3d 933, 936 (7th Cir. 2012) (holding that the Second 
Amendment "implies a right to carry a loaded gun outside the home"). In Moore, the 
Seventh Circuit invalidated an Illinois statute that "flat[ly] ban [ned] ... carrying ready-to-use 
guns outside the home" with no self-defense exception and no provision for obtaining 
concealed-carry licenses. Id. at 940-41. Moore is thus inapposite, because as is discussed 
below, the law at issue there was far more. burdensome than the Challenged Statutes . 
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The Ninth Circuit has not yet established what standard of review should be applied to Second 
Amendment challenges.8 Plaintiff makes the conclusory argument that "[a]t a minimum, strict 
scrutiny is required." (Mot. 14.) Plaintiff cites to no cases, and the Court can find none, where a 
court employed strict scrutiny to evaluate regulations that do not implicate the use or possession 
of firearms in the home. Cf. United States v. Engstrum, 609 F. Supp. 2d 1227, 1231 (D. Utah 
2009) (applying strict scrutiny to statute that made it unlawful to possess a firearm after being 
convicted of domestic violence). Plaintiff also argues that strict scrutiny is warranted because "the 
stated intent of [Section 25850] [was] to disarm the African-American members of the Black 
Panther Party for Self-Defense." (Mot. 14.) However, the text of Section 25850 is race-neutral, 
and Plaintiff has produced no evidence that it has been disproportionately enforced against 
minority groups such as African Americans. As such, the Court declines to apply strict scrutiny 
here. 

Harris asks the Court to adopt the "substantial-burden" test (Opp'n 9), under which "heightened 
scrutiny is appropriate only as to those regulations that substantially burden the Second 
Amendment." United States v. DeCastro, 682 F.3d 160, 164 (2d Cir. 2012).9 Alternatively, Harris 
argues that intermediate scrutiny is the appropriate standard of review. (Opp'n 12.) Because the 
Court concludes that the Challenged Statutes are likely to survive even intermediate scrutiny, the 
Court assumes without deciding that intermediate scrutiny applies for the purposes of this 
Motion. 10 

"[I]ntermediate scrutiny requires the asserted governmental end to be more than just legitimate; 
it must be either 'significant,' 'substantial,' or 'important,' and it requires the 'fit between the 
challenged regulation and the asserted objective be reasonable, not perfect." Peruta, 758 F. 
Supp. 2d at 1117 (citing United States v. Marzzarella, 614 F.3d 85, 98 (3d Cir. 2010)). Harris has 
persuasively argued that California has a substantial interest in increasing public safety by 
restricting the open carry of firearms, both loaded and unloaded. As found by California courts, 
Section 25850 is designed "to reduce the incidence of unlawful public shootings." People v. 
Flores, 169 Cal. App. 4th 568,576 (2008); see also People v. Foley, 149 Cal. App. 3d Supp. 33, 
39 (1983) ("The primary purpose of [Section 25850] is to control the threat to public safety in the 

8 In Nordyke, the Ninth Circuit found that a county ordinance that banned gun shoWs at 
county fairgrounds was "reasonable," and therefore passed constitutional muster, without 
deciding the precise standard of review. Nordyke,681 F.3d at 1044-45. 

9 Other courts that have employed the substantial-burden test include the D. C. Circuit, see 
Hellerv. Dist. of Columbia, 670 F.3d 1244,1256-57 (D.C. Cir. 2011), and the Fourth Circuit, 
see Mascia nda ro , 638 F.3d at 470-71. 

10 Several courts, including those in the Third, Ninth, and Tenth Circuits, have applied 
intermediate scrutiny in the context of regulations touching on the Second Amendment. 
See Peruta, 758 F. Supp. 2d at 1116 (collecting cases). 
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indiscriminate possession and carrying of concealed and loaded weapons.") Likewise, 
SectLon 26350 and Section 26400 were enacted because: 

The absence of a prohibition on "open carry" has created an increase 
in problematic instances of guns carried in public, alarming 
unsuspecting individuals causing issues for law enforcement. 

Open carry creates a potentially dangerous situation. In most cases 
when a person is openly carrying a firearm, law enforcement is called 
to the scene with few details other than one or more people are 
present at a location and are armed. 

In these tense situations, the slightest wrong move by the gun carrier 
could be construed as threatening by the responding officer, who may 
feel compelled to respond in a manner that could be lethal. In this 
situation, the practice of "open carry" creates an unsafe environment 
for all parties involved: the officer, the gun-carrying individual, and for 
any other individuals nearby as well. 

Additionally, the increase in "open carry" calls placed to law 
enforcement has taxed departments dealing with under-staffing and 
cutbacks due to the current fiscal climate in California, preventing 
them from protecting the public in other ways. 

(Decl. of Jonathan M. Eisenberg in Opp'n to Mot. Ex. A ("Legislative History"), at AG0021, Ex. B, 
at AG0092, ECF No.1 04.) Accordingly, the Court finds the first part of the intermediate scrutiny 
test to be satisfied. 

The Court also finds that the Challenged Statutes are designed such that there is a reasonable 
fit between their provisions and the objective of increasing public safety. Notably, unlike the 
statutes at issue in Heller or Moore, the Challenged Statutes all contain an exception for self­
defense. See Cal. Penal Code §§ 26045(a), 26362, 26405. The Challenged Statutes also provide 
for exceptions for, inter alia, defense of property, security guards, police officers, members of the 
military, hunters, target shooters, persons who possess a firearm on their own property, and 
persons who possess a firearm at their lawfulresidence, "including any temporary residence or 
campsite." Cal. Penal Code §§ 25900-26060,26361-26391,26405. In light of this thoughtful and 
comprehensive statutory regime, the Court concludes that the Challenged Statutes likely satisfy 
intermediate scrutiny, and thus Plaintiff is unlikely to succeed on his Second Amendment claim. 

III 

2. Fourteenth Amendment 
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Plaintiff also argues that the Challenged Statutes should be enjoined because they violate the 
equal protection clause of the Fourteenth Amendment insofar as they are applied differently in 
different counties of California, and certain classes of persons are exempt. (Mot. 10-11.) In 
particular, California Penal Code sections 26150 and 26155 provide forthe issuance of open carry 
licenses in counties where the population is less than 200,000. See Cal. Penal Code 
§§ 26150(b )(2); 26155(b )(2). Plaintiff contends that "[g]iven that [ninety-four percent] of the people 
in this state reside in counties with a population of 200,000 or more persons, this is tantamount 
to a de jure ban on openly carried firearms." (Mot. 1 0.) Likewise, Plaintiff avers that the statutory 
exemptions for certain classes of persons such as retired peace officers constitute disparate 
treatment in violation of the equal protection clause of the Fourteenth Amendment. 

As recently held by the Ninth Circuit in Nordyke, "because [the ordinance at issue] does not 
classify ... on the basis of a suspect class, ... rational basis scrutiny applies." Nordyke, 681 
F.3d at 1043 n.2. Likewise, here there is no contention here that the Challenged Statutes classify 
on the basis of race,11 gender, national origin, or any other suspect classification. As such, the 
classifications and exemptions set forth in the Challenged Statutes "need only rationally further 
a legitimate state purpose." Perry Educ. Ass'n v. Perry Local Educators' Ass'n, 460 U.S. 37, 54 
(1983). Here, the California Legislature could have rationally concluded that the open carrying of 
firearms presents a great danger to public safety in more densely populated areas. Likewise, the 
California Legislature could have reasonably believed that certain groups, such as retired police 
officers, were in greater need of self-protection and thus should be allowed to openly carry a 
firearm. The statutory exemptions for groups such as hunters, target shooters, and the military 
are also easily justified as rationally related to legitimate state purposes. As such, the Court finds 
that Plaintiff is unlikely to succeed on his Fourteenth Amendment claim. 

3. Fourth Amendment 

Plaintiff claims that Section 25850(b) violates the Fourth Amendment because it authorizes police 
officers to examine openly carried firearms to determine if they are loaded, and it further provides 
that "refusal to allow a peace officer to inspect a firearm pursuant to this section constitutes 
probable cause for arrest for violation of this section." Cal Penal Code § 25850(b). In support of 
his argument, Plaintiff cites to United States v. Fuentes, 105 F.3d 487 (9th Cir. 1997), for the 
proposition that "[m]ere refusal to consent to a stop or search does not give rise to reasonable 
suspicion or probable cause." Id. at 490. Harris responds that because the Challenged Statutes 
do not offend the Second Amendment, "[a] peace officer would have reasonable, legitimate 

11 As established above, while Plaintiff has submitted evidence that Section 25850 was 
originally enacted in response to members of the Black Panthers openly carrying firearms 
in public, there is no evidence that the Challenged Statutes have been disproportionately 
enforced against any group on the basis of a suspect classification. 
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grounds under Section 25850(a) to check a firearm openly carried in public, to determine if it is 
loaded." (Opp'n 15.) 

Harris is incorrect that there can be no Fourth Amendment violation as a matter of law if the 
Challenged Statutes are constitutional under the Second Amendment. "Under the Fourth 
Amendment, a warrantless arrest requires probable cause." United States v. Lopez, 482 F.3d 
1067, 1072 (9th Cir. 2007). The Ninth Circuit has defined probable cause as "knowledge or 
reasonably trustworthy information sufficient to lead a person of reasonable caution to believe that 
an offense has been or is being committed by the person being arrested." Id. As such, 
determining whether there is probable cause to effectuate an arrest is an inherently fact-intensive 
inquiry that depends on the totality of the circumstances confronting the arresting officers. 

Here, however, Plaintiff is mounting a facial challenge to the constitutionality of Section 25850(b). 
"A facial challenge to a legislative Act is, of course, the most difficult challenge to mount 
successfully, since the challenger must establish that no set of circumstances exists under which 
the Act would be valid." United States v. Salerno, 481 U.S. 739, 745 (1987); see also Alphonsus 
v. Holder, 705 F.3d 1031,1042 n.10 (9th Cir. 2013) (affirming the validity of the rule announced 
in Salerno "[o]utside the First Amendment and abortion contexts"). Plaintiff has not demonstrated 
that Section 25850(b) violates the Fourth Amendment in all possible circumstances. To the 
contrary, the Court can envision any number of scenarios in which a police officer would have 
probable cause to arrest someone after they have refused to allow the officer to determine if their 
firearm was loaded. Accordingly, the Court finds that Plaintiff is not likely to succeed on his claim 
that Section 25850(b) violates the Fourth Amendment. 

4. Vagueness 

Plaintiff also contends that Section 25850 is unconstitutionally vague as to what constitutes a 
"public place" and because "[t]he California [c]ourts cannot agree on what .constitutes a loaded 
firearm." (Mot. 12, 16.) This claim fails at the outset, however, because facial challenges on the 
ground of unconstitutional vagueness that do not involve the First Amendment are not cognizable 
pursuant to Ninth Circuit precedent. See United States v. Purdy, 264 F.3d 809, 811 (9th Cir. 
2001). Plaintiff here is mounting a facial challenge to Section 25850. Accordingly, the Court finds 
that Plaintiff is not likely to succeed on this claim. 

B. Irreparable Harm 

Plaintiff fails to demonstrate that he is likely to suffer irreparable harm in the absence of a 
preliminary injunction. Plaintiff contends that he will suffer such harm because the Challenged 
Statutes constitute a deprivation of his constitutional rights. (Mot. 17-18 (citing Elrod v. Burns, 427 
U.S. 347, 373 (1976)). This argumentfails, however, because Plaintiff is unlikely to establish that 
his constitutional rights have been infringedforthe reasons articulated above. Moreover, Plaintiff's 
"long delay before seeking a preliminary injunction implies a lack of urgency and irreparable 
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harm." Oakland Tribune, Inc. v. Chronicle Pub. Co., Inc., 762 F.2d 1374,1377 (9th Cir. 1985). 
Here, Section 25850 has been on the books since 1967, when it was enacted by the California 
Legislature as California Penal Code section '12031. (See Compl. Ex. 2.) Section 26350 was 
enacted in October2011, and Section 26400 took effect in September2012. See Cal. Penal Code 
§§ 26350, 26400. Nevertheless, Plaintiff did not file his Motion until April 2013. The Court finds 
that this delay shows that the harm alleged by Plaintiff is not so urgent that the extraordinary 
remedy of a preliminary injunction is warranted. 

C. The Balance of Equities and the Public Interest 

Finally, the Court concludes that the balance of equities and the public interest also weigh against 
granting a preliminary injunction. Plaintiff has failed to show that the Challenged Statutes 
constitute an unconstitutional burden on his rights, whereas "a state suffers irreparable injury 
whenever an enactment of its people or their representatives is enjoined." Coalition for Economic 
Equity v. Wilson, 122 F.3d 718,719 (9th Cir. 1997).12 The balance of the equities thus tips in favor 
of Harris. 

Further, as explained above, the Challenged Statutes were enacted because the California 
Legislature found that open carry "creates a potentially dangerous situation ... [where] the 
slightest wrong move by the gun carrier could be construed as threatening by the responding 
officer, who may feel compelled to respond in a manner that could be lethal." (Legislative History, 
at AG0021.) Plaintiff has given this Court no reason to second-guess the policy judgment of the 
California Legislature, and thus the Court concludes that an injunction would not be in the public 
interest. 

In sum, the Court finds that application of the Winterfactors uniformly weighs against preliminary 
enjoining the enforcement of the Challenged Statutes. 

III. RULING 

F or the foregoing reasons, Plaintiff's Motion is DENIED. The Court refers this matter to Magistrate 
Judge Segal for further proceedings. 

IT IS SO ORDERED. 

12 Plaintiff cites to Klein v. City of San Clemente, 584 F.3d 1196 (9th Cir. 2009), which held 
that the balance of equities favored an injunction when the plaintiff was likely to succeed 
on his claim that a municipality's anti-littering ordinance violated the First Amendment. Id. 
at 1208. Klein is inapposite, as the Court has found that Plaintiff is unlikely to succeed on 
his constitutional claims here. 
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