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United States District Court
Central District of California

Charles Nichols,
Plaintiff,

VS,

Case No.:

V11 09916 $3°

EDMUND G. BROWN, Jr., in his

official capacity as Governor of

COMPLAINT FOR DECLARATORY

California, KAMALA D. HARRIS,

Attorney General, in her official JUDGMENT AND
capacity as Attorney General of INJUNCTIVE RELIEF
California, CITY OF REDONDO 42US.C. 93 1983
BEACH, CITY OF REDONDO %%%%NTE %%1\%%
BEACH POLICE DEPARTMENT, FOURTEENTH AMENDMENT
CITY OF REDONDO BEACH DEMAND FOR JURY TRIAL
POLICE CHIEF JOSEPH LEONARDI
and DOES 1 to 10,

Defendants.

JURISDICTION

1. This Court has subject matter jurisdiction over this action pursuant to 28
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U.S.C. §§ 1331, 1343, 2201, 2202 and 42 U.S.C. §§ 1983. This Court has personal
jurisdiction over Defendants because, inter alia, they acted under the color of laws,
policies, customs, and/or practices of the State of California and/or within the
geographic confines of the State of California. This Court has supplemental
jurisdiction over any state law causes of action arising from the same operative
facts under 28 U.S.C. § 1367. This action arises under the Constitution of the laws
of the United States.

VENUE
2. Venue lies in this District pursuant to 28 U.S.C. § 1391(b) and/or the Civil

Local Rules for bringing an action in this district.

PARTIES
3. Plaintiff, Charles E. Nichols is a US Citizen and resident of California
residing in the City of Lawndale, Los Angeles County, California. Mr. Nichols is
a partially disabled engineer who holds a Bachelor of Science Degree, an M.B.A.
and who has completed sufficient graduate level work in Business Administration
and Computer Science & Engineering to teach graduate and undergraduate level
courses in both subjects. He is a writer of books on Egyptian Hieroglyphs. Mr.
Nichols is the lawful owner of a machine-gun* registered pursuant to the National
Firearms Act of 1934 which requires an extensive background check by both state
and Federal authorities before one can take possession of said firearm.
Accordingly, Mr. Nichols is not a convicted felon or otherwise disqualified from
possessing a firearm under either the laws of the State of California or the laws of
the United States. *Plaintiff does not seek to openly carry, or even posses a
machine-gun in the state of California. The fact that Plaintiff lawfully owns this

class of firearm is indicative that Plaintiff is not a prohibited person nor otherwise

disqualified from possessing and openly carrying an ordinary revolver or pistol.

COMPLAINT FOR DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF - 2
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4. Plaintiff Mr. Nichols would openly carry a loaded and fully functional
handgun in public for self-defense, but he refrains from doing so because he fears
arrest, prosecution, fine, and imprisonment as he understands it is unlawful to

openly carry a handgun in California for the purpose of self-defense.

5. Defendant, Edmund G. Brown Jr. (BROWN), is being sued in his official
capacity as Governor of the State of California. The Governor has the supreme
executive power in the State and is responsible for the faithful execution of the
laws of the State of California. See Article 5, Section 1 of the California

Constitution.

6. Defendant, Kamala Harris (HARRIS), is being sued in her official capacity
as the chief legal officer of the State of California who is charged with enforcing
the statutes of the State of California. California Attorney General

KAMALA HARRIS has concurrent prosecutorial jurisdiction with the state’s fifty-
eight District Attorneys, and she is bound by a duty to seek substantial justice and
avoid the filing of criminal charges in which she knows (or reasonably should
know) are not supported by probable cause and/or are unconstitutional. HARRIS
also has an independent duty to disclose information beneficial to the accused and,
by extension, she has a duty to prevent wrongful arrests in the first place when she
has the power to do so. The Attorney General has direct supervision over every
district attorney and sheriff and over such other law enforcement officers as may
be designated by law, in all matters pertaining to the duties of their respective
offices. See Article 5, Section 13 of the California Constitution.

7. Defendant CITY OF REDONDO BEACH is a municipal subdivision of the
State of California located in Los Angeles County. Defendant CITY OF

REDONDO BEACH maintains a Police Department and is responsible for setting

COMPLAINT FOR DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF - 3
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the policies and procedures of that Department, including but not limited to the

training and discipline of peace officers employed by Defendant.

8.  Defendant CITY OF REDONDO BEACH POLICE DEPARTMENT is a
police department within the City of Redondo Beach.

9. Defendant CITY OF REDONDQO BEACH POLICE CHIEF Joseph Leonardi
(LEONARDI) is the Chief of Police for the CITY OF REDONDO BEACH. He is
employed by the CITY OF REDONDQO BEACH for all relevant time periods for
this complaint. The Chief of Police is the chief executive officer of the department
and the final departmental authority in all matters of policy, operation and
discipline. Through LEONARDI, the department is responsible for the
enforcement of all laws and ordinances coming within its legal jurisdiction. The

Chief of Police is responsible for the entire department's operations.

STATEMENT OF FACTS
10. Defendants prohibit individuals like Mr. Nichols and other law-abiding
citizens from the possession and carrying of a fully functional loaded handgun
pursuant to various California statutes. Specifically, California statute Penal Code
section 12031 (See EXHIBIT 1) provides in part:

(a) (1) A person is guilty of carrying a loaded firearm when he or she carries a
loaded firearm on his or her person or in a vehicle while in any public place or on
any public street in an incorporated city or in any public place or on any public

street in a prohibited area of unincorporated territory.

11.  This statute, hereinafier referred to as PC12031, has an unconstitutionally

restrictive self-defense exception which states as follows:

COMPLAINT FOR DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF - 4
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PC12031 (j) (1) Nothing in this section is intended to preclude the carrying of any
loaded firearm, under circumstances where it would otherwise be lawful, by a
person who reasonably believes that the person or property of himself or herself or
of another is in immediate, grave danger and that the carrying of the weapon is
necessary for the preservation of that person or property. As used in this
subdivision, "immediate" means the brief interval before and afier the local law
enforcement agency, when reasonably possible, has been notified of the danger and

before the arrival of its assistance.

12, Effective January 1, 2012, PC12031 becomes PC25850. PC12031(a)(1)
becomes PC25850(a). PC12031(e) becomes PC25850(b). PC12031(j)(1) becomes
PC26045(a).

13, The State of California has no licensing scheme in which to provide for a
loaded handgun to be openly carried in counties with a population of 200,000 or
more persons. Even then, these permits are issued at the discretion of the issuing
authority (County Sheriff or Chief of Police) in one’s city or county of residence.
Applications are available only to residents of that county and, if granted, are valid
ONLY IN that county. See California Penal Code section 12050 (PC12050). 94%
of the residents of the State of California reside in counties with a population of
200,000 or more persons. Plaintiff resides in a county with a population of more
than 200,000 persons. Plaintiff is therefore prohibited from even applying for a
license to openly carry a loaded handgun. This alone is sufficient to make a
procedural due process claim had the US Supreme Court ruled that a license were

required. It did not, therefore Plaintiff does not assert such a claim.

14.  California Penal Code Section 1203 1(e) states:

COMPLAINT FOR DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF - 5
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In order to determine whether or not a firearm is loaded for the purpose of
enforcing this section, peace officers are authorized to examine any firearm carried
by anyone on his or her person or in a vehicle while in any public place or on any
public street in an incorporated city or prohibited area of an unincorporated
territory. Refusal to allow a peace officer to inspect a firearm pursuant to this

section constitutes probable cause for arrest for violation of this section.

15. On September 1%, 2011 Plaintiff received a written, not so thinly veiled
death threat. Plaintiff filed a criminal report with the Los Angeles County
Sheriff’s department. The person who made the threat has not been arrested.
Plaintiff is prohibited under California law from carrying a loaded firearm in
public for the purpose of self-defense. Plaintiff does not have the financial
resources to hire armed body guards. Plaintiff does own a handgun. Plaintiff
would openly carry a loaded and functional handgun in public for the purpose of
self-defense, but he refrains from doing so because he fears arrest, prosecution,
fine, and imprisonment as he understands it is unlawful to openly carry a handgun

in California for the purpose of self-defense.

16. California Penal Code section 12031(i) states:
(i) Nothing in this section shall prevent any person from carrying a loaded firearm
in an area within an incorporated city while engaged in hunting, provided that the

hunting at that place and time is not prohibited by the city council.

17.  Openly carrying a loaded firearm for the purpose of self-defense is at a
minimum a misdemeanor. If one is openly carrying a loaded handgun that was
purchased before the registry requirement went into effect then openly carrying a
loaded handgun for the purpose of self-defense is punishable as a felony. See
PC12031(F).

COMPLAINT FOR DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF - 6
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18. Plaintiff’s, as well as millions of other California residents and tens of
millions of persons who are not prohibited from possessing firearms legally in the
United States, handguns were purchased before the registry requirement went into

effect.

HISTORY AND BACKGROUND
19. The legislative intent, history and background of PC12031 were succinctly
described in an October 3, 1968 opinion by then California Attorney General
Thomas C. Lynch which read in part:

“In April 1967 Assembly Bill 1591 was introduced and included the addition of
section 12031 to the Penal Code. At this time it prohibited the carrying of a loaded
firearm on a public street or in a public place in an incorporated city. On May 2,
1967, members of the Black Panther organization entered the Assembly Chambers
armed with “pistols, rifles and at least one sawed-off shotgun,” all to the great
alarm of the members of the Assembly. The Sacramento Bee, May 2, 1967, at 1,
A.B. 1591 was then made an urgency measure. The provisions of the proposed
section 12031 were expanded to extend the application of the section to certain
parts of unincorporated areas. The revised bill also proposed the addition of
sections 171c, 171d, and 171e to the Penal Code. These sections prohibited the
carrying of loaded firearms at the State Capitol, at public schools, including state
colleges and the University of California, and at the Governor’s Mansion or

residence of any elected state officials.

The urgency clause first appended to A.B. 1591 referred to organized bands of men
“armed with loaded firearms” entering the Assembly Chambers. This was a clear
reference to the appearance of members of the Black Panther organization referred

to above. A.B. 1591 was subsequently enacted into laws (Stats. 1967, ch. 960, p.

COMPLAINT FOR DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF - 7
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2459) as an urgency measure. The urgency clause of the bill as enacted reads as
follows: “The State of California has witnessed, in recent years, the increasing
incidence of organized groups and individuals publicly arming themselves for

purposes inimical to the peace and safety of the people of California.

“Although this final version of the clause is broader than its earlier versions, it
remains clear that the Legislature did not direct the provisions of section 12031
against all uses of firearms but only at uses of firearms which are inimical to the

peace and safety of the people of California.” See EXHIBIT 2

20. In a letter to then Governor Ronald Reagan from then Contra Costa County
District Attorney John A. Nejedly dated April 20, 1967, Nejedly states in part:

“Last Friday, a request was made to me, through the Council of Community
Services in Richmond, to meet with the family of a young man killed by a deputy
sheriff in the course of a burglary. 1 met with the family in good faith only to be
confronted with an armed group, the Black Panthers. This group was armed with

pistols and shotguns and threatened to obtain “justice” if their demands were not

met,

Today, this same group is appearing before the County Administration Building

similarly armed, apparently as an incident to a meeting arranged with Sheriff

Young on the same matter.

As the acts of carrying a firearm of these types are not per se a violation of the law,
I respectfully bring these conditions to your attention. Iam concerned as to the
possibilities, particularly when one realizes that in the last instance, we are dealing

with a group not sensitive to reasonable decisions.” See EXHIBIT 3

COMPLAINT FOR DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF - 8
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21.  The following day, Assemblyman Don Mulford sent a letter to Governor
Reagan informing him that he had introduced Assembly Bill 1591 in which he
specifically references the letter of the previous day from District Attorney
Nejedly. In this letter, Assemblyman Mulford states “The Black Panther

movement is creating a serious problem.” See EXHIBIT 4

CONSTITUTIONAL PROVISIONS
22. The Second Amendment states:
A well regulated Militia, being necessary to the security of a free State, the right of
the people to keep and bear Arms, shall not be infringed.
United States Constitution. Amendment II.

23. The Second Amendment guarantees individuals a fundamental right to carry
fully functional loaded handguns in non-sensitive public places for the purpose of

self-defense.

24. The Second Amendment “is fully applicable against the States.” McDonald
v. Chicago, 561 U.S. __ , 130 8. Ct. 3020, 177 L. Ed. 2d 894, 2010 U.S. LEXIS
5523 (2010). Hereinafter referred to as “McDonald.”

25. The Second Amendment “guarantee[s] the individual right to possess and
carry weapons in case of confrontation,” District of Columbia v. Heller, 554 U.S.
570, 592 (2008), 128 S. Ct. 2783;171 L. Ed. 2d 637, 2008 U.S. LEXIS 5268

26. "c. Meaning of the Operative Clause. Putting all of these textual elements
together, we find that they guarantee the individual right to possess and carry

weapons in case of confrontation." District of Columbia v. Heller, 554 U.S. 570,

19 (2008)

COMPLAINT FOR DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF - &
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27.  “This may be considered as the true palladium of liberty . . . . The right to
self-defence is the first law of nature: in most governments it has been the study of
rulers to confine the right within the narrowest limits possible. Wherever standing
armies are kept up, and the right of the people to keep and bear arms is, under any
colour or pretext whatsoever, prohibited, liberty, if not already annihilated, is on
the brink of destruction.” District of Columbia v. Heller, 554 U.S. 570, 33 (2008)

28.  "In Nunn v. State, 1 Ga. 243, 251 (1846), the Georgia Supreme Court
construed the Second Amendment as protecting the “natural right of self-defence”
and therefore struck down a ban on carrying pistols openly. Its opinion perfectly
captured the way in which the operative clause of the Second Amendment furthers
the purpose announced in the prefatory clause, in continuity with the English right:
“The right of the whole people, old and young, men, women and boys, and not
militia only, to keep and bear arms of every description, and not such merely as are
used by the militia, shall not be infringed, curtailed, or broken in upon, in the
smallest degree; and all this for the important end to be attained: the rearing up and
qualifying a well-regulated militia, so vitally necessary to the security of a free
State. Our opinion is, that any law, State or Federal, is repugnant to the
Constitution, and void, which contravenes this right, originally belonging to our
forefathers, trampled under foot by Charles 1. and his two wicked sons and
successors, re-established by the revolution of 1688, conveyed to this land of
liberty by the colonists, and finally incorporated conspicuously in our own Magna
Charta!”" District of Columbia v. Heller, 554 U.S. 570, 39, 40 (2008) Hereinafter

referred to as Nunn.

29. '"Likewise, in State v. Chandler, 5 La. Ann. 489, 490 (1850), the Louisiana

Supreme Court held that citizens had a right to carry arms openly: “This is the right
guaranteed by the Constitution of the United States, and which is calculated to
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incite men to a manly and noble defence of themselves, if necessary, and of their
country, without any tendency to secret advantages and unmanly assassinations.””
District of Columbia v. Heller, 554 U.S. 570, 40 (2008) Hereinafter referred to as
Chandler.

30. “The right to bear arms has always been the distinctive privilege of freemen.
Aside from any necessity of self-protection to the person, it represents among all
nations power coupled with the exercise of a certain jurisdiction. . . . [I]t was not
necessary that the right to bear arms should be granted in the Constitution, for it
had always existed.” J. Ordronaux, Constitutional Legislation in the United States
241-242(1891)." District of Columbia v. Heller, 554 U.S. 570, 47 (2008)

31. "Although we do not undertake an exhaustive historical analysis today of the
full scope of the Second Amendment, nothing in our opinion should be taken to
cast doubt on longstanding prohibitions on the possession of firearms by felons and
the mentally ill, or laws forbidding the carrying of firearms in sensitive places such
as schools and government buildings, or laws imposing conditions and

qualifications on the commercial sale of arms." District of Columbia v. Heller, 554

U.S. 570, 54, 55 (2008)

32.  The relief requested by Plaintiff will not prohibit Defendants from enforcing
California's restrictions on carrying firearms in sensitive places such as schools and
government buildings. See California Penal Code sections; 171b, 171¢, 171d,
171e, 12021 and California Senate Bill 1080 (2010).

33. The relief requested by Plaintiff will not prohibit Defendants from enforcing
California's current laws prohibiting possession of firearms by felons. See United
States v. Vongxay, 594 F.3d 1111, 2010 U.S. App. LEXIS 2682 (9th Cir. Cal.,

12
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2010) Cert Petition to US Supreme Court was unanimously denied. 131 S. Ct. 294;
178 L. Ed. 2d 193; 79 U.S.L.W. 3203, 2010 U.S. LEXIS 7235 Hereinafter referred

to as Vongxay.

34. Neither will it prohibit Defendants from enforcing California's current laws
prohibiting possession of firearms by the mentally ill. See Welfare and Institutions
code sections 5150, 5151, 5152, 5250, 5260, 5270.15, 707(b), 1203.073(b),
12021(c)(1) et al.

35. PC12031 is not a regulatory measure concerned with the commercial sale of

arms.

36. "Few laws in the history of our Nation have come close to the severe
restriction of the District’s handgun ban. And some of those few have been struck
down. In Nunn v. State, the Georgia Supreme Court struck down a prohibition on
carrying pistols openly (even though it upheld a prohibition on carrying concealed
weapons). See 1 Ga., at 251. In Andrews v. State, the Tennessee Supreme Court
likewise held that a statute that forbade openly carrying a pistol “publicly or
privately, without regard to time or place, or circumstances,” 50 Tenn., at 187,
violated the state constitutional provision (which the court equated with the Second
Amendment). That was so even though the statute did not restrict the carrying of
long guns." District of Columbia v. Heller, 554 U.S. 570, 57 (2008) Hereinafter

referred to as Nunn.

37. The relief requested by Plaintiff will not prohibit Defendants from enforcing
California's current restrictions on carrying handguns concealed in public. See

California Penal Code sections 12025 and 12050.
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38. By banning fully functional, loaded handguns from being openly carried for
the purpose of self-defense, PC12031 is a more restrictive ban than the law struck
down in Heller as unconstitutional. In Heller, the District of Columbia law
exempted persons who possessed a handgun prior to the law going into effect.
Heller was licensed to carry a fully functional loaded firearm in public.
"Respondent Dick Heller is a D. C. special police officer authorized to carry a
handgun while on duty at the Federal Judicial Center. He applied for a registration
certificate for a handgun that he wished to keep at home, but the District refused.”
District of Columbia v. Heller, 554 U.S. 570, 2 (2008)

39. "As the quotations earlier in this opinion demonstrate, the inherent right of
self-defense has been central to the Second Amendment right. The handgun ban
amounts to a prohibition of an entire class of “arms” that is overwhelmingly
chosen by American society for that lawful purpose." District of Columbia v.
Heller, 554 U.S. 570, 56 (2008)

40. "In Andrews v. State, the Tennessee Supreme Court likewise held that a
statute that forbade openly carrying a pistol “publicly or privately, without regard
to time or place, or circumstances,” 50 Tenn., at 187, violated the state
constitutional provision (which the court equated with the Second Amendment).

That was so even though the statute did not restrict the carrying of long guns.
District of Columbia v. Heller, 554 U.S. 570, 57 (2008) Hereinafter referred to as

Andrews.

41. Vongxay argued that the dicta in Heller was "orbiter dicta." "Vongxay
nevertheless contends that the Court’s language about certain long-standing
restrictions on gun possession is dicta, and therefore not binding. We disagree.

Courts often limit the scope of their holdings, and such limitations are integral to

COMPLAINT FOR DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF - L3
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those holdings. Indeed, “[}]egal rulings in a prior opinion are applicable to future
cases only to the degree one can ascertain from the opinion itself the reach of the
ruling.” Penuliar v. Mukasey, 528 F.3d 603, 614 (9th Cir. 2008); see also Black’s
Law Dictionary 1100 (7th ed. 1999) (defining dictum as a statement in an opinion
that is “unnecessary to the decision in the case and therefore not precedential”).

Vongxay 2353

42. Like Andrews, the internal citations of Chandler and Nunn clearly reference

the right to openly carry a fully functional loaded handgun in public.

43.  The 7" Circuit Court of Appeals likewise held that the scope of the Second
Amendment was broader than one’s front door in Ezell v City of Chicago 651 F.3d

684, 2011 U.S. App. LEXIS 14108.

44, "On the present record, the plaintiffs are entitled to a preliminary injunction
against the firing-range ban. The harm to their Second Amendment rights cannot
be remedied by damages, their challenge has a strong likelihood of success on the
merits, and the City's claimed harm to the public interest is based entirely on
speculation." Ezell v City of Chicago 651 F.3d 684, 2011 at page 3.

45. If the US Supreme Court had intended to limit the Heller decision to
possession of a fully functional loaded firearm only in the home then it will have to
say so more plainly in a subsequent decision. No post-Heller decision by the 9th
Circuit Court of Appeals has limited the scope of the decision only to the home.
Nor have the two cases now seeking an appeal in which the limited self-defense
exception in PC12031(j)(1) was referenced in the two separate District Court

decisions.

15

COMPLAINT FOR DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF - 14



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

' |Case 2:11-cv-09916-SJO-SS  Document 1 Filed 11/30/11 Page 16 of 60 Page ID #:

46. "Itis no answer to say, as petitioners do, that it is permissible to ban the
possession of handguns so long as the possession of other firearms (i.e., long guns)
is allowed. It is enough to note, as we have observed, that the American people
have considered the handgun to be the quintessential self-defense weapon.” Districtﬂ
of Columbia v. Heller, 554 U.S. 570, 58 (2008)

47.  "A broader point about the laws that JUSTICE BREYER cites: All of them
punished the discharge (or loading) of guns with a small fine and forfeiture of the
weapon (or in a few cases a very brief stay in the local jail), not with significant
criminal penalties. They are akin to modern penalties for minor public-safety
infractions like speeding or jaywalking. And although such public-safety laws may
not contain exceptions for self-defense, it is inconceivable that the threat of a
jaywalking ticket would deter someone from disregarding a “Do Not Walk” sign in
order to flee an attacker, or that the Government would enforce those laws under
such circumstances. Likewise, we do not think that a law imposing a 5-shilling fine
and forfeiture of the gun would have prevented a person in the founding era from
using a gun to protect himself or his family from violence, or that if he did so the
law would be enforced against him. The District law, by contrast, far from
imposing a minor fine, threatens citizens with a year in prison (five years for a
second violation) for even obtaining a gun in the first place. See D. C. Code §7-
2507.06." District of Columbia v. Heller, 554 U.S. 570, 61-62 (2008)

48. Defendant CITY OF REDONDO BEACH imposes a minor fine for illegally
hunting or discharging a bullet "...in, over, across, along, or upon any public street,

sidewalk, lane, alley, or public place in the City." See Redondo Beach Municipal
Code 4-25.01 and 1-2.03.

49, The Fourth Amendment states:

16

COMPLAINT FOR DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF - 15



10

1

12

13

14

15

16

17

18

19

20

21

22

23

24

23

26

27

28

*licase 2:11-cv-09916-SJO-SS Document 1 Filed 11/30/11 Page 17 of 60 Page ID #

"The right of the people to be secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures, shall not be violated, and no Warrants
shall issue, but upon probable cause, supported by QOath or affirmation, and
particularly describing the place to be searched, and the persons or things to be
seized."

United States Constitution. Amendment IV,

50. Article I, Section I of the California Constitution states:

ARTICLE 1 DECLARATION OF RIGHTS

SECTION 1. All people are by nature free and independent and have inalienable
rights. Among these are enjoying and defending life and liberty, acquiring,
possessing, and protecting property, and pursuing and obtaining safety, happiness,
and privacy.

California Constitution, Article I, Section 1.

51. By denying Plaintiff the means by which he may defend his life, liberty and
property in public by enforcing PC12031; Defendants are violating Plaintiff’s
rights under Article I, Section I of the California Constitution.

52.  The Plaintiff in this action, and all other law abiding citizens and residents in
the State of California, is suffering serious and irreparable violations of his
Constitutional rights and civil liberties as a result of Defendants actions.
Defendants will continue to seriously and irreparably violate Plaintiff’s
Constitutional rights and civil liberties unless this Court grants the relief requested
by Plaintiff. An actual and substantial controversy exists between Plaintiff and
Defendants. In violating Plaintiff’s rights under the United States and California
Constitutions, Defendants have acted, are acting and will be acting under color of

law.
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33. Plaintiff has no plain, speedy and adequate remedy at law against
Defendants and PC12031 other than the relief requested in this complaint.

54.  12.  On October 9, 2011 California Governor BROWN signed into law
Assembly Bill 144 (A.B. 144) which makes it a crime, effective January 1, 2012 to
openly carry an unloaded handgun in public. A.B. 144 is newly enacted and
therefore has no Penal Code section number in 2011. Effective January 1, 2012, it
becomes California Penal Code Section 26350. See EXHIBIT 5.

55. Plaintiff is entitled to a declaration that California Penal Code section 12031
is unconstitutional on its face and to an order preliminarily and permanently

enjoining its enforcement.

56. California Penal Code section 12031 in conjunction with Assembly Bill 144
provides for a complete prohibition on handguns openly carried for the purpose of
self-defense throughout the urban areas of the state of California and, in certain
circumstances, even in otherwise remote rural areas were openly carried loaded

handguns are not otherwise prohibited.

57. It may have been “clear” to the Attorney General in1967 that PC12031 was
directed only towards the activities of the Black Panthers but in the subsequent 44
years it has been directed at peaceful private citizens. Even at hunters which the

legislature and then governor intended to exempt from the provisions of the statute.

58. The California Courts have failed to recognize the Second Amendment,
post-Heller. In THE PEOPLE, Plaintiff and Respondent, v. CARL WAYNE
ELLISON, Defendant and Appellant 196 Cal. App. 4th 1342; 128 Cal. Rptr. 3d
245; 2011 Cal. App. LEXIS 842 the decision cited Peruta v. County of San Diego

18
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(2010) 678 F.Supp.2d 1046, 2010 WL, 5137137 stating that the United States
District Court concluded that Penal Code sections 12031 and 12050 did pass
constitutional muster. She did not. The Plaintiffs in that case did not challenge
PC12031. She did say at page 9 “Here, to the extent that Penal Code sections
12025 and 12050 and Defendant’s policy burden conduct falling within the scope
of the Second Amendment, if at all, the burden is mitigated by the provisions of
section 12031 that expressly permit loaded open carry for immediate self-defense.”
Apparently relying, in part, on People v. Flores, 169 Cal. App. 4th 568, 576-77
(Cal. Ct. App. 2008); both cased cited the self-defense exception in PC12031()(1).

59.  Even post-McDonald, the California courts do not even recognize the right
of have a loaded firearm in one’s place of residence, even though PC12031(2)(1)
states that the statute does not apply to a place of residence. See Garber v. Superior
Court, 184 Cal. App. 4th 724; 109 Cal. Rptr. 3d 278; 2010 Cal. App. LEXIS 680
and Garber v. Superior Court, 2010 Cal. LEXIS 7893 (Cal., Aug. 11, 2010).

FIRST CLAIM FOR RELIEF:
SECOND AMENDMENT, FOURTEENTH AMENDMENT
UNITED STATES CONSTITUTION
42 USC § 1983, 1988 - INJUNCTIVE/DECLARATORY RELIEF
AGAINST ALL DEFENDANTS
60. Paragraphs 1 through 59 are incorporated by reference as though fully set
forth.

61. Plaintiff and other law-abiding citizens of the State of California lawfully
own handguns. But for California Penal Code section 12031 they would forthwith
openly carry their fully functional loaded handguns for the purpose of self-defense
and for other lawful purposes.
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62.  As aresult of California Penal Code section 12031 and the enforcement
thereof by Defendants and their agents and employees, Mr. Nichols, and other law-
abiding citizens of the State of California, are subjected to irreparable harm in that
he and they are unable to openly carry fully functional loaded handguns to protect
himself and themselves outside of their homes, subjecting them to endangerment
and vicious attacks at the hands of criminals and other predators. The
aforementioned California statute violates Plaintiffs’ Constitutional rights as set
forth herein. The aforementioned statute is unconstitutional on its face (more so in
conjunction with California Penal Code section 26350). “Individuals enjoy a right
to carry handguns “for the purpose . . . of being armed and ready for offensive or
defensive action in a case of conflict with another person.” Heller, 10.
PC12031(j)(1) is available only after one has been confronted and only then when

he is in grave, immediate danger. Even then, it is only an affirmative defense.

63. Plaintiff requests declaratory and/or prospective injunctive relief under 42
U.S.C. § 1983 against the Defendants to prevent future violations of his
constitutional right to openly carry a loaded handgun in public for the purpose of
self-defense and other lawful purposes.

SECOND CLAIM FOR RELIEF:
FOURTH AMENDMENT, UNITED STATES CONSTITUTION
42 USC § 1983, 1988 - INJUNCTIVE/DECLARATORY RELIEF
AGAINST ALL DEFENDANTS
64. Paragraphs 1 through 63 are incorporated by reference as though fully set
forth.

65. California Penal Code § 1203 1(e) is unconstitutional on its face (more so in

conjunction with California Penal Code section 26350). Mere possession of a
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loaded firearm, (i.e., exercising a fundamental right) when otherwise lawful,
cannot support a finding of probable cause to believe a crime has been committed,
such that the Fourth Amendment’s warrant requirement can be legislatively

disregarded.
66. California Penal Code section 12031(e) is Facially unconstitutional.

67. Plaintiff requests declaratory and/or prospective injunctive relief under 42
U.S.C. § 1983 against the Defendants to prevent future violations of his
constitutional right to be free from unreasonable search and/or seizure under the
Fourth Amendment to the United States Constitution, while he is exercising his
Second Amendment rights.

THIRD CLAIM FOR RELIEF:
SECOND AMENDMENT, FOURTEENTH AMENDMENT
UNITED STATES CONSTITUTION
42 USC § 1983, 1988 - INJUNCTIVE/DECLARATORY RELIEF
AGAINST ALL DEFENDANTS
68. Paragraphs 1 through 67 are incorporated by reference as though fully set
forth.

69. As Applied in this case, California Penal Code section 12031 is

unconstitutional (more so in conjunction with California Penal Code section

26350).

70. Plaintiff requests declaratory and/or prospective injunctive relief under 42
U.S.C. § 1983 against the Defendants to prevent future violations of his

COMPLAINT FOR DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF - 20
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constitutional right to openly carry a loaded handgun in public for the purpose of
self-defense and other lawful purposes.

FOURTH CLAIM FOR RELIEF:
FOURTH AMENDMENT, UNITED STATES CONSTITUTION
42 USC § 1983, 1988 - INJUNCTIVE/DECLARATORY RELIEF
AGAINST ALL DEFENDANTS
71. Paragraphs 1 through 70 are incorporated by reference as though fully set
forth.

72.  As Applied in this case, California Penal Code section 1203 1(e) is

unconstitutional (more so in conjunction with California Penal Code section

26350).

73.  Authorizing peace officers to detain and search individuals and seize their
property without a warrant, probable cause or even reasonable suspicion that a

crime has been committed is a violation of the Fourth Amendment to the United

States Constitution.

74. Plaintiff requests declaratory and/or prospective injunctive relief under 42
U.S.C. § 1983 against the Defendants to prevent future violations of his
constitutional right to be free from unreasonable search and/or seizure under the
Fourth Amendment to the United States Constitution, while he is exercising his
Second Amendment rights.
FIFTH CLAIM FOR RELIEF:
FOURTEENTH AMENDMENT, UNITED STATES CONSTITUTION
42 USC § 1983, 1988 - INJUNCTIVE/DECLARATORY RELIEF
AGAINST ALL DEFENDANTS
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75.  Paragraphs 1 through 74 are incorporated by reference as though fully set
forth.

76.  California Penal Code section 12031 violates the Equal Protection and Due
Process Clauses of the Fourteenth Amendment for the fundamental right of self-
defense (more so in conjunction with California Penal Code section 26350). This

statute cannot stand consistently with the Fourteenth Amendment.

77.  Plaintiff requests declaratory and/or prospective injunctive relief under 42
U.S.C. § 1983 against the Defendants to prevent future violations of his
fundamental right to self-defense and for other lawful purposes.

SIXTH CLAIM FOR RELIEF:
FOURTEENTH AMENDMENT, UNITED STATES CONSTITUTION
42 USC § 1983, 1988 - INJUNCTIVE/DECLARATORY RELIEF
AGAINST ALL DEFENDANTS
78.  Paragraphs 1 through 77 are incorporated by reference as though fully set
forth.

79.  California Penal Code section 12031 violates the Equal Protection and Due
Process Clauses of the Fourteenth Amendment for even a non-fundamental right
(more so in conjunction with California Penal Code section 26350). The evidence

will show that the statute is arbitrary or irrational.

80.  Plaintiff hopes that the Court will not require him to present the extensive
evidence in support of this claim for relief but Plaintiff is willing to do so should
the Court somehow fail to grant the relief asked for in all of the preceding claims

for relief,
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81. PCI12031 is not an economic regulation, however, under any standard of
review, under any level of scrutiny, under any balancing scheme or means testing;

PC12031 is unconstitutional.

82. Plaintiff requests declaratory and/or prospective injunctive relief under 42
U.S.C. § 1983 against the Defendants to prevent future violations of his
fundamental or non-fundamental right to self-defense and for other lawful
purposes.
SEVENTH CLAIM FOR RELIEF:
VIOLATION OF THE CALIFORNIA CONSTITUTION
AGAINST ALL DEFENDANTS
83. Paragraphs 1 through 82 are incorporated by reference as though fully set
forth.

84. Article I, Section I of the California Constitution provides that “All people
are by nature free and independent and have inalienable rights. Among these are
enjoying and defending life and liberty, acquiring, possessing, and protecting

property, and pursuing and obtaining safety, happiness, and privacy.”

85. California Penal Code section 12031 (more so in conjunction with California
Penal Code section 26350) unconstitutionally prohibits Defendant and other law-
abiding citizens and legal residents of the State of California and the United States
from openly carrying a loaded handgun in non-sensitive public places for the

purpose of self-defense and for other lawful purposes.

86. As aresult, Plaintiff and said persons are denied the instrument by which he

and they may defend their life, liberty, property and safeguard their safety.
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87. Article I, Section 13 of the California Constitution provides that “The right
of the people to be secure in their persons, houses, papers, and effects against
unreasonable seizures and searches may not be violated; and a warrant may not
issue except on probable cause, supported by oath or affirmation, particularly

describing the place to be searched and the persons and things to be seized.

88.  Authorizing peace officers to detain and search individuals and seize their
property without a warrant, probable cause or even reasonable suspicion that a
crime has been committed is a violation of Atticle I, Section 13 of the California

Constitution.

89. Plaintiff requests declaratory and/or prospective injunctive relief under 42
U.S.C. § 1983 against the Defendants to prevent future violations of his
constitutional right to be free from unreasonable search and/or seizure under
Article I, Sections 1 and 13, while he is exercising his Second Amendment rights
and for other lawful purposes.

REQUEST FOR RELIEF
WHEREFORE, Plaintiff requests that this Court:
A.  Enter a declaratory judgment, pursuant to 28 U.S.C. § 2201, that California
statute Penal Code Section 12031 (PC25850) set forth above, and certain other of
its sub-parts including, but not limited to, subsections (a)(1) (PC25850(a)) and (&)
(PC25850(b)), are null and void because they are in violation of the United States
Constitution and laws of the United States, specifically the Second, Fourth and
Fourteenth Amendments and 42 U.S.C. § 1983 and/or Article 1, Sections 1 and 13

of the California Constitution;
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B.  Enter a preliminary and permanent injunction enjoining the Defendants and
their officers, agents, servants, employees and all other persons in concert or
participation with them from enforcing California Penal Code Section 12031
(PC25850 effective 1/1/2012) set forth above, and certain other of its sub-parts as
set forth herein including but not limited to, PC12031(a)(1) (becomes PC25850(a)
on 1/1/2012) and PC12031(e) (becomes PC25850(b) on 1/1/2012) against

Plaintiff and private citizens who are otherwise qualified to possess handguns;

C.  Such other and further relief, including further injunctive relief, against all
Defendants, as may be necessary to effectuate the Court’s judgment or otherwise

grant relief, or as the Court otherwise deems just and equitable;

DEMAND FOR JURY TRIAL
Plaintiff hereby requests a jury trial on all issues raised in this complaint.

26

Dated: November 30, 2011 ZE;: é 2: ,/; /
: Charles Nichols

Plaintiff in Pro Per
PO Box 1302
Red’?ndo Beach, CA

90278
Voice: (424) 634-7381

E-Mai
Charlelechols@Pykrete
.info
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12031. (a) (1) A person is guilty of carrying a loaded firearm when
he or she carries a loaded firearm on his or her person orin a
vehicle while in any public place or on any public street in an
incorporated city or in any public place or on any public street in a
prohibited area of unincorporated territory.

(2) Carrying a loaded firearm in violation of this section is
punishable, as follows:

(A) Where the person previously has been convicted of any felony,
or of any crime made punishable by this chapter, as a felony.

(B) Where the firearm is stolen and the person knew or had
reasonable cause to believe that it was stolen, as a felony.

(C) Where the person is an active participant in a criminal street
gang, as defined in subdivision (a) of Section 186.22, under the
Street Terrorism Enforcement and Prevention Act (Chapter 11
(commencing with Section 186.20) of Title 7 of Part 1), as a felony.

(D) Where the person is not in lawful possession of the firearm,
as defined in this section, or is within a class of persons
prohibited from possessing or acquiring a firearm pursuant to Section
12021 or 12021.1 of this code or Section 8100 or 8103 of the Welfare
and Institutions Code, as a felony.

(E) Where the person has been convicted of a crime against a
person or property, or of a narcotics or dangerous drug violation, by
imprisonment in the state prison, or by imprisonment in a county
jail not to exceed one year, by a fine not to exceed one thousand
dollars ($1,000), or by both that imprisonment and fine.

(F) Where the person is not listed with the Department of Justice
pursuant to Section 11106, as the registered owner of the handgun, by
imprisonment in the state prison, or by imprisonment in a county
jail not to exceed one year, or by a fine not to exceed one thousand
dollars ($1,000), or both that fine and imprisonment.

(G) In all cases other than those specified in subparagraphs (A)
to (F), inclusive, as a misdemeanor, punishable by imprisonment in a
county jail not to exceed one year, by a fine not to exceed one
thousand dollars ($1,000), or by both that imprisonment and fine.

(3) For purposes of this section, "lawful possession of the
firearm" means that the person who has possession or custody of the
firearm either lawfully acquired and lawfully owns the firearm or has
the permission of the lawful owner or person who otherwise has
apparent authority to possess or have custody of the firearm. A
person who takes a firearm without the permission of the lawful owner
or without the permission of a person who has lawful custody of the
firearm does not have lawful possession of the firearm.

(4) Nothing in this section shall preclude prosecution under
Sections 12021 and 12021.1 of this code, Section 8100 or 8103 of the

EXHIBIT 1
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Welfare and Institutions Code, or any other law with a greater
penalty than this section.

(5) (A) Notwithstanding paragraphs (2) and (3) of subdivision (a)
of Section 836, a peace officer may make an arrest without a warrant:

(i) When the person arrested has violated this section, although
not in the officer's presence.

(it) Whenever the officer has reasonable cause to believe that the
person to be arrested has violated this section, whether or not this
section has, in fact, been violated.

(B) A peace officer may arrest a person for a violation of
subparagraph (F) of paragraph (2), if the peace officer has probable
cause to believe that the person is carrying a loaded handgun in
violation of this section and that person is not listed with the
Department of Justice pursuant to paragraph (1) of subdivision (c) of
Section 11106 as the registered owner of that handgun.

(6) (A) Every person convicted under this section who has
previously been convicted of an offense enumerated in Section
12001.6, or of any crime made punishable under this chapter, shall
serve a term of at least three months in a county jail, or, if
granted probation or if the execution or imposition of sentence is
suspended, it shall be a condition thereof that he or she be
imprisoned for a period of at least three months.

(B) The court shall apply the three-month minimum sentence except
in unusual cases where the interests of justice would best be served
by granting probation or suspending the imposition or execution of
sentence without the minimum imprisonment required in this
subdivision or by granting probation or suspending the imposition or
execution of sentence with conditions other than those set forth in
this subdivision, in which case, the court shall specify on the
record and shall enter on the minutes the circumstances indicating
that the interests of justice would best be served by that
disposition.

(7) A violation of this section which is punished by imprisonment
in a county jail not exceeding one year shall not constitute a
conviction of a crime punishable by imprisonment for a term exceeding
one year for the purposes of determining federal firearms
eligibility under Section 922(g)(1) of Title 18 of the United States
Code.

(b) Subdivision (a) shall not apply to any of the following:

(1) Peace officers listed in Section 830.1 or 830.2, or
subdivision (a) of Section 830.33, whether active or honorably
retired, other duly appointed peace officers, honorably retired peace
officers listed in subdivision (c) of Section 830.5, other honorably
retired peace officers who during the course and scope of their

EXHIBIT 1
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employment as peace officers were authorized to, and did, carry
firearms, full-time paid peace officers of other states and the

federal government who are carrying out official duties while in
California, or any person summoned by any of those officers to assist
in making arrests or preserving the peace while the person is

actually engaged in assisting that officer. Any peace officer
described in this paragraph who has been honorably retired shall be
issued an identification certificate by the law enforcement agency
from which the officer has retired. The issuing agency may charge a
fee necessary to cover any reasonable expenses incurred by the agency
in issuing certificates pursuant to this paragraph and paragraph

3).

Any officer, except an officer listed in Section 830.1 or 830.2,
subdivision (a) of Section 830.33, or subdivision (c) of Section
830.5 who retired prior to January 1, 1981, shall have an endorsement
on the identification certificate stating that the issuing agency
approves the officer's carrying of a loaded firearm,

No endorsement or renewal endorsement issued pursuant to paragraph
(2) shall be effective unless it is in the format set forth in
subparagraph (D) of paragraph (1) of subdivision (a) of Section
12027, except that any peace officer listed in subdivision (f) of
Section 830.2 or in subdivision (c) of Section 830.5, who is retired
between January 2, 1981, and on or before December 31, 1988, and who
is authorized to carry a loaded firearm pursuant to this section,
shall not be required to have an endorsement in the format set forth
in subparagraph (D) of paragraph (1) of subdivision (a) of Section
12027 until the time of the issuance, on or after January 1, 1989, of
a renewal endorsement pursuant to paragraph (2).

(2) A retired peace officer, except an officer listed in Section
830.1 or 830.2, subdivision (a) of Section 830.33, or subdivision (c)
of Section 830.5 who retired prior to January 1, 1981, shall
petition the issuing agency for renewal of his or her privilege to
carry a loaded firearm every five years. An honorably retired peace
officer listed in Section 830.1 or 830.2, subdivision (a} of Section
830.33, or subdivision (c) of Section 830.5 who retired prior to
January 1, 1981, shall not be required to obtain an endorsement from
the issuing agency to carry a loaded firearm. The agency from which a
peace officer is honorably retired may, upon initial retirement of
the peace officer, or at any time subsequent thereto, deny or revoke
for good cause the retired officer's privilege to carry a loaded
firearm. A peace officer who is listed in Section 830.1 or 830.2,
subdivision (a) of Section 830.33, or subdivision (c) of Section
830.5 who is retired prior to January 1, 1981, shall have his or her
privilege to carry a loaded firearm denied or revoked by having the

EXHIBIT 1

29



' Casé 2:11-cv-09916-SJO-SS Document 1 Filed 11/30/11 Page 31 of 60 Page ID #:31

agency from which the officer retired stamp on the officer's
identification certificate "No CCW privilege."

(3) An honorably retired peace officer who is listed in
subdivision (c) of Section 830.5 and authorized to carry loaded
firearms by this subdivision shall meet the training requirements of
Section 832 and shall qualify with the firearm at least annually. The
individual retired peace officer shall be responsible for
maintaining his or her eligibility to carry a loaded firearm. The
Department of Justice shall provide subsequent arrest notification
pursuant to Section 11105.2 regarding honorably retired peace
officers listed in subdivision (c) of Section 830.5 to the agency
from which the officer has retired.

(4) Members of the military forces of this state or of the United
States engaged in the performance of their duties.

(5) Persons who are using target ranges for the purpose of
practice shooting with a firearm or who are members of shooting clubs
while hunting on the premises of those clubs.

(6) The carrying of handguns by persons as authorized pursuant to
Article 3 (commencing with Section 12050) of Chapter 1 of Title 2 of
Part 4.

(7) Armored vehicle guards, as defined in Section 7521 of the
Business and Professions Code, (A) if hired prior to January 1, 1977,
or (B) if hired on or after that date, if they have received a
firearms qualification card from the Department of Consumer A f¥airs,
in each case while acting within the course and scope of their
employment.

(8) Upon approval of the sheriff of the county in which they
reside, honorably retired federal officers or agents of federal law
enforcement agencies, including, but not limited to, the Federal
Bureau of Investigation, the Secret Service, the United States
Customs Service, the Federal Bureau of Alcohol, Tobacco, and
Firearms, the Federal Bureau of Narcotics, the Drug Enforcement
Administration, the United States Border Patrol, and officers or
agents of the Internal Revenue Service who were authorized to carry
weapons while on duty, who were assigned to duty within the state for
a period of not less than one year, or who retired from active
service in the state,

Retired federal officers or agents shall provide the sheriff with
certification from the agency from which they retired certifying
their service in the state, the nature of their retirement, and
indicating the agency's concurrence that the retired federal officer
or agent should be accorded the privilege of carrying a loaded
firearm.

Upon approval, the sheriff shall issue a permit to the retired
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federal officer or agent indicating that he or she may carry a loaded
firearm in accordance with this paragraph. The permit shall be valid
for a period not exceeding five years, shall be carried by the

retiree while carrying a loaded firearm, and may be revoked for good
cause.

The sheriff of the county in which the retired federal officer or
agent resides may require recertification prior to a permit renewal,
and may suspend the privilege for cause. The sheriff may charge a fee
necessary to cover any reasonable expenses incurred by the county.

(c) Subdivision (a) shall not apply to any of the following who
have completed a regular course in firearms training approved by the
Commission on Peace Officer Standards and Training:

(1) Patrol special police officers appointed by the police
commission of any city, county, or city and county under the express
terms of its charter who also, under the express terms of the
charter, (A) are subject to suspension or dismissal after a hearing
on charges duly filed with the commission after a fair and impartial
trial, (B) are not less than 18 years of age or more than 40 years of
age, (C) possess physical qualifications prescribed by the
commission, and (D) are designated by the police commission as the
owners of a certain beat or territory as may be fixed from time to
time by the police commission,

(2) The carrying of weapons by animal control officers or
zookeepers, regularly compensated as such by a governmental agency
when acting in the course and scope of their employment and when
designated by a local ordinance or, if the governmental agency is not
authorized to act by ordinance, by a resolution, either individually
or by class, to carry the weapons, or by persons who are authorized
to carry the weapons pursuant to Section 14502 of the Corporations
Code, while actually engaged in the performance of their duties
pursuant to that section.

(3) Harbor police officers designated pursuant to Section 663.5 of
the Harbors and Navigation Code. ,

(d) Subdivision (a) shall not apply to any of the following who
have been issued a certificate pursuant to Section 12033, The
certificate shall not be required of any person who is a peace
officer, who has completed all training required by law for the
exercise of his or her power as a peace officer, and who is employed
while not on duty as a peace officer.

(1) Guards or messengers of common carriers, banks, and other
financial institutions while actually employed in and about the
shipment, transportation, or delivery of any money, treasure,
bullion, bonds, or other thing of value within this state.

(2) Guards of contract carriers operating armored vehicles
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pursuant to California Highway Patrol and Public Utilities Commission
authority (A) if hired prior to January 1, 1977, or (B) if hired on

or after January 1, 1977, if they have completed a course in the
carrying and use of firearms which meets the standards prescribed by
the Department of Consumer Affairs.

(3) Private investigators and private patrol operators who are
licensed pursuant to Chapter 11.5 (commencing with Section 7512) of,
and alarm company operators who are licensed pursuant to Chapter 11.6
(commencing with Section 7590) of, Division 3 of the Business and
Professions Code, while acting within the course and scope of their
employment.

(4) Uniformed security guards or night watch persons employed by
any public agency, while acting within the scope and course of their
employment.

(5) Uniformed security guards, regularly employed and compensated
in that capacity by persons engaged in any lawful business, and
uniformed alarm agents employed by an alarm company operator, while
actually engaged in protecting and preserving the property of their
employers or on duty or en route to or from their residences or their
places of employment, and security guards and alarm agents en route
to or from their residences or employer-required range training.
Nothing in this paragraph shall be construed to prohibit cities and
counties from enacting ordinances requiring alarm agents to register
their names.

(6) Uniformed employees of private patrol operators and private
investigators licensed pursuant to Chapter 11.5 (commencing with
Section 7512) of Division 3 of the Business and Professions Code,
while acting within the course and scope of their employment.

(¢) In order to determine whether or not a firearm is loaded for
the purpose of enforcing this section, peace officers are authorized
to examine any firearm carried by anyone on his or her personor ina
vehicle while in any public place or on any public street in an
incorporated city or prohibited area of an unincorporated territory.
Refusal to allow a peace officer to inspect a firearm pursuant to
this section constitutes probable cause for arrest for violation of
this section.

(f) As used in this section, "prohibited area" means any place
where it is unlawful to discharge a weapon.

(g) A firearm shall be deemed to be loaded for the purposes of
this section when there is an unexpended cartridge or shell,
consisting of a case that holds a charge of powder and a bullet or
shot, in, or attached in any manner to, the firearm, including, but
not limited to, in the firing chamber, magazine, or clip thereof
attached to the firearm; except that a muzzle-loader firearm shall be
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deemed to be loaded when it is capped or primed and has a powder
charge and ball or shot in the barrel or cylinder.

(h) Nothing in this section shall prevent any person engaged in
any lawful business, including a nonprofit organization, or any
officer, employee, or agent authorized by that person for lawful
purposes connected with that business, from having a loaded firearm
within the person's place of business, or any person in lawful
possession of private property from having a loaded firearm on that
property.

(i) Nothing in this section shail prevent any person from carrying
a loaded firearm in an area within an incorporated city while
engaged in hunting, provided that the hunting at that place and time
is not prohibited by the city council.

(i) (1) Nothing in this section is intended to preclude the
carrying of any loaded firearm, under circumstances where it would
otherwise be lawful, by a person who reasonably believes that the
person or property of himself or herself or of another is in
immediate, grave danger and that the carrying of the weapon is
necessary for the preservation of that person or property. As used in
this subdivision, "immediate" means the brief interval before and
after the local law enforcement agency, when reasonably possible, has
been notified of the danger and before the arrival of its
assistance.

(2) A violation of this section is justifiable when a person who
possesses a firearm reasonably believes that he or she is in grave
danger because of circumstances forming the basis of a current
restraining order issued by a court against another person or persons
who has or have been found to pose a threat to his or her life or
safety. This paragraph may not apply when the circumstances involve a
mutual restraining order issued pursuant to Division 10 (commencing
with Section 6200) of the Family Code absent a factual finding of a
specific threat to the person's life or safety. It is not the intent
of the Legislature to limit, restrict, or narrow the application of
current statutory or judicial authority to apply this or other
justifications to defendants charged with violating Section 12025 or
of committing other similar offenses.

Upon trial for violating this section, the trier of fact shall
determine whether the defendant was acting out of a reasonable belief
that he or she was in grave danger.

(k) Nothing in this section is intended to preclude the carrying
of a loaded firearm by any person while engaged in the act of making
or attempting to make a lawful arrest.

(1) Nothing in this section shall prevent any person from having a
loaded weapon, if it is otherwise lawful, at his or her place of
residence, including any temporary residence or campsite.
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19 ATTORNEY GENERAL'S OPINIONS [Vosnn 34 Ocreer |
ANALYSIS ’ g ingi
Penal Code soction 12031 was enacted by the 1967 Leghlarure a3 2n ' for
meape snd provides in pare o5 follows: = '

“(a} . . . every petmon who cxrries & joaded frestms oo his person fro
mmaMwh&mmp&hpﬁeummﬁﬂx%mm m
incarpomued ciry o i swy public place or on wey poblic sireet in & pro- . nt
bibited oven of amincorporated tervicory i guikty of & misdeweancs. : sl

“{d) Az vsed in rhis section Probibitad eres’ means sy plece Feinins
where it is nndewful to Jischarge « weapoa. _ ‘8‘““:

“(e) A firearn shall he deesaed oo be doaded for the purposes of - Qu
this samion whes thers is an unexpended caridge or shell, consining of o 1203 &

& case which holds a charge of powder and s ballet or shoe, in, or axtached )

in any menoer m, the firearm, incloding, but not limiead 10, in the firing S Th

chember, magazine, ox clip thereof aiseched o the Evearmy; expept tat 2 | Coatrol

manarle-Sonder Sircasos shalf be dermed w be ioaded when it & axpped o St 12000),

priceed and has 2 powder charge and ball o shor in the barred of cylinder” Cod wespoc:

¢ : ) } of "bun

In order to respond properdy to the <pacstions swised, it = necessary oo ook at ‘ errevol
the ciroumemnces sumtoveding the enscomen of aerion 12031 and the atimde of 7 soch 28 ‘

To Apeil 1967 Asscmbly Bill 1591 was introduced and incloded the addition . | ™
of sectinn 12031 o the Pros? Code. At this time it peohibited (e cateying of 8 lv sugpesee |
loadod fivezom on 2 peblic streer of in o poblic place i so incopoested city. On . s I
Moy 2, 1967, members of the Blasck Patuhes trgeaization cotered the Anembly .- L sppesc
Comccbers urmed with “pisols, rifles end at kust ooe mwed-off shotgon," sl o the defioed
fgrest alaem of the mersbers of the Asrably. The Sectsmenso Bee, May 2, 1967, 7§ sued
s L. AB. 1591 was then mide a0 wigency meemave. The peovisions of the pro- = s, S
pored merion 12031 were oapanded @ cxocad the spplicrtion of the sction © ‘% arying |
of seeticiis 171¢, 171d, 20d 171c o the Penal Code These somrinns peohibieed 5 mchpe |
the cmying of Joaded fitesmy 2 dhe Seare Gopitol, sz poblic schools, inchading wm
stee colleges snd vhe University of Califormiz, spd st the Gosernor's Mansion of Thete i |
residence of soy clected saee Officials cassed i‘

The vrgency clanse firm appended o AB. 1591 refermed 10 orgsnised beads of spplical |
men "smed with Toeded firenrmy™ cotering the Astembly Chembers. Thiz was & vedin
dear refernnce to the appeaance of members of the Black Pamher orgenition 11;
referred o sbove. AB. 1591 wes mbvequendy enacred inco dew (St 1967, ch o
960, p. 2459) =5 an urgency messee. The mpeacy chuse of the bhill a2 emacred 7]
reads 55 Follows: ) m }

“The Sere of Califoraia has wimessed, in rexent yeats, the increasiog “Ir :
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OcroRse 19683 ATTORNEY GENERAL'S OFINIONS 1%

incidence of organized groups and individuals publicly arming themselves
fmpmpminimialmthepmmd safery of the people of California.

“Exismghmmmdwmptmdmpmpkai:hhmtc
from cither the use of such weapons or from violsae incidents arising from
the mere presence of such simed individusls in poblic places. Therefore,
inmdampmvmthepotmﬁallyﬂagiccmcqumcsohuchzcﬁvid&,i:
is impetative that dhis stacute take effect immediately.”

Althoogh this final version of the clase is brosder than its eatlier versions, it
_ remzins clear vhat the Legigarure did oot direcr the provisions of sectipa 12031
' agrinst all uses of firearms but only st uses of firearms which are “inimical to the
peace and safety of the people of California ™
Question No. 1 representy sn opinion whether the word “Srearm” in ssction
) 12031 inclodes rifles snd shoeguns The word “frearnt” inclndes rifiss and shosgens,
The fect that this secrion is £ part of this stte’s Dengerous Wespoas
Control law (Ptm&dc&nﬁ’,ﬁdez,ampul,mmnxndngwiﬂ:mim
12000), dealing with comcealed weapons, might sugges: its limittion to such
weapons. Reading Penal Code section 12031 in its entirery suggests, however, that
“firearny” includes riffes and shorguns. Subdivision (b), subpansgraph (4) ks
of "hunting,” an sctivity which more ofteq iavolves rifies or shotgons than pistols
o revolvers, and subparagraph (8) uses the wosd “weapon™ without any reseriction
such as “concealed.” In subdivisioos (d) snd {j) the wond “weapon” appears again
The inchision of rifles 30d shotguns within the debnition of “Arearm™ iy also
sggested by the circomstances surrounding its ensccment and the wonding of the
urgency clause. There can, therefore, be litde doube thar the word “firearm,” as it
appeass in section 12031, is poc Jumited in meaning © “concesled wenposs” as
defined in Penal Code section 12001, We most conchode it the woed “fireasss™
#5 usad in section 12031 embraces, among other weapons, rifles sad shorguns*
Question No. 2 requess an opinion whether section 12031 prohibits the
anying of a loeded fircarm o0 & public road in an onincorporated area. We
conclude that section 12031 does nor prohibic the cucrying of lnaded firexoms on
sch pablic ways For the reasons ser forth in our answer w question Mo. 4, the
teem “public sweets” o section 12031{s) st be given & parrow construction.
There is a distinction between “public roads” and “public streets™ which is dis-
cussed moee fully below. The proscriptions of secion 12031 sre therefore mot
epplicable ro “public roxds” becmse they are nor “public streess™ g5 that term is
used in section 120312
1 For a somprehensive discorsion of all the lows of dhis swe ing 0 firesrms see

Aseen Int. Comm. op Caim. Proc, Regelcion snd Coswol of Firearms, 22 Repotts
1963.1565, Ne. 6 (1963). }’

2 'The ocutrying of 3 rife or shotgen in & wehicle with 4o ustrpended mund in the
mhkwwm"mwwmmmmmm-ﬁm

in part:

“Ie is undawinl 1o posess & loaded sifle or shotgue in any wehicle | . _ which
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200
ATTORNEY GENERAL'S OPINIONS [VoLums 57 -

QuﬁtionNo.Bteqamm ini mekey
Joestic : > ¥4 opinion whether Pensl Code section 374c*
every “public rond a“prohﬁmdm”ndeﬁadbym:ﬁmlzmm Because dye

Additionally, carlier versions of AB, 1591
7, would have amended Fish and
?me&dcmzm& Stfcblmmdmm:mdtﬁgnﬂdmcmﬁmtheddﬁdm
akﬁdrﬁemd{@gmmﬁsbmd&me%ﬂtﬁm%lﬂdtﬁﬂi@

_ ?am::m?wmmmmwhmmm
“pubhc_m' F:mamrm&kkmmmm
hpuhhcmdsmdiughm bmmdndgsodydnepnﬁicmysdmmdvﬂ-
ges and oot the q:enmds"inmnlucdm‘:fnnimmpmudm
Attendmdunﬁaisobemlkdmdmeﬂeczofw i
Are Code secion 415 which
prmxftes."Evuypmwho...ﬁm{sjaqsmwpi@}in“.[m}nnimpmm
;ﬁ;&;ﬁﬁ;ﬁﬂ;&guhh&q&iﬁﬁn«%nﬂ%k@wqwo&ﬁ

& pudiic voud or Bighwey 5 of s misdegegace.™ {Emphasis added. ) S

£ |
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OcTonsx 1968) ATTORNEY GENERAL'S OPINIONS 20}

mtt...isguiky of 2 misdemesnor .. " Secricn 12031(d) defnes a “prohibited
ares” as “2ny place where it is unlewful 10 discharge a weapon.” An unincorporated

Q\mionNo,jmqummopinimwlm}mthcm“sﬂeqm”inFuh
andGameCodcsectim%Od‘is:‘prdﬁbitdm”Them&isinthe
sfhrmative, subjece to the qualifications given below.

M"nfctym”dmibedinFishandGameCodesecﬁmSMwhichlks
inunimmyxmedarmi:a“pmhibinedm”asﬁmmisdeﬁmdbymim
12031(d). Again, however, for the prosceiptions of section 12031 to be applic-
able, there must be 3 concurrence of “probibited area” and a “public place”
Further, “public places”™ which do not have 2 building Jocated thereon (2p, 2
park} would not he “prohibited areus” and, s, the proscription of secrion 12031
would not be epplicable. 'I‘hcsnmemtdbeuuefcrdmmof'p:bliz
places™ more than 150 yards fram any building.

!tmudmbenmeddutminpummmpwdfmmdmopemion
ofFishandGﬂmCodemimm.Becmxthisampdmisminﬁoﬂ&ia
withtﬁeimmtaf:helegishmmtkacmwouldfxmpﬁnmym&m
the proseriptions of 12031

Opinion No. 68-77—Qciober 8, 1968

SUBJECT: MEETINGS—Public bodies may negotiate and discoss in privace

without ammdingﬁmkﬂjﬂxb&ﬁmwn&aif:qmofﬁmhmxdis

prmtandamcmﬁﬁumhnsi&nmmdinthem;
Baquested by: DIRECTOR, DEPARTMENT OF INDUSTRIAL RELATIONS
Opinion by: THOMAS C. LYNCH, Atomey General

Clagron P. Roche, Deputy

mammcmmcmmnmmammpwmdw
Rekxims,hasxeqmedmopin&mmtmfuﬂowingm:

"Is there any way without amending e {Ralph M. Brown] Act
dmourCondliamrsmadvinpzbﬁcbodieuhattheymay...discms
ormgotimiapdmrs:hﬂmm...apubﬁchuﬁng”

4 Fish and Game Code section 300K wates:

within 150 yards of any i wie, s o othec ing or
snyhasnozmhﬂmthziidingwinmmh. The I50-yard ares is
2 ‘safety mpe "
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SR AL REJEDLY

SETHILT ATHORBET SEFIC . .
i At FFICE OF AOTRICT ATTORREY Civtl DiFvRe
AETATAGT HSTRICY MTTOANYY 1. H. DERNEY

FOREME 2

CHARLER A, MYHSE
WILE FAY . PRIGE

.
&
. -
x, T =
. 5.
o~ . o A K RCENERERT i 2
v TITEY WA, FIR TLTGR TR FYNR £
NV RETIGRTSES PO, 80X 870 B Fo BE.TD v
DAVID COOK S8 SHITF MARTINER, CALIWORMIE, F4E5R o A ta sn
HELAKZ FORE. 1A MIOS VoA wesvnAN b
T
CRIMOMAL THVARIOAE L
oM. RIETLTTE T
L L. ROAL

L.

. ML . # -
e Gt BTy CONTRA COSTA COUNTY
hoakd CRUMINAL ENFUTY

Aprit 20, 1867

Yonoratile Ponalid Reapan
stete {apitol
seepsmento, Salifommia

Dear 3ir:

sy § respeotfully enll to wvour gitention regent inceidents
+n thiz areg that =y aupzest ponstipcation of jesinintion
to ppovide more effeotive eoptyols &4 the ares of
posagesion of firesrme.

Ingidant Lo the peade Agmangtpetions at Pory Chloano,
rertsin Tesldentz »f Ciyde, on unincopnorsted commnndty
aear the ¥avsl Ammuwitioms Basa, spped themselves wlih
rEfiss and patrollad She abwsoaty, pardiaulsrly at night.
T was canestaed with the ohwlouws poesinilizles, mat with
these peonle and 36 serswment to tereiaoste tha pEryvine
of arm was roeshed,

¥n Degenter, groups in Trinds, soneerRst showt incldents
involving yomen and deiays in sooering Fherdil respinse,
almilaris sroed théxselyes ol dmatituled n peirol eavvies.
Again in meetling with rhess people we worw able Bo A8CUTY
the psrmtnation of this prastioe.

Last Priday, & reguesi wss mads to we, through the Council
of Commnitr Servicges in Fichmont, to meat with the Fanlly
of & voune men killed by @ depaby sherlf? ia the aouras of
& burglary. I mat with the fastiy in smood rafish only to be
sonfronted with an armed sroun, the Riavk Panthers, This
sroup wWad Armes with ninteols end shobgons and threatened
ts ohtaln "iuatios™ 1F tretir desunds wers nob 7ot

Todzy, S$his sasa £roup 1¢ apoaaring hefors the County
paministretion Bulldiox elet g1y armed, Apparantly a8
an insident to w maeting apvanmed with Toeriff Young on

xhe sane natbter.
‘||||| i:?i}
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Honorgble Rong™ Heagan Page 2 April 20, 1967
Az the aets of earrying a firearm of these typesa ars not
per se a violation of the law, I respsetfully bring these
conditions to your attention, I am oconoarnel 2B to the
possibilitien, portisularly when one realizes that in the
iaat instances, we are dealing with & group not sensitive .
to reaszonable deelslona.

Very Lruly yours,

Jonn A. Nsledly

pigtrict Attornay
JAK1ems
cg: Apsemblyman Den Mulford
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Aprid 21, 1967

The Honovable Ronald Reagen
Governor of California
2mie Capitol

My dear Governsr:

Regaréing the copy of letier from Jobn A. Majediy, District Attopney,
Contre Costa County, I have intreduced AB 1591, which witl be
polished with the addition #f amendmunis, The Black Paatber move-
raent ia creating & sevigoe probiem. Tha Bl was inFodaced st the
reguest of the Oakland Paliza Bepartment,

At the proper time, I shall dlscuss it with you because we miy negd
your pereoual help. 1 cannob halp fealing thki the people of this Siste
are concernad shout individusis symed with losded waapons walking
tha atrsets of aur coxarmusitize 1o sumabere.

Regazding the lotter irom Hasdia Jones, 1 Bave reguested that we
sl maet on navt Thursday and bring Jenes to Sazramento. His
ietler uaderwrites the rexsos for thia meoting.

Sinowe iy,

DOR MULFORL

Enclosures
cc Mr. Philip M. Battaglia
Mr. Lyn Nofziger
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Assembly Bill No. 144
CHAPTER 723
An act to amend Sections 7574.14 and 7582.2 of the Business and
Professions Code, and to amend Sections 16520, 16750, 16850, 25595, and
25605 of, to add Sections 626.92, 16950, 17040, 17295, 17512, and 25590
to, and to add Chapter 6 (commencing with Section 26350) to Division 5
of Title 4 of Part 6 of, the Penal Code, relating to firearms.
[Approved by Governor October 9, 2011, Filed with
Secretary of State Qctober 9, 2011.]
legisiative counsel's digest
AB 144, Portantino. Firearms.
Existing law, subject to certain exceptions, makes it an offense to carry
a concealed handgun on the person or in a vehicle, as specified. Existing
law provides that firearms carried openly in belt holsters are not concealed
within the meaning of those provisions.
This bill would establish an exemption to the offense for transportation
of a firearm between certain areas where the firearm may be carried
concealed, or loaded, or openly carried unloaded, as specified.
Existing law prohibits, with exceptions, a person from possessing a firearm
in a place that the person knows or reasonably should know is a school zone,
as defined.
This bill would additionally exempt a security guard authorized to openly
carry an unloaded handgun and an honorably retired peace officer authorized
to openly carry an unloaded handgun from that prohibition.
Existing law, subject to certain exceptions, makes it an offense to carry
a loaded firearm on the person or in a vehicle while in any public place or
on any public street in an incorporated city or in any public pkace or on any
public street in a prohibited area of unincorporated territory.
The bill would, subject to exceptions, make it a misdemeanor to openly
carry an unloaded handgun on the persen or openly and exposed in a motor
vehicle in specified public areas and would make it a misdemeanor with
specified penaltics to openly carry an exposed handgun in a public place or
public street, as specified, if the person at the same {ime possesses
ammunition capable of being discharged from the handgun, and the person
is not in lawful possession of the handgun, as specified.
Existing law makes it a misdemeanor for any driver or owner of a motor
vehicle to allow a person to bring a loaded firearm into the motor vehicle
in a public place, as specified.
This bill would expand the scope of that crime to include allowing a
person to bring an open and exposed unloaded handgun into the vehicle, as
specified.
95
By creating a new offense, and expanding the scope of existing crimes,
this bill would impose a state-mandated local program.
The bill would make conforming and nonsubstantive technical changes,
The California Constitution requires the state to reimburse local agencies
and school districts for certain costs mandated by the state. Statutory
provisions establish procedures for making that reimbursement.
This bill would provide that no reimbursement is required by this act for
a specified reason.
The people of the State of Cdlifornia do enact as follows:
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SECTION 1. Section 7574.14 of the Business and Professions Code is
amended to read:

7574.14. This chapter shall not apply to the following:

(a) An officer or employee of the United States of America, or of this

state or a political subdivision thereof, while the officer or employee is
engaged in the performance of his or her official dutics, including uniformed
peace officers employed part time by a public agency pursuant to a written
agreement between a chief of police or sheriff and the public agency,
provided the part-time employment does not exceed 30 hours in any calendar
month.

(b) A person engaged exclusively in the business of obtaining and
furnishing information as to the financial rating of persons.

(c) A charitable philanthropic society or association incorporated under
the laws of this state that is organized and duly maintained for the public
good and not for private profit.

(d) Patrol special police officers appointed by the police commission of
any city, county, or city and county under the express terms of its charter
who also under the express terms of the charter (1) are subject to suspension
or dismissal after a hearing on charges duly filed with the commission after
a fair and impartial trial, (2) must be not less than 18 years of age nor more
than 40 years of age, (3) must possess physical qualifications prescribed by
the commission, and {4) are designated by the police commission as the
owners of a certain beat or territory as may be fixed from tite to time by
the police commission.

(e) An attorney at law in performing his or her duties as an attorney at

law.

(f) A collection agency or an employee thereof while acting within the
scope of his or her employment, while making an investigation incidental
to the business of the agency, including an investigation of the location of
a debtor or his or her property where the contract with an assignor creditor
is for the collection of claims owed or due or asserted to be owed or due or
the equivalent thereof.

(2) Admitted insurers and agents and insurance brokers licensed by the
state, performing duties in connection with insurance transacted by them.
95

Ch.725 -2 —

(h) Any bank subject to the jurisdiction of the Commissioner of Financial
Institutions of the State of California under Division 1 (commencing with
Section 99) of the Financial Code or the Comptroller of Currency of the
United States.

(i) A person engaged solely in the business of securing information about
persons or property from public records.

(i) A peace officer of this state or a political subdivision thereof while

the peace officer is employed by a private employer to engage in off-duty
employment in accordance with Section 1126 of the Government Code.
However, nothing herein shall exempt such a peace officer who either
contracts for his or her services or the services of others as a private patrol
operator or contracts for his or her services as or is employed as an armed
private security officer. For purposes of this subdivision, “armed security
officer” means an individual who carries or uses a firearm in the course and
scope of that contract or employment.

EXHIBIT 5

46



" Case 2:11-cv-09916-SJO-SS Document 1 Filed 11/30/11 Page 48 of 60 Page ID #:48

(k) A retired peace officer of the state or political subdivision thereof

when the retired peace officer is employed by a private employer in
employment approved by the chief law enforcement officer of the jurisdiction
where the employment takes place, provided that the retired officer is in a
uniform of a public law enforcement agency, has registered with the burcau
on a form approved by the director, and has met any training requirements
or their equivalent as established for security personnel under Section 7583.5.
This officer may not carry an unloaded and exposed handgun unless he or
she is exempted under the provisions of Article 2 {commencing with Section
26361) of Chapter 6 of Division 5 of Title 4 of Part 6 of the Penal Code,

and may not carry a loaded or concealed firearm unless he or she is exempted
under the provisions of Sections 25450 to 25475, inclusive, of the Penal
Code or Sections 25900 to 25910, inclusive, of the Penal Code or has met
the requirements set forth in subdivision (d) of Section 26030 of the Penal
Code. However, nothing herein shall exempt the retired peace officer who
contracts for his or her services or the services of others as a private patrol
operator.

(5 A licensed insurance adjuster in performing his or her duties within

the scope of his or her license as an insurance adjuster.

(m) Any savings association subject to the jurisdiction of the

Commissioner of Financial Institutions or the Office of Thrift Supervision.
(n) Any secured creditor engaged in the repossession of the creditor’s
collateral and any lessor engaged in the repossession of leased property in
which it claims an interest.

(o) A peace officer in his or her official police uniform acting in

accordance with subdivisions (c) and (d) of Section 70 of the Penal Code.
(p) An unarmed, uniformed security person employed exclusively and
regularfy by a motion picture studio facility employer who does not provide
contract security services for other entities or persons in connection with

the affairs of that employer only and where there exists an
employer-employee relationship if that person at no time carries or uses any
deadly weapon, as defined in subdivision (2), in the performance of his or

9
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her duties, which may include, but are not limited to, the following business
purposes:

{1) The screening and monitoring access of employees of the same
employer.

(2) The screening and monitoring access of prearranged and preauthorized
invited guesis.

(3) The screening and monitoring of vendors and suppliers.

(4) Patrolling the private property facilities for the safety and welfare of
all who have been legitimately authorized to have access to the facility.
(g) An armored contract carrier operating armored vehicles pursuant to
the authority of the Department of the California Highway Patrol or the
Public Utilities Commission, or an armored vehicle guard employed by an
armored contract carrier.

SEC. 2. Section 7582.2 of the Business and Professions Code is amended
to read:

7582.2. This chapter does not apply to the following:

(a) A person who does not meet the requirements to be a proprietary
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private security officer, as defined in Section 7574.1, and is employed
exclusively and regularly by any employer who does not provide contract
security services for other entities or persons, in connection with the affairs
of the employer only and where there exists an employer-employee
relationship if that person at no time carries or uses any deadly weapon in
the performance of his or her duties. For purposes of this subdivision,
“deadly weapon” is defined to include any instrument or weapon of the kind
commonly known as a blackjack, slungshot, billy, sandclub, sandbag, metal
knuckles, any dirk, dagger, pistol, revolver, or any other firearm, any knife
having a blade longer than five inches, any razor with an unguarded blade
and any metal pipe or bar used or intended to be used as a club.

(b) An officer or employee of the United States of America, or of this

state or a political subdivision thereof, while the officer or employee is
engaged in the performance of his or her official duties, including uniformed
peace officers employed part time by a public agency pursuant to a written
agreement between a chief of police or sheriff and the public agency,
provided the part-time employment does not exceed 50 hours in any calendar
month,

(c) A person engaged exclusively in the business of obtaining and
furnishing information as to the financial rating of persons.

(d) A charitable philanthropic society or association duly incorporated
under the laws of this state that is organized and maintained for the public
good and not for private profit.

(e) Patrol special police officers appointed by the police commission of
any city, county, or city and county under the express terms of its charter
who also under the express terms of the charter (1) are subject to suspension
or dismissal after a hearing on charges duly filed with the commission after
a fair and impartial trial, (2) must be not less than 18 years of age nor more
than 40 years of age, (3) must possess physical qualifications prescribed by
the commission, and (4) are designated by the police commission as the
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owners of a certain beat or territory as may be fixed from time to time by
the police commission.

(f) An attorney at law in performing his or her duties as an attorney at

law.

(&) A collection agency or an employee thereof while acting within the
scope of his or her employment, while making an investigation incidental
to the business of the agency, including an investigation of the location of
a debtor or his or her property where the contract with an assignor creditor
is for the collection of claims owed or due or asserted to be owed or due or
the equivalent thereof.

{(h) Admitted insurers and agents and insurance brokers licensed by the
state, performing duties in connection with insurance transacted by them.
(i) Any bank subject to the jurisdiction of the Commissioner of Financial
Institutions of the State of California under Division 1 (commencing with
Section 99) of the Financial Code or the Comptroller of Currency of the
United States.

(j) A person engaged solely in the business of securing information about
persons or property from public records.

(k) A peace officer of this state or a political subdivision thereof while
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the peace officer is employed by a private employer to engage in off-duty
empioyment in accordance with Section 1126 of the Government Code.
However, nothing herein shall exempt a peace officer who either contracts
for his or her services or the services of others as a private patrol operator
or contracts for his or her services as or is employed as an armed private
security officer, For purposes of this subdivision, “armed security officer”
means an individual who carries or uses a firearm in the course and scope
of that contract or employment.

(/) A retired peace officer of the state or political subdivision thereof

when the retired peace officer is employed by a private employer in
employment approved by the chief law enforcement officer of the jurisdiction
where the employment takes place, provided that the retired officer is in a
uniform of a public law enforcement agency, has registered with the bureau
on a form approved by the director, and has met any training requirements
or their equivalent as established for security personnel under Section 7583.5.
This officer may niot carry an unloaded and exposed handgun unless he or
she is exempted under the provisions of Article 2 (commencing with Section
26361) of Chapter 6 of Division 5 of Title 4 of Part 6 of the Penal Code,
and may not carry a loaded or concealed firearm unless he or she is exempted
under the provisions of Article 2 (commencing with Section 25450) of
Chapter 2 of Division 5 of Title 4 of Part 6 of the Penal Code or Sections
25900 to 25910, inclusive, of the Penal Code or has met the requirements
set forth in subdivision (d} of Section 26030 of the Penal Code. However,
nothing herein shall exempt the retired peace officer who contracts for his
or her services or the services of others as a private patrol operator.

(m) A licensed insurance adjuster in performing his or her duties within

the scope of his or her license as an insurance adjuster.
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(n) Any savings association subject to the jurisdiction of the

Commissioner of Financial Institutions or the Office of Thrift Supervision.
(0) Any secured creditor engaged in the repossession of the creditor’s
collateral and any lessor engaged in the repossession of leased property in
which it claims an interest.

{(p) A peace officer in his or her official police uniform acting in
accordance with subdivisions (¢) and (d) of Section 70 of the Penal Code.
(9) An unarmed, uniformed security person employed exclusively and
regularly by a motion picture studio facility employer who does not provide
coniract security services for other entities or persons in connection with
the affairs of that employer only and where there exists an
employer-employee relationship if that person at no time carries or uses any
deadly weapon, as defined in subdivision (a), in the performance of his or
her duties, which may include, but are not limited to, the following business
purposes:

(1) The screening and monitoring access of employees of the same
employer.

(2) The screening and monitoring access of prearranged and preauthorized
invited guests.

(3) The screening and monitoring of vendors and suppliers.

(4) Patrolling the private property facilities for the safety and welfare of

all who have been legitimately authorized to have access to the facility.
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(r) The changes made to this section by the act adding this subdivision
during the 2005-06 Regular Session of the Legislature shall apply as foliows:
(1) On and after July 1, 2006, to a person hired as a security officer on
and after January 1, 2006.

(2) On and after January 1, 2007, to a person hired as a security officer
before January 1, 2006.

SEC. 3. Section 626.92 is added to the Penal Code, to read:

626.92. Section 626.9 does not apply to or affect any of the following:

(a) A security guard authorized to openly carry an unloaded handgun
pursuant to Chapter 6 (commencing with Section 26350) of Division 5 of
Title 4 of Part 6.

(b) An honorably retired peace officer authorized to openly carry an
unloaded handgun pursuant to Section 26361.

SEC. 4. Section 16520 of the Penal Code is amended to read:

16520. (a) As used in this part, “firearm™ means any device, designed

to be used as a weapon, from which is expelled through a barrel, a projectile
by the force of any explosion or other form of combustion.

{b) As used in the following provisions, “firearm” includes the frame or
receiver of the weapon:

(1) Section 16550.

(2) Section 16730.

(3) Section 16960,

(4) Section 16990.

(5) Section 17070.

{6) Section 17310.
95
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{7) Sections 26500 to 26588, inclusive,

(8) Sections 26600 to 27140, inclusive.

(9) Sections 27400 to 28000, inclusive.

(10} Section 28100.

{11} Sections 28400 to 28415, inclusive.

(12) Sections 29010 fo 29150, inclusive.

{13) Sections 29610 to 29750, inclusive,

{14) Sections 29800 to 29903, inclusive.

{15) Sections 30150 to 30165, inclusive.

(16) Section 31615.

(17) Sections 31705 to 31830, inclusive.

(18) Sections 34355 to 34370, inclusive.

(19) Sections 8100, 8101, and 8103 of the Welfare and Institutions Code.
(c) As used in the following provisions, “firearm” also includes any
rocket, rocket propelled projectile launcher, or similar device containing
any explosive or incendiary material whether or not the device is designed
for emergency or distress signaling purposes:

(1) Section 16750.

(2) Subdivision (b) of Section 16840,

(3) Section 25400,

(4) Sections 25850 to 26025, inclusive.

(5) Subdivisions £a), (b), and (c) of Section 26030.

(6) Sections 26035 to 26055, inclusive.

(d) As used in the following provisions, “firearm” does not include an
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unloaded antique firearm:

(1) Subdivisions (a} and (¢) of Section 16730.

{2) Section 16550.

(3) Section 16960.

(4) Section 17310.

(5) Chapter 6 (commencing with Section 26350) of Division 5 of Title

4.

(6) Sections 26500 to 26588, inclusive.

(7) Sections 26700 to 26915, inclusive.

(8) Section 27510.

(9) Section 27530,

(10) Section 27540.

(11) Section 27545,

(12) Sections 27555 to 27570, inclusive.

(13) Sections 29010 to 29150, inclusive.

(e) As used in Sections 34005 and 34010, “fircarm™ does not include a
destructive device.

() As used in Sections 17280 and 24680, “firearm™ has the same meaning
as in Section 922 of Title 18 of the United States Code.

{g) As used in Sections 29010 to 29150, inclusive, “firearm” includes

the unfinished frame or receiver of a weapon that can be readily converted
to the functional condition of a finished frame or receiver.

SEC. 5. Section 16750 of the Penal Code is amended to read:
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16750. (a) As used in Section 25400, “lawful possession of the firearm”
means that the person who has possession or custody of the firearm either
lawfully owns the firearm or has the permission of the lawful owner or a
person who otherwise has apparent authority to possess or have custody of
the fircarm. A person who takes a firearm without the permission of the
lawful owner or without the permission of a person who has lawful custody
of the firearm does not have lawful possession of the firearm.

(b) As used in Article 2 (Commencing with Section 25850), Article 3
(commencing with Section 25900), and Article 4 {commencing with Section
26000} of Chapter 3 of Division 5 of Title 4, and Chapter 6 (commencing
with Section 26350) of Division 5 of Title 4, “lawful possession of the
fircarm” means that the person who has possession or custody of the firearm
either lawfully acquired and lawfully owns the firearm or has the permission
of the lawful owner or person who otherwise has apparent authority to
possess or have custody of the firearm. A person who takes a firearm without
the permission of the lawful owner or without the permission of a person
who has lawful custody of the firearm does not have lawful possession of
the firearm.

SEC. 6. Section 16850 of the Penal Code is amended to read:

16850. As used in Sections 17740, 23925, 25105, 25205, and 25610, in
Article 3 (commencing with Section 25505) of Chapter 2 of Division 5 of
Title 4, and in Chapter 6 (commencing with Section 26350) of Division 5
of Title 4, “locked container” means a secure container that is fully enclosed
and tocked by a padlock, keylock, combination lock, or similar locking
device. The term “locked container” does not include the utility or glove
compartment of a motor vehicle.
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SEC. 7. Section 16950 is added to the Penal Code, to read:

16950. As used in Chapter 6 (commencing with Section 26350) of

Division 5 of Title 4, a handgun shall be deemed to be carried openly or
exposed if the handgun is not carried concealed within the meaning of
Section 25400,

SEC. 8. Section 17040 is added to the Penal Code, to read:

17040. As used in Chapter 6 (commencing with Section 26350) of

Division 5 of Title 4, “public place™ has the same meaning as in Section
25850.

SEC. 9. Section 17295 is added to the Penal Code, to read:

17295. For purposes of Chapter 6 (commencing with Section 26350) of
Division 5 of Title 4, a handgun shall be deemed “unloaded” if it is not
“loaded” within the meaning of subdivision (b) of Section 16840.

SEC. 10. Section 17512 is added to the Penal Code, to read:

17512. It is a misdemeanor for a driver of any motor vehicle or the owner
of any motor vehicle, whether or not the owner of the vehicle is occupying
the vehicle, to knowingly permit any other person to carry into or bring into
the vehicle a {irearm in violation of Section 26350.

SEC. 11. Section 25590 is added to the Penal Code, to read:
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25590, Section 25400 does not apply to, or affect, the transportation of

a firearm by a person if done directly between any of the places set forth
below:

(a) A place where the person may carry that firearm pursuant to an
exemption from the prohibition set forth in subdivision (a) of Section 25400.
(b) A place where that person may carry that firearm pursuant to an
exemption from the prohibition set forth in subdivision (a) of Section 25850,
or a place where the prohibition set forth in subdivision (a) of Section 25850
does not apply.

(c) A place where that person may carry a firearm pursuant to an

exemption from the prohibition set forth in subdivision (a) of Section 26350,
or a place where the prohibition set forth in subdivision (a) of Section 26350
does not apply.

SEC. 12. Section 25595 of the Penal Code is amended to read:

25595. This article does not prohibit or limit the otherwise lawful

carrying or transportation of any handgun in accordance with the provisions
listed in Section 16580.

SEC. 13. Section 25605 of the Penal Code is amended to read:

25605. (a) Section 25400 and Chapter 6 (commencing with Section

26350) of Division 5 shall not apply to or affect any citizen of the United
States or legal resident over the age of 18 years who resides or is temporarily
within this state, and who is not within the excepted classes prescribed by
Chapter 2 (commencing with Section 29800) or Chapter 3 {commencing
with Section 29900) of Division 9 of this title, or Section 8100 or 8103 of
the Welfare and Institutions Code, who carries, either openly or concealed,
anywhere within the citizen’s or legal resident’s place of residence, place

of business, or on private property owned or lawfully possessed by the
citizen or legal resident, any handgun.

(b) No permit or license to purchase, own, possess, keep, or carry, either
openly or concealed, shall be required of any citizen of the United States
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or legal resident over the age of 18 years who resides or is temporarily
within this state, and who is not within the excepted classes prescribed by
Chapter 2 (commencing with Section 29800) or Chapter 3 (commencing
with Section 29900) of Division 9 of this title, or Section §100 or 8103 of
the Welfare and Institutions Code, to purchase, own, possess, keep, or carry,
either openly or concealed, a handgun within the citizen’s or legal resident’s
place of residence, place of business, or on private property owned or
lawfully possessed by the citizen or legal resident.

() Nothing in this section shall be construed as affecting the application

of Sections 25850 to 26055, inclusive.

SEC. 14. Chapter 6 (commencing with Section 26350) is added to

Division 5 of Title 4 of Part 6 of the Penal Code, to read:
95
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Chapter 6. Openly Carrying an Unloaded Handgun

Article 1. Crime of Openly Carrying an Unloaded Handgun

26350. (a) (1) A person is guilty of openly carrying an unloaded

handgun when that person carries upon his or her person an exposed and
unloaded handgun outside a vehicle while in or on any of the following:

(A) A public place or public street in an incorporated city or city and
county.

(B) A public street in a prohibited area of an unincorporated area ofa
county or city and county.

(C) A public place in a prohibited area of a county or city and county.

(2) A person is guilty of openly carrying an unloaded handgun when that
person carries an exposed and unloaded handgun inside or on a vehicle,
whether or not on his or her person, while in or on any of the following:

(A) A public place or public street in an incorporated city or city and
county.

(B) A public street in a prohibited area of an unincorporated area of a
county or city and county.

(C) A public place in a prohibited area of a county or city and county.

(b) (1) Except as specified in paragraph (2), a violation of this section

is a misdemeanor.

(2) A violation of subparagraph (A) of paragraph (1) of subdivision {a)

is punishable by imprisonment in a county jail not exceeding one year, or
by a fine not to exceed one thousand dollars ($1,000), or by both that fine
and imprisonment, if both of the following conditions exist:

(A) The handgun and unexpended ammunition capable of being

discharged from that handgun are in the immediate possession of that person.
(B) The person is not in lawful possession of that handgun.

{c) (1) Nothing in this section shall preclude prosecution under Chapter

2 (commencing with Section 29800) or Chapter 3 (commencing with Section
29900) of Division 9, Section 8100 or 8103 of the Welfare and Institutions
Code, or any other law with a penalty greater than is set forth in this section.
(2) The provisions of this section are cumulative and shall not be

construed as restricting the application of any other law. However, an act

or omission punishable in different ways by different provisions of Jaw shalt
not be punished under more than one provision.

(d) Notwithstanding the fact that the term “an unloaded handgun” is used

in this section, each handgun shall constitute a distinct and separate offense

EXHIBIT 5

53



Case 2:11-cv-09916-SJO-SS Document 1 Filed 11/30/11 Page 55 of 60 Page ID #:55

under this section.

Atrticle 2. Exemptions

26361. Section 26350 does not apply to, or affect, the open carrying of

an unloaded handgun by any peace officer or any honorably retired peace
officer if that officer may carry a concealed firearm pursuant to Article 2

95

Ch, 725 —10—

{commencing with Section 25450) of Chapter 2, or a loaded firearm pursuant
to Article 3 (commencing with Section 25900) of Chapter 3.

26362. Section 26350 does not apply to, or affect, the open carrying of

an unloaded handgun by any person to the extent that person may openly
carry a loaded handgun pursuant to Article 4 (commencing with Section
26000) of Chapter 3.

26363, Section 26350 does not apply to, or affect, the open carrying of

an unloaded handgun as merchandise by a person who is engaged in the
business of manufacturing, importing, wholesaling, repairing, or dealing in
firearms and who is licensed to engage in that business, or the authorized
representative or authorized agent of that person, while engaged in the lawful
course of the business.

26364. Section 26350 does not apply to, or affect, the open carrying of

an unloaded handgun by a duly authorized military or civil organization, or
the members thereof, while parading or while rehearsing or practicing
parading, when at the meeting place of the organization.

26365. Paragraph (1) of subdivision (a) of Section 26350 does not apply

to, or affect, the open carrying of an unloaded handgun by a member of any
club or organization organized for the purpose of practicing shooting at
targets upon established target ranges, whether public or private, while the
members are using handguns upon the target ranges or incident to the use
of a handgun at that target range.

26366. Section 26350 does not apply to, or affect, the open carrying of

an unloaded handgun by a licensed hunter while engaged in hunting or while
transporting that handgun when going to or returning from that hunting
expedition.

26367. Section 26350 does not apply to, or affect, the open carrying of

an unloaded handgun incident to transportation of a handgun by a person
operating a licensed common carrier, or by an authorized agent or employee
thereof, when transported in conformance with applicable federal law.
26368. Section 26350 does not apply to, or affect, the open carrying of

an unloaded handgun by a member of an organization chartered by the
Congress of the United States or a nonprofit mutual or public benefit
corporation organized and recognized as a nonprofit tax-exempt organization
by the Internal Revenue Service while on official parade duty or ceremonial
occasions of that organization or while rehearsing or practicing for official
parade duty or ceremonial occasions.

26369. Paragraph (1) of subdivision (2) of Section 26350 does not apply

to, or affect, the open carrying of an unloaded handgun within a gun show
conducted pursuant to Article 1 (commencing with Section 27200) and
Article 2 (commencing with Section 27300) of Chapter 3 of Division 6.
26370. Section 26350 does not apply to, or affect, the open carrying of

an unloaded handgun within a school zone, as defined in Section 626.9,
with the written permission of the school district superintendent, the
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superintendent’s designee, or equivalent school authority.
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26371. Section 26350 does not apply to, or affect, the open carrying of

an unloaded handgun when in accordance with the provisions of Section
171b.

26372. Section 26350 does not apply to, or affect, the open carrying of

an unloaded handgun by any person while engaged in the act of making or
attempting to make a lawful arrest.

26373. Section 26350 does not apply to, or affect, the open carrying of

an unioaded handgun incident to loaning, selling, or transferring that handgun
in accordance with Article 1 (commencing with Section 27500) of Chapter
4 of Division 6, or in accordance with any of the exemptions from Section
27545, so long as that handgun is possessed within private property and the
possession and carrying is with the permission of the owner or lessee of
that private property.

26374. Section 26350 does not apply to, or affect, the open carrying of

an unloaded handgun by a person engaged in firearms-related activities,
while on the premises of a fixed place of business that is licensed to conduct
and conducts, as a regular course of its business, activities related to the
sale, making, repair, transfer, pawn, or the use of firearms, or related to
firearms training.

26375. Section 26350 does not apply to, or affect, the open carrying of

an unloaded handgun by an authorized participant in, or an authorized
employee or agent of a supplier of firearms for, a motion picture, television
or video production, or entertainment event, when the participant lawfully
uses the handgun as part of that production or event, as part of rehearsing
or practicing for participation in that production or event, or while the
participant or authorized employee or agent is at that production or event,
or rehearsal or practice for that production or event.

26376. Paragraph (1) of subdivision (a) of Section 26350 does not apply
to, or affect, the open carrying of an unloaded handgun incident to obtaining
an identification number or mark assigned for that handgun from the
Department of Justice pursuant to Section 23910.

26377. Paragraph (1) of subdivision (a) of Section 26350 does not apply
to, or affect, the open carrying of an unloaded handgun at any established
target range, whether public or private, white the person is using the handgun
upon the target range.

26378. Section 26350 does not apply to, or affect, the open carrying of

an unloaded handgun by a person when that person is summoned by a peace
officer to assist in making arrests or preserving the peace, while the person
is actually engaged in assisting that officer.

26379. Paragraph (1) of subdivision (a) of Section 26350 does not apply
to, or affect, the open carrying of an unloaded handgun incident to any of
the following:

(a) Complying with Section 27560 or 27565, as it pertains to that

handgun.

(b) Section 28000, as it pertains to that handgun.

(c) Section 27850 or 31725, as it pertains to that handgun.
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(d) Complying with Section 27870 or 27875, as it pertains to that
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handosun.

(&) Complving with Section 27915. 27920. or 27925, as it pertains to

that handeun.

26380. Section 26350 does not apply to, or aftect, the open carrying of

an unloaded handgun incident to, and m the course and scope of, training
ot or by an individual to become a sworn peace otficer as part of a course
01 STudy approved DY the LOMmmission on Feace UINCer Sanaards and
1raining,

203381, DECLION £DIDV GOES NOT apply 10, OF AIIECT, 1NE OPEN CAITyIng ol

4N UrIOEVEa NANAZUN INCIASNT T, ANA 1N e COUrse ana SCope o1, waInIng
01 T UY an IMAIVIQUAL 10 DECOMe LICENSed Purstiant 1o Lnaprer 4
(coOmmencing wiin SeClon £0 1JV) as Part 0T a Course oI sty necessary ur
auInoriZed by INE Person aUtNOriZea 10 1SSUE e 11ICense PUrsuant w L
cilapier.

cv3oz. Section 26350 does not apply to, or affect, the open carrying of

an unioaded hanagun incaent to and at The request OF & SneriiT or Chiet oi
other head of a municipal police department.

26383, Paragraph (i) of subdivision (a) of Section 26350 does not apply

to, or affect, the open carrying of an unloaded handgun by a person when
done within a place of business, a place of residence, or on private property,
if done with the permission of a person who, by virtue of subdivision (a) of
Section 25603, may carry openly an unloaded handgun within that place of
business, place of residence, or on that private property owned or lawfully
possessed by that person.

26384. Paragraph (1) of subdivision (a) of Section 26350 does not apply
to, or affect, the open carrying of an unloaded handgun if all of the foliowing
conditions are satisfied:

() The open carrying occurs at an auction or similar event of a nonprofit
public benefit or mutual benefit corporation, at which firearms are auctioned
or otherwise sold to fund the activities of that corporation or the local
chapters of that corporation.

(b) The unloaded handgun is to be auctioned or otherwise sold for that
nonprofit public benefit or mutual benefit corporation.

(c) The unloaded handgun is to be delivered by a person licensed pursuant
to, and operating in accordance with, Sections 26700 to 26925, inclusive.
26385. Section 26350 does not apply to, or affect, the open carrying of

an unloaded handgun pursuant to paragraph (3) of subdivision (b) of Section
171c.

26386. Section 26350 does not apply 1o, or affect, the open carrying of

an unloaded handgun pursuant to Section 171d.

26387. Section 26350 does not apply to, or affect, the open carrying of

an unloaded handgun pursuant to subparagraph (F) of paragraph (1)
subdivision (c} of Section 171.7.

26388. Section 26350 does not apply to, or affect, the open carrying of

an unloaded handgun on publicly owned land, if the possession and use of
95
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a handgun is specifically permitted by the managing agency of the land and
the person carrying that handgun is in lawful possession of that handgun.
26389. Section 26350 does not apply to, or affect, the carrying of an
unloaded handgun if the handgun is carried either in the locked trunk of a

EXHIBIT 5
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