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IDENTITY AND INTEREST OF THE AMICUS  CUR IAE

Gun Owner s of Ca liforn ia , Inc. (GOC) was founded in  1974 by

Sena tor  H. L. “Bill” Richardson , who served in  the Ca liforn ia  Sena te for

22 years.  GOC is a  Ca liforn ia  non-profit  corpora t ion  organized under

I.R.C. § 501(c)(4) loca ted in  Folsom with  offices in  Sacramento.  GOC is a

leading voice in  Ca liforn ia  in  suppor t  of the r igh t  to keep and bear  a rms. 

 See www.gunownersca .com.

GOC has exper t ise in  assist ing the cour t s regarding the Second

Amendment , having joined in  amici cur iae br iefs in  th is case in  the cour t

below and in  cases such  as Peruta v. County of S an  Diego, 742 F .3d 1144

(9  Cir . 2014), and Parker v. S tate, 164 Ca l. Rpt r .3d 345 (5th  Dist . 2013),t h

appeal granted , 167 Ca l. Rpt r .3d 658 (Cal. 2013).

The Hunt  For  Tru th  Associa t ion  (HFTA) was established in  2003 to

collect  and dist r ibu te scien t ific informat ion  on  the use of “t radit iona l” lead

ammunit ion  and regula tory mat t er s involving spor t smen. HFTA is a

California  non-profit  corpora t ion  loca ted in  Long Beach  and is organized

under  I.R.C. § 501(c)(4).  HFTA is one of the leading organiza t ions in

California  regarding the science involving the use of firea rms for  hunt ing

-1-
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and spor t ing act ivit ies. HFTA seeks to protect  the r igh t  to use the most

effect ive ammunit ion  for  hunt ing and recrea t iona l shoot ing act ivit ies. See

www.hunt for t ru th .org. 

The Ca lguns Shoot ing Spor t s Associa t ion , loca ted in  West  Covina ,

CA, seeks to advance the Second Amendment  in  today’s Ca liforn ia

shoot ing communit y.  It  seeks to encourage firea rm owners to meet  a t

ranges to promote a  constan t ly-developing community; to empower  th is

community with  informat ion  abou t  the polit ica l landscape and the fu ture

of shoot ing spor t s opt ions in  Ca liforn ia ; and to encourage the community

to reach  ou t  to others through educa t ion  and community development

event s.  See h t tp://cgssa .org/.

The Outdoor  Spor t smen’s Coa lit ion  of Californ ia  (OSCC) is a

nonprofit  organiza t ion  of clubs and individua ls, tot a ling severa l thousand,

dedica ted to preserving ou tdoor  recrea t ion . It  monitor s legisla t ion  tha t

impact s hunt ing, fish ing and other  recrea t ion , and opposes unwise

changes in  laws and regula t ions.  OSCC promotes t he conserva t ion ,

enhancement , scien t ific management , and wise use of our  na tura l

resources; seeks to end act ivit ies needlessly dest ruct ive to na tura l

-2-

Case: 12-17803     07/03/2014          ID: 9155744     DktEntry: 74     Page: 8 of 30



resources; and endeavors to educa te the public, pa r t icu la r ly youth , to

understand the impor tance of the conserva t ion  and enhancement  of our

na tura l resources. OSCC is pa r t icu la r ly in terested in  th is case to preserve

access to the most  effect ive and humane ammunit ion  for  hun t ing and

recrea t ion .  See h t tp://t heoscc.org/.

The in terest  of amici in  th is case is to prot ect  the r igh t s of law-

abiding gun owners from rest r ict ions tha t  viola te the r ight  to keep and

bear  a rms and in t er fere with  hunt ing and the shoot ing spor t s.  Because

the fu ll scope of Second Amendment  r igh t s has on ly recent ly been

recognized by the cour t s, t he issues a r ising on  it s applica t ion  to the

rest r ict ions here a re novel and complex.

The a rguments herein  do not  repea t  those made by the par t ies and

are relevant  to the disposit ion  of the case in  tha t , if accepted, they would

lead to a  grant ing of the pet it ion  and a  ru ling tha t  the rest r ict ions a t  issue

viola te the Second Amendment .

Pursuant  to Circu it  Rule 29-2(a), a ll pa r t ies have consented to the

filing of th is amicus cur iae br ief.

No par ty’s counsel au thored th is br ief in  whole or  in  par t . No par ty

-3-
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or  a  par ty’s counsel cont r ibuted money tha t  was in tended to fund

prepar ing or  submit t ing th is br ief.  No person  – other  than  t he amicus

cur iae, it s members, or  it s counsel – cont r ibuted money tha t  was in tended

to fund prepar ing or  submit t ing th is br ief.

ARGUMENT

In trodu ction

San Francisco makes it  a  cr ime to “keep a  handgun with in  a

residence” unless it  is either  “stored in  a  locked conta iner  or  disabled with

a  t r igger  lock” or  “ca r r ied on  the person  of an  individua l . . . .”  S.F . Police

Code § 4512.  It  is illega l to sell ammunit ion  tha t  is designed to expand or

fragment  upon  impact , which  includes hollow-poin t  and softnose

ammunit ion .  S.F . Police Code § 613.10(g).  The panel upheld these

proh ibit ions because they “do not  dest roy” Second Amendment  r igh t s and

because the legisla ture a lleged tha t  the prohibit ed act s cause harm. 

J ackson  v. City & County of S an  Francisco, 2014 WL 1193434, *1, *13 (9 t h

Cir . 2014).

The decision  t hus fa iled to apply the Amendment ’s st andard of

whether  the bans “infr inge” on  the r ight , r a ther  than  “dest roy” the r ight

-4-
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or  nega te it  based on  a  legisla t ive resolu t ion .  It  disregarded the r ight  to

“keep” (as dist inguished from “bear”) operable “a rms” in  the home for  self-

defense, a s well a s the r igh t  to buy and sell ammunit ion  tha t  is commonly

used for  lawful purposes by law-abiding cit izens.  F ina lly, the panel found

tha t  a  const itu t iona l r igh t  may be over r idden  by the same kind of

legisla t ive findings tha t  were given  no weight  in  District of Colum bia v.

Heller, 554 U.S. 570 (2008).  

The decision  is cont ra ry to the explicit  t ext  of the Second

Amendment  and to it s in terpreta t ion  in  Heller, and shou ld be cor rect ed by

a  rehear ing or  rehear ing en  banc.

I.  Th e  Te xt Gu aran te e s  Again s t An y “In frin ge m e n t,” 
Not J u s t  “De s tru ction ” or Oth e r Ne gation  of th e  Righ t

The Second Amendment  provides in  par t  tha t  “the r ight  of the

people to keep and bear  a rms, sha ll not  be infr inged.”  After  quot ing the

Amendment  (2014 WL 1193434, *2), the panel fa iled to refer  to the t erm

“infr inge” aga in .

Instead, the panel considered on ly whether  the rest r ict ions “dest roy”

the r ight  or  negate it  based on  a  legisla t ive decla r a t ion .  It  began  by

asking “whet her  two of San  Francisco's firea rm and ammunit ion

-5-
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regula t ions, which  limit  but  do not  dest roy Second Amendment  r igh t s, a re

const itu t iona l.”  Id . a t  *1.  At  the end, just  a ft er  acknowledging tha t  the

r ight  is “among those fundamenta l r igh t s necessary to our  system of

ordered liber ty” (quot ing McDonald  v. City of Chicago, 130 S.Ct . 3020,

3042 (2010)), the panel concluded tha t  “San  Francisco's regula t ions do not

dest roy the Second Amendment  r igh t , and survive in termedia te scru t iny

. . . .”  Id . a t  *13. 

The Second Amendment  does not  st a te tha t  “the r ight  of t he people

to keep and bear  a rms, sha ll not  be dest royed.”  Nor  does it  say tha t   “the

r ight  of the people to keep and bear  a rms, sha ll not  be infr inged unless the

legisla ture passes findings asser t ing tha t  exercise of t he r ight  endangers

the public sa fety.”  The const itu t iona l t ext  st a tes ca tegor ica lly tha t  t he

r ight  “shall not be in fringed .” 

It  is un th inkable tha t  the F ir st  Amendment  proh ibit ion  on

“abr idging the freedom of speech , or  of t he press” on ly means tha t  such

freedom may not  be “dest royed,” or  tha t  it  may be prohibit ed based on  a

legisla t ive decla r a t ion  tha t  the r ight  is too dangerous to a llow.  Yet  the

panel reduced the t erm “infr inge” in  the Second Amendment  to those

-6-
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lowest  of levels.

 The t erms “in fr inge” and “abr idge” were used in t erchangeably

dur ing the debate over  wha t  became the Bill of Right s, and have been so

used ever  since.  Samuel Adams proposed tha t  the Const itu t ion  “be never

const rued t o au t hor ize Congress, to infr inge the just  liber ty of the press

. . .; or  to prevent  the people . . . from keeping their  own a rms . . . .”   The1

“Federa l Farmer” proposed a  decla ra t ion  of “fundamenta l” r igh t s on  which

the government  “can  never  infr inge.”   A version  of the Bill of Right s in2

t he House of Representa t ives provided tha t  the freedom of speech , press,

assembly, and pet it ion  may not  be “infr inged.”   Madison  proposed tha t3

“no st a t e sha ll in fr inge . . . t he fr eedom of speech , or  of the press,”

expla in ing tha t  both  the United Sta tes and the Sta tes should be

rest ra ined “from infr inging upon  these essent ia l r igh t s . . . .”4

Commenta tor  St . George Tucker  wrot e: “Wherever  . . . t he r igh t  of

6 Docum entary History of the R atification  of the Constitu tion  1453    1

(2000).

Id ., vol. 14, a t  45-46 (1983).    2

4 Docum entary History of the First Federal Congress 28-29 (1986).    3

Id ., vol. 11, a t  1291-02 (1992).    4

-7-
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t he people to keep and bear  a rms is, under  any colour  or  pretext

what soever , proh ibited, liber ty, if not  a lready annih ila ted, is on  the br ink

of dest ruct ion .”  Tucker , View of the Constitu tion  of the United  S tates, in

1 BLACKSTONE ’S COMME NTARIE S, ed. app. a t  300 (1803).  Heller endor sed

th is passage from Tucker .  554 U.S. a t  606.

Heller a lso approved the following broad usage of “infr inge”: “The

r ight  of the whole people . . . t o keep and bear  arm s of every descr ipt ion ,

. . . sha ll not  be in fringed, cur t a iled, or  broken  in  upon , in  the smallest

degree . . . .”  554 U.S. a t  612, quot ing N unn v. S tate, 1 Ga . 243, 251

(1846).  And McDonald  r efer red genera lly to “the r ight s prot ect ed by the

Four teenth  Amendment  aga inst  st a te infr ingement  . . . .” 130 S.Ct . a t

3030-31.  See a lso id . a t  3098  (Stevens, J ., dissent ing) (“The r ight  to fr ee

speech  . . . has been  sa feguarded from sta te infr ingement”).

If the t est  is whether  a  rest r ict ion  “dest roys” a  const itu t iona l r igh t , 

Heller would not  have inva lida ted D.C.’s handgun ban , because long guns

were not  banned.  If the t est  is whether  a  rest r ict ion  is bu t t ressed by a

legisla t ive decla ra t ion , Heller  would not  have inva lida ted D.C.’s handgun

ban, because the legisla t u re decla red the ban  to be necessa ry for  public

-8-
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sa fety.  On the cont ra ry, the t est  is whether  a  ban  “infr inges” on  the r ight , 

and on  tha t  basis the law was found to be unconst itu t iona l.  The panel

er red in  not  applying tha t  t est  here.

II.  Th e  Righ t to  “Ke e p” Ope rable  “Arm s” is  P rote cte d

The panel recognized tha t  possession  of operable weapons in  the

home fa lls with in  the h istor ica l understanding of t he scope of the Second

Amendment .   2014 WL 1193434, *2.  It  conceded tha t  it  is impossible to

ca r ry a  weapon  on  the person  when sleeping or  ba th ing, tha t  “[h]aving to

ret r ieve handguns from locked conta iners or  removing t r igger  locks makes

it  more difficu lt ” to use them for  self-defense, and t hus tha t  the

proh ibit ion  “burdens the core of the Second Amendment  r igh t .”  Id . a t  *6. 

But  the panel’s opt imist ic assurance tha t  a  gun  safe “may be opened

quickly” and tha t  a  gun  may be unlocked in  “a  few seconds” is purely

conjectura l.  Id . a t  *7, 9.  Under  st ress, one may not  be able to find the key

a t  a ll, or  work the combina t ion  in  the dark, and even  a  br ief delay may

give an  in t ruder  the advantage.  

The ordinance bans “keeping” an  operable handgun a t  home, and

on ly a llows “bear ing” it  a t  home.  But  the Amendment  prot ect s the r igh t

-9-
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t o “keep” as well a s to “bear” operable a rms, i.e., “to possess and  carry

weapons in  ca se of confron ta t ion .”  Heller, 554 U.S. a t  592 (emphasis

added). 

Heller considered whether  D.C.’s “prohibit ion  on  the possession  of

usable handguns in  the home viola tes the Second Amendment  . . . .” Id . a t

573.  It  found tha t  the requirement  tha t  firea rms “be rendered and kept

inoperable . . . makes it  impossible for  cit izens to use t hem for  t he core

lawful purpose of self-defense . . . .” Id . a t  630.  And it  held tha t  the

Second Amendment  “surely eleva tes above a ll other  in terest s the r igh t  of

law-abiding, responsible cit izens to use a rms in  defense of hear th  and

home.” Id . a t  635.5

The mere possibility of cr ime by th ird par t ies and of accident s does

not  just ify proh ibit ing responsible per sons from keeping operable a rms,

as “the enshr inement  of const itu t iona l r igh t s necessa r ily t akes cer t a in

“[T]he inherent  r igh t  of self-defense has been  cent ra l to the Second    5

Amendment  r igh t ,” and it  is the home where “the need for  defense of self,
family, and proper ty is most  acu te . . . .” Id . a t  628. “A sta tu te . . . which
requires a rms to be so borne as to render  them wholly useless for  the
purpose of defence, would be clea r ly unconst itu t iona l.”  Id . a t  629, quot ing
S tate v. R eid , 1 Ala . 612, 616-617 (1840).
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policy choices off the t able. These include the absolu te proh ibit ion  of

handguns held and used for  self-defense in  the home.”  Id . a t  636. 

III.  Th e  Ban  on  th e  Sale  of Am m u n ition  th at is  Com m on ly
 Use d  by Law -Abidin g Citize n s  for Law fu l P u rpose s

Violate s  th e  Se con d Am e n dm e n t

The panel acknowledged tha t  “withou t  bullet s, t he r ight  to bear

a rms would be meaningless.” 2014 WL 1193434 *10.  Ability to “purchase

ammunit ion  elsewhere is ir relevant ,” just  a s under  the F ir st  Amendment

fr eedom of expression  may not  be abr idged “on  the plea  tha t  it  may be

exercised in  some other  place.”  Id . (cit a t ion  omit t ed).  Based on  the

burden  and the lack of h istor ica l an tecedent  in  the United Sta tes,  the ban6

“regula tes conduct  with in  t he scope of the Second Amendment .”  Id . a t

*11. 

But  the panel found it  ir relevant  “tha t  hollow-poin t  bu llet s a re fa r

bet ter  for  self-defense than  fu lly jacketed ammunit ion  because they have

While lacking h istor ica l precedent  in  the United Sta tes, Nazi Germany    6

proh ibit ed sa le and possession  of .22 ca liber  r imfire ca r t r idges with
hollow-poin t  bu llet s.  R eichsgesetzblatt 1938, I, 265, § 25.  Federa l
F irea rms Legisla t ion , Hear ings before the Subcommit t ee to Invest iga te
J uvenile Delinquency, Senate J udicia ry Commit tee, 90th  Cong., 2d Sess.,
494 (1968).
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grea t er  stopping power  and a re less likely to overpenet ra te or  r icochet ,”

and relied on  the a lleged absence of evidence “tha t  ordinary bullet s a re

ineffect ive for  self-defense.”   Id .  Fur t her , it  not ed tha t  the banned7

ammunit ion  may be purchased ou t side of San  Francisco.  Id .8

The Second Amendment  was adopted in  par t  a s a  react ion  to the

disa rming policies of the Crown.  “[W]ha t  the Stuar t s had t r ied to do t o

their  polit ica l enemies, George III had t r ied to do to the colon ist s. In  the

tumultuous decades of t he 1760's and 1770's, the Crown began  to disa rm

t he inhabit an t s of the most  rebellious a reas. Tha t  provoked polemica l

react ions by Amer icans invoking their  r igh t s a s Englishmen to keep

arms.”  Heller, 554 U.S. a t  594.

San  Francisco admit s th is ineffect iveness by exempt ing from the sa les    7

ban “convent iona l hollow-poin t  ammunit ion  with  a  solid lead core when
the purchase is made for  officia l law enforcement  purposes . . . .”  S.F .
Police Code § 613.10(g).

The panel ana logized the ban  to the proh ibit ion  on  possession  of a    8

firea rm with  an  oblit era ted ser ia l number .  Id . a t  *11, cit ing United  S tates
v. Marzzarella , 614 F .3d 85, 97 (3d Cir . 2010), cert. den ied , 131 S.Ct . 958
(2011). The ana logy is inva lid “[b]ecause unmarked weapons a re
funct iona lly no differen t  from marked weapons,” which  a re lega l, id . a t  94,
while hollow-poin t  bu llet s do funct ion  differen t ly than  other  bullet s.  See
a lso id . a t  92 n .8 (“proh ibit ing the commercia l sa le of firea rms . . . would
be untenable under  Heller”).  
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Rest r ict ing the buying and selling of ammunit ion  was one method

used by the Crown to disa rm the Amer icans.  The colon ist s prot ested

might ily when Genera l Gage seized powder  houses in  Massachuset t s to

prevent  merchant s from withdrawing gunpowder  to sell it .  See Stephen

P. Halbrook, T he Founders’ S econd Am endm ent 37-41 (2008).  

When the Crown proh ibit ed the impor ta t ion  of a rms and

ammunit ion  in to the colon ies, one pa t r iot  wrot e: “Whether , when we a re

by an a rbit ra ry Decree proh ibited the having Arms and Ammunit ion  by

Impor ta t ion , we have not  by the Law of Self Preserva t ion , a  Right  to seize

upon  a ll those with in  our  Power , in  order  t o defend  the Liber t ies which

GOD and Nature have given  us . . .?”  Id . a t  63, quot ing N ew Ham pshire

Gazette & Historical Chron icle, J an . 13, 1775, a t  1, col. 1.

The conflict  esca la ted when the Redcoa t s began  the direct  seizure of

a rms and of ammunit ion  in  a ll forms – gunpowder , bu llet s, and ba ll

ca r t r idges.  Id . a t  69-72.  The colon ist s obviously thought  tha t  they had a

r ight  to obta in  the ammunit ion  of their  choice.

Consisten t  with  th is r igh t  to choose is the recognit ion  tha t  the

Second Amendment  prot ect s a rms – and with  them, types of ammunit ion
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– tha t  a re “in  common use” and a re “typica lly possessed by law-abiding

cit izens for  lawful purposes . . . .”  Heller, 554 U.S. a t  624-25.  At  the

founding, “weapons used by milit iamen and weapons used in  defense of

person  and home were one and the same.”  Id . a t  625.  Milit iamen made

up “the body of a ll cit izens capable of milit a ry service, who would br ing

the sor t s of lawful weapons tha t  they possessed a t  home to milit ia  duty.” 

Id . a t  627. 

Each  milit iaman was required to provide h imself with  a  musket  or

firelock with  “not  less than  twenty-four  ca r t r idges, su it ed to the bore of h is

musket  or  firelock, each  ca r t r idge to conta in  a  proper  quant ity of powder

and ba ll . . . .”  Milit ia  Act , 1 S tatu tes at Large 271 (1792).  With in  five

years of the law’s passage, musket  bores were r equired to hold “ba lls of

the eighteenth  par t  of a  pound.”  Id . a t  271-72.  Tha t  is .69 ca liber , which

was typica l of milit ia  musket s of the era .  George D. Moller , Massachusetts

Military S hou lder Arm s, 1784-1877 20-25 (1988). Such musket s were

“serviceable as both  a  milit a ry and as a  spor t ing a rm.”  Id . a t  25. 

A “pa ir  of pistols” was required of hor semen and officers.  1 S tatu tes

at Large 271 -72.  P istols of the era  typica lly fired ba lls tha t  were between
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.56 and .75 ca liber .  George C. Newman, T he History of Weapons of the

Am erican  R evolu tion  150-52 (1967).  

These musket  and pistol ba ll sizes would have made enormous

wounds, fa r  la rger  than  would be made by today’s fa r -smaller  .22 to .45

ca liber  hollow-poin t  and softnose bullet s.  Yet  these were the a rms

typica lly possessed by pr iva te cit izens for  milit ia , defensive, and hunt ing

purposes.  Heller, 554 U.S. a t  599.

The panel ignored Heller’s common-use t est , which  hollow-poin t  and

softnose ammunit ion  clea r ly meet s.  It s legisla t ive findings

notwithstanding, the Dist r ict ’s handgun ban  was void because it

proh ibit ed “an  en t ire cla ss of ‘a rms’ tha t  is overwhelmingly chosen  by

Am erican  society for  t ha t  lawful purpose [self defense].”  Id . a t  628

(emphasis added).  Those words a re clea r  – “chosen  by Amer ican society,”

not  by the legisla ture.

A ban  on  the sa le of hollow-poin t  and softnose ammunit ion  cannot

be just ified on  the basis tha t  ot her  ammunit ion  is ava ilable.  “It  is no

answer  to say . . . t ha t  it  is permissible to ban  the possession  of handguns

so long as the possession  of other  firea rms (i.e., long guns) is a llowed.”  Id .
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a t  629.  The same applies to a  ban  on  sa les, just  a s a  “ca tegor ica l ban  on

the dist r ibu t ion , via  newsrack, of ‘commercia l handbills’ cannot  be squared

with  t he dict a tes of the F ir st  Amendment .”  Cincinnati v. Discovery

N etwork , Inc., 507 U.S. 410, 430-31 (1993). See Ezell v. City of Chicago,

651 F .3d 684, 697 (7  Cir . 2011) (r eject ing a rgument  tha t  city may bant h

shoot ing ranges on  the basis tha t  persons could pract ice elsewhere).

Hollow-point  and softnose ammunit ion  is in  common use not  just  for

self-defense, bu t  a lso for  hunt ing, another  or igina l purpose of the Second

Amendment .  “[P]reserving the milit ia  was [not ] the on ly r eason

Amer icans va lued the ancien t  r igh t ; most  undoubtedly thought  it  even

more impor tan t  for  self-defense and hunt ing.”  Heller, 554 U.S. a t  599. 

Hollow-point  ammunit ion  and softnose ammunit ion  a re the on ly

t ypes of ammunit ion  a llowed for  hunt ing deer  and other  la rge game in

California .  S.F . Police Code § 613.10(g) proh ibit s the sa le of ammunit ion9

Cal. Code Regs. t it . 14, § 353(a) (“big game (as defined by Sect ion  350,    9

Tit le 14, CCR) may on ly be t aken  by r ifles using center fire ca r t r idges with
softnose or  expanding project iles”); (c) & (d) (“P istols and revolvers using
center fire ca r t r idges with  softnose or  expanding project iles” required for
cer t a in  game).  “Bullet s used for  hunt ing game may have soft  or  hollow
poin t s designed to expand (mushroom) upon  impact .”  “Rifle and Handgun
C a r t r i d g e s , ”  C a l i f o r n i a  H u n t e r ’s  E d  C o u r s e ,
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in  par t  tha t  has “no spor t ing purpose” or  is “designed to expand upon

impact” (“including, bu t  not  limited to, . . . Hollow Poin t  Ammunit ion”)  or

“designed to fragment  upon  impact ,” which  is wha t  Ca liforn ia  game

regula t ions refer  to as “softnose or  expanding project iles.”  Ca l. Code Regs.

t it . 14, § 353.  San  Francisco’s “finding” tha t  such  ammunit ion  has “no

spor t ing purposes” flies in  the face of California  law.

In  sum, hollow-poin t  ammunit ion  and softnose ammunit ion  a re the

descendents of types of ammunit ion  tha t  were h istor ica lly recognized as

in  common use for  lawful purposes, and they remain  so today.  Banning

their  sa le infr inges on  Second Amendment  r igh t s.

IV.  A Con stitu tion al Righ t May Not Be
Ove rridde n  by Le gis lative  Fin din gs

in  an  In te re s t-Balan c in g Te s t

While the ban  on  keeping an  operable firea rm “implica tes the core

of the Second Amendment  r igh t ,” the panel found tha t  the burden  is not

substan t ia l, and in termedia te scru t iny applies.  2014 WL 1193434, *8. 

The legisla t ive findings a r e sa id to demonst ra te tha t  a  significant

h t tp://www.hunter -ed.com/ca liforn ia /st udyGuide/Rifle-and-Handgun-Ca
r t r idges/201005_700040815 (visit ed J une 13, 2014).
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government  in terest  of reducing dea th  and in jur ies is served by the ban . 

Id . a t  *8-9. 

The panel a lso defer red to the legisla t ive finding tha t  the ban  on  the

sa le of hollow-poin t  ammunit ion  “is a  reasonable fit  t o ach ieve it s goa l of

reducing the letha lity of ammunit ion  . . . .”  Id . a t  *13.  But  neither  the

goa l nor  the fit  is reasonable – the Second Amendment  prot ect s “a rms,”

which  a re “weapons of offence, or  a rmour  of defence,” Heller, 554 U.S. a t

581, and which  may be used with  deadly force where just ifiable under  the

law of self-defense.

Withou t  defer r ing to or  so much  as even  ment ion ing D.C.’s

legisla t ive findings denouncing handguns,  Heller held tha t  “the ban  a t10

issue amounted t o a  proh ibit ion  of an  en t ire class of a rms tha t  was

‘overwhelmingly’ accepted and proper ly u t ilized for  self-defense in  the

home by the genera l popula t ion .”  554 U.S. a t  628.  It  fa iled to muster

suppor t  “[u]nder  any of the st andards of scrut iny tha t  we have applied to

“[I]t  is [the Cour t ’s] t a sk in  the end to decide whether  [the legisla ture]    10

has viola ted t he Const itu t ion ,” and thus “whatever  deference is due
legisla t ive findings would not  foreclose our  independent  judgment  of the
fact s bear ing on  an  issue of const itu t iona l law . . . .”  S able Com m cns. of
Cal., Inc. v. FCC, 492 U.S. 115, 129 (1989).
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enumera ted const itu t iona l r igh t s,” thereby not  requir ing any weighing of

legisla t ive findings or  policy a rguments.  Id .  “Const itu t iona l r igh t s a re

enshr ined with  the scope they were understood to have when the people

adopted them, whether  or  not  fu ture legisla tures or  (yes) even fu ture

judges th ink tha t  scope too broad.” Id . a t  634-35. 

Heller reject ed J ust ice Breyer ’s “judge-empower ing ‘in terest -

ba lancing inquiry’ under  which  a  r igh t  is ou tweighed by ‘impor tan t

governmenta l in terest s.’” Heller, 554 U.S. a t  634.  Such  a  t est  would a llow

“arguments for  and aga inst  gun  cont rol” and the upholding of a  handgun

ban “because handgun violence is a  problem . . . .”  Id .  J ust ice Breyer

would have relied on  D.C.’s legisla t ive findings abou t  “gun-rela ted cr ime,

accident s, and dea ths,” of t he same genre as those of San  Francisco on

which  the panel relies here.  Id . a t  694 (Breyer , J ., dissent ing).

In terest  ba lancing was seen as a  form of in termedia te scru t iny.  See

id . a t  690 (Breyer , J ., dissent ing), cit ing Burdick  v. T akushi, 504 U.S. 428

(1992), and other  in termedia te-scru t iny cases.  By cont rast , Heller t ook a

ca tegor ica l approach  in  inva lida t ing the D.C. bans.

McDonald  ba rely ment ioned Chicago’s legisla t ive findings – aga in
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of the same genre as those of San  Francisco – and accorded t hem no

deference or  even  discussion .  130 S.Ct . a t  3026 (City Council findings

abou t  “in jury or  dea th  from firea rms”).  Instead, McDonald  r eject ed the

power  “to a llow sta t e and loca l governments to enact  any gun cont rol law

tha t  they deem to be reasonable,” id . a t  3046, and noted tha t  “the Second

Amendment  r igh t  prot ect s the r igh t s of minor it ies and other  resident s of

h igh-cr ime a reas whose needs a re not  being met  by elect ed public

officia ls.”  Id . a t  3049.

The view tha t  in termedia te scru t iny applies to infr ingement s on

Second Amendment  r igh ts or igina ted from the mistaken  conclusion  tha t

Second Amendment  r ight s a re not  fundamenta l.  Before McDonald  was

decided, a  dist r ict  cour t  opined tha t  the Supreme Cour t  in  Heller did not

hold tha t  the r igh t  is fundament a l, and thus in termedia te ra ther  than

st r ict  scru t iny applies.  Heller v. District of Colum bia , 698 F . Supp.2d 179,

187 (D. D.C. 2010), aff’d  in  part & rev’d  in  part, 670 F .3d 1244 (D.C. Cir .

2011).  Then  McDonald  squarely held tha t  “the r ight  to keep and bea r

a rms is fundamenta l to our scheme of ordered liber ty,” 130 S.Ct . a t  3036,

and thereaft er  ca lled t he r igh t  “fundamenta l” over  a  dozen t imes. Id . a t
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3036-44, 3049-50. Tha t  left  no just ifica t ion  for  applica t ion  of in termedia te

scru t iny.  

A r ight  is “fundamenta l” if it  is “explicit ly or  implicit ly prot ect ed by

the Const itu t ion , thereby requir ing st r ict  judicia l scru t iny.” S an  Anton io

Independent S chool District v. R odriguez , 411 U.S. 1, 17, 33 (1973). 

“Under  the st r ict -scru t iny test ,” the government  has the burden  to prove

tha t  a  rest r ict ion  “is (1) na r rowly t a ilored, to serve (2) a  compelling st a t e

in terest .”  R epublican Party of Minnesota v. White, 536 U.S. 765, 774-75

(2002).

And while in termedia te scrut iny is not  the cor rect  t est , t he mere

recit a t ion  of the kind of legisla t ive findings here fa ils to just ify the

rest r ict ions under  in termedia te scru t iny as proper ly applied.  “This

burden  is not  sa t isfied by mere specula t ion  or  conjecture; ra ther , a

governmenta l body seeking to susta in  a  rest r ict ion  . . . must  demonst ra te

tha t  the harms it  r ecit es a re rea l and t ha t  it s rest r ict ion  will in  fact

a llevia te them to a  mater ia l degree.” Lorillard  T obacco Co. v. R eilly, 533

U.S. 525, 555 (2001).  Even where relaxed scru t iny applies, a  municipa lity

cannot  “get  away with  shoddy da ta  or  reason ing.”  Los Angeles v. Alam eda
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Books, Inc., 535 U.S. 425, 438-39 (2002) (adult  bookstores). 

In  sum, Heller found D.C.’s bans on  possession  of handguns and of

usable firea rms ca t egor ica lly to infr inge on  Second Amendment  r igh t s. 

San  Francisco’s bans on  keeping usable handguns in  the home and on  sa le

of hollow-poin t  ammunit ion  likewise infr inge on  Second Amendment

r ights, and they are not  saved by legisla t ive findings applied in  the

equiva len t  to the in terest -ba lancing t est  tha t  Heller rejected.

CONCLUSION

This Cour t  shou ld grant  the appellan t s’ pet it ion  for  a  rehear ing or

for  rehear ing en  banc.

Date: J u ly 3, 2014 Respect fu lly Submit t ed,

Gun Owners of Ca liforn ia , Inc., 
Hunt  for  Truth  Associa t ion ,
Ca lguns Shoot ing Spor t s Associa t ion ,
and The Outdoor  Spor t smen’s
Coa lit ion  of Californ ia
Am ici Curiae
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 /s/ Stephen  P . Ha lbrook              
Stephen  P . Ha lbrook
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