Case: 12-17803  07/03/2014 ID: 9156654  DktEntry: 85-1 Page: 10f27 (1 of 41)

No. 12-17803

IN THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

ESPANOLA JACKSON, et al.,
Plaintiffs-Appellants,
V.
CITY AND COUNTY OF SAN FRANCISCO, et al.,
Defendants-Appellees.

On Appeal from the United States District Court
For the Northern District of California
Case No. CV-09-2143-RS

BRIEF OF AMICI CURIAE INTERNATIONAL LAW ENFORCEMENT
EDUCATORS AND TRAINERS ASSOCIATION, LAW ENFORCEMENT
LEGAL DEFENSE FUND, LAW ENFORCEMENT ACTION NETWORK,

CRPA FOUNDATION, LAW ENFORCEMENT ALLIANCE OF AMERICA,
AND CALIFORNIA SHERIFFS ALLMAN, BOSENKO, CHRISTIANSON,
D’AGOSTINI, DOWNEY, GROWDON, HAGWOOD, HANEY,
HENCRATT, L. JONES, S. JONES, LOPEY, MELE, MIMS,
POINDEXTER, RYAN, WILSON, AND YOUNGBLOOD
IN SUPPORT OF PETITION FOR REHEARING

Dan M. Peterson

Dan M. Peterson PLLC

3925 Chain Bridge Road, Suite 403
Fairfax, Virginia 22030

Telephone: (703) 352-7276
dan@danpetersonlaw.com

Counsel for Amici Curiae




Case: 12-17803 07/03/2014 ID: 9156654  DktEntry: 85-1 Page: 2 of 27

CORPORATE DISCLOSURE STATEMENT

International Law Enforcement Educators and Trainers Association is a
nonprofit organization which has no parent corporation. It issues no stock, and
therefore no publicly held company owns 10% or more of its stock.

Law Enforcement Legal Defense Fund is a nonprofit organization which has
no parent corporation. It issues no stock, and therefore no publicly held company
owns 10% or more of its stock.

Law Enforcement Action Network is a nonprofit organization which has no
parent corporation. It issues no stock, and therefore no publicly held company owns
10% or more of its stock.

CRPA Foundation is a nonprofit organization which has no parent
corporation. It issues no stock, and therefore no publicly held company owns 10%
or more of its stock.

Law Enforcement Alliance of America is a nonprofit organization which has
no parent corporation. It issues no stock, and therefore no publicly held company
owns 10% or more of its stock.

/s/ Dan M. Peterson
Dan M. Peterson
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INTEREST OF AMICI CURIAE

International Law Enforcement Educators and Trainers Association
International Law Enforcement Educators and Trainers Association
(“ILEETA”), is a professional association of 4,000 persons committed to the
reduction of law enforcement risk and to saving lives of police officers and the
general citizenry through the provision of training enhancements for criminal
justice practitioners. ILEETA has joined this brief because unconstitutional
firearms restrictions not only disadvantage law-abiding citizens whose lawful self-
defense deters crime, but also disadvantage police officers who may be subject to
such provisions in an off duty capacity or otherwise.
Law Enforcement Legal Defense Fund
Law Enforcement Legal Defense Fund (“LELDF”) is a 501(c)(3) non-profit
organization, headquartered in Alexandria, Virginia, that provides legal assistance
to law enforcement officers. LELDF has aided nearly one hundred officers, many of
whom have been acquitted, mostly in cases where officers have faced legal action
for otherwise authorized and legal activity in the line of duty. While LELDF
supports measures that will further legitimate public safety interests and protection
of law enforcement officers, it does not support provisions that are ill-conceived,

violate the constitutional rights of citizens, and may subject police officers to undue

(6 of 41)
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risk.
Law Enforcement Action Network

Law Enforcement Action Network (“LEAN”) is a sister organization of
LELDF, headquartered in Alexandria, Virginia, which has received 501(c)(4)
status. LEAN promotes policies that protect law enforcement officers’ personal and
professional safety. LEAN seeks to provide insight to the Court about the negative
ground level impact the challenged provisions will have on police officers and
citizens.

CRPA Foundation

CRPA Foundation is a non-profit entity classified under section 501(c)(3) of
the Internal Revenue Code, with headquarters in Fullerton, California. The CRPA
Foundation seeks, among other goals, to raise awareness about unconstitutional
laws, defend and expand the legal recognition of the rights protected by the Second
Amendment, educate the general public about firearms, and support law
enforcement.

Law Enforcement Alliance of America, Inc.

Law Enforcement Alliance of America, Inc. (“LEAA”) is a non-profit, non-

partisan advocacy and public education organization founded in 1992 and made up

of thousands of law enforcement professionals, crime victims, and concerned

2
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citizens. Many of LEAA’s members reside and/or work in California. LEAA
represents its members' interests by assisting law enforcement professionals and
seeking criminal justice reforms that target violent criminals not law-abiding
citizens. LEAA has been an amicus curiae in other California cases, and on the
prevailing side in two United States Supreme Court cases.
Individual Amici

The following individual Amici are elected County Sheriffs in California:
Sheriffs Tom Allman (Mendocino), Tom Bosenko (Shasta), Adam Christianson
(Stanislaus), John D’Agostini (El Dorado), Michael Downey (Humboldt), Dean
Growdon (Lassen), Greg Hagwood (Plumas), Bruce Haney (Trinity), Dave Hencratt
(Tehama), Larry Jones (Glenn), Scott Jones (Sacramento), Jon E. Lopey (Siskiyou),
James Mele (Tuolumne), Margaret Mims (Fresno), Mike Poindexter (Modoc),
Martin A. Ryan (Amador), Dean Wilson (Del Norte), and Donny Youngblood
(Kern). All of these individuals have distinguished records of practical experience
in the fields of law enforcement and public safety. Their interest in this lawsuit is
protecting the constitutional rights of their constituents and California residents
generally, promoting effective strategies in combating crime and promoting public
safety, and helping to ensure that law abiding citizens and law enforcement officers

are not deprived of their rights to self-defense by laws that serve no law

3
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enforcement purpose.

STATEMENT PURSUANT TO RULE 29(c)

No party’s counsel authored this brief in whole or in part. No party or party’s
counsel, and no person other than Amici, their members, or their counsel,
contributed money that was intended to fund preparing or submitting this brief. All
parties have consented to the filing of this brief.

ARGUMENT

l. THE PANEL OPINION IS UNSUPPORTED BY EVIDENCE THAT
THESE ORDINANCES ADVANCE THE ASSERTED INTERESTS IN
PUBLIC SAFETY.

Appellants’ Petition for Rehearing addresses the fact that strict scrutiny
should apply in this case, and that under any level of heightened scrutiny San
Francisco’s ordinances are not narrowly tailored to advance an important or
compelling governmental interest. Amici concur in those arguments. This brief
addresses from a law enforcement perspective the lack of evidence to support the
panel’s opinion that these ordinances advance governmental interests in public
safety. Instead, for both the locked storage and ammunition issues, San Francisco’s

ordinances undermine the safety of officers and citizens while providing no

benefits.

(9 of 41)
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The panel opinion did not cite any empirical evidence to support the hollow-
point ban, S. F., CAL., PoLICE CoDE § 613.10(g). The panel relied only on a
legislative “finding” that hollow-points are “more likely to cause severe injury and
death than is conventional ammunition,” and San Francisco’s conclusion that
hollow-points are “more lethal than other types of ammunition.” Op. 28. But the
only evidence cited by the panel on this issue was evidence produced by Jackson
that “medical examiners have been unable to show any difference in lethality
between hollow-point and traditional round-nosed lead bullets.” Id. (emphasis
added). The panel opinion disregarded this evidence without explanation, stating
only that it was “not persuaded by Jackson’s arguments.” Id.

That reverses the burden of proof, whether under strict scrutiny or
intermediate scrutiny. The burden of proof and persuasion is on San Francisco to
show that its ordinances, which burden Second Amendment rights, advance public
safety in a narrowly tailored manner. The panel stated “that a municipality may
rely on any evidence ‘reasonably believed to be relevant’ to substantiate” the
governmental interest. Op. at 28 (citing City of Renton v. Playtime Theaters, 475
U.S. 41, 51-52 (1986)). But the key word is “evidence,” not speculation or

assumptions. As the Renton court actually stated, in context:
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The First Amendment does not require a city, before enacting such an

ordinance, to conduct new studies or produce evidence independent of

that already generated by other cities, so long as whatever evidence

the city relies upon is reasonably believed to be relevant to the problem

that the city addresses.

Id. (emphasis added). See also United States v. Playboy Entmt. Grp., Inc., 529
U.S. 803, 822 (2000) (“the Government must present more than anecdote and
supposition”); Heller v. District of Columbia, 670 F.3d 1244, 1259 (D.C. Cir. 2011)
(in Second Amendment case, municipality must present “meaningful evidence, not
mere assertions, to justify its predictive judgments™).

Similarly, the portion of the opinion relating to S. F., CAL., PoLICE CODE §
4512, the locked storage requirement, cited only the “findings” by the supervisors,
not any actual evidence.! It then concluded that based “on the evidence that locking
firearms increases safety in a number of different respects, San Francisco has drawn

a reasonable inference that mandating that guns be kept locked when not being

carried will increase public safety and reduce firearms casualties,” and that “[t]his

' The “findings” were delivered to the supervisors by the City Attorney’s office on
September 27, 2011, after the hollow-point ban and storage ordinances were
challenged in court. ER000256. The Deputy City Attorney explained to the
supervisors that because of the lawsuits the ordinances “are more likely to be
subject to judicial scrutiny and constitutional review.... It gives the court something
to look at.” Id. These “findings” are not evidence, cite no studies or sources, and
were added post hoc solely to buttress San Francisco’s litigating position. They are
entitled to no weight in determining whether the asserted governmental interests are
advanced by these ordinances.
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evidence supports San Francisco’s position that section 4512” is related to its
supposed objectives. Op. 21-22 (emphasis added). But no actual evidence is cited
by the panel. Real world law enforcement experience, however, confirms that both
the locked storage requirement and the hollow-point ban are likely to increase the
risk of harm or death to citizens and law enforcement personnel who are seeking to
defend themselves, without any corresponding benefit.

II. THE LOCKED STORAGE REQUIREMENT IS NOT SUPPORTED

BY EVIDENCE, AND WILL ENDANGER CITIZENS AND LAW
ENFORCEMENT PERSONNEL.

The only alleged fact cited by the panel to justify the locked storage
requirement is that “firearm injuries are the third-leading cause of death in San
Francisco.” Op. 21. That simply is not true. According to the California
Department of Public Health, the average number of deaths in San Francisco
County during the period 2010-2012 was 5,598.3. “Firearm-Related Deaths”
accounted for 50.7 of those deaths, or about 9/10ths of 1 percent. See California
Department of Public Health, San Francisco County’s Health Status Profile for

2014 (2014) (available at http://www.cdph.ca.gov/programs/ohir/Pages/

CHSPCountySheets.aspx-- Individual County Data Sheets). When the 18 leading

official causes of death on that sheet are rank ordered, “Firearm-Related Deaths” is
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ranked 17"—second to last, not “third-leading.” See Attachment 1.2

The primary justifications offered by San Francisco and by the panel opinion
for the locked storage requirement are prevention of suicides and reducing deaths
from accidental shootings. Op. 21; Addendum 000049. However, of the total of 60
firearm related deaths in San Francisco in 2010-11, the most recent year reported,
40 were homicides, and only 20 were suicides. Medical Examiner Report 104. The
chief method of suicide was hanging (25%). Id. at 54. Firearms accounted for only
18% of suicides as a whole. Id. Jumps, asphyxiation, and drug-related suicides
together made up about 45%. Id. at 54-55. There are many ways to commit
suicide, which generally may be substituted for each other, and it is contrary to
reason that a locked storage requirement would prevent a person bent on suicide
from unlocking the gun or using an alternative means.

Prof. Daniel Webster discusses in his Declaration {{ 14-18 (ER000066-
000068) why having unlocked firearms in the home will (in his opinion) likely

cause adolescents to commit suicide impulsively with a firearm. However, a review

? Data provided by the Chief Medical Examiner of San Francisco is consistent with
these figures. The most recent two years reported were 2009-10 and 2010-11, with
“Firearm Related Deaths” of 43 and 60, respectively. Office of the San Francisco
Chief Medical Examiner, Annual Report FY-2013-2014 103 (2014) (available at
http://sfgsa.org/modules/showdocument.aspx?documentid=10737 )  (“Medical
Examiner Report™) See Attachment 2.
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of the Medical Examiner Report shows that the total number of persons aged
nineteen and under who committed suicide with a firearm in San Francisco during
the most recent year (2010-11) was: zero. Medical Examiner Report 63. Fact
trumps opinion in determining whether this ordinance is necessary for public safety.

But what about accidental deaths, where a helpless child or untrained person
stumbles across an unlocked firearm, and Kkills himself or someone else?
According to the Medical Examiner Report, the number of accidental firearms
deaths in 2010-11 in San Francisco was: zero. Id. at 104. That has been the case
for many years. As the Report states, “There were no firearm related accidents in
FY 2010-2011, which is consistent with the prior five years.” Id. These data are for
years preceding the ordinance.

Individuals who are grossly irresponsible or impaired, and leave a loaded gun
where an unsupervised and untrained child could find it, are not the types of
individuals who are likely to follow locked storage ordinances. The only
individuals that this ordinance will affect are law-abiding citizens who wish to
maintain a firearm for lawful purposes such as defense of life and limb, where
immediate access will be critical.

What about homicides in the home, which the City contends will be reduced

by its ordinance? Section 4512 requires handguns to either be locked, or carried
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directly on the person. Assuming again that people will be aware of and actually
obey this law, does San Francisco believe that impulsive homicides will be reduced
by encouraging people to carry a gun on their person? For locked firearms, San
Francisco contends that they can be unlocked in three seconds. Garza Decl.
(ER000091-000093). No person of experience could believe that three seconds is
enough of a cool-down period to prevent an enraged person disposed to commit
murder from doing so. It is certain that an individual who premeditates a murder
will unlock the firearm well in advance (if murderers obey locked storage laws in
the first place).

Thus, the panel’s statement that there is “ample evidence that storing
handguns in a locked container reduces the risk of both accidental and intentional
handgun-related deaths, including suicide,” is untenable on each of those points.
Op. 21.

On the other hand, for law abiding citizens who do try to obey firearms laws,
a delay in accessing a handgun for purposes of self-defense may well prove fatal.
Defensive gun uses (“DGUs”) are far more frequent than the tiny number of
instances where firearms are misused by their owners.

Although results have varied, the best studies indicate that there are

something between 1.5 million and 2.5 million defensive gun uses a year by law

10
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abiding citizens against attackers. The leading study is Gary Kleck & Marc Gertz,
Armed Resistance to Crime: The Prevalence and Nature of Self-Defense with a
Gun, 86 J. CRIM. L. & CRIMINOLOGY 150 (1995). Using a very large sample size
(4,977 respondents), and concentrating on rectifying the design flaws of earlier
surveys, Kleck and Gertz concluded that “each year in the U.S. there are about 2.2
to 2.5 million DGUs of all types by civilians against humans, with about 1.5 to 1.9
million of the incidents involving use of handguns.” Kleck & Gertz 164. The
defensive use of the gun may involve simply identifying or displaying it to the
assailant, to shots being fired with no one hit, to wounding or death of the assailant.
In the vast majority of instances, of course, a simple display of the gun is enough,
and deaths and woundings are relatively rare. As a consequence, a great (though
undetermined) number of these instances are never officially recorded. As Kleck
and Gertz note, “Neither the defender/victim nor the criminal ordinarily has much
incentive to report this sort of event to the police, and either or both often have
strong reasons not to do so.” Id. at 168.

Based on the ratio of San Francisco’s population (825,000) to the population
of the United States (315 million), defensive gun uses by civilians in San Francisco
can therefore be estimated at something over 5000 per year. When those 5000

defensive gun uses are compared with the 20 total firearm suicides in the latest year

11
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(which probably would not be prevented by this law), the zero suicides of
adolescents or children by firearm, and the zero accidental deaths by firearm year
after year, it becomes plain that placing useless obstacles in the way of lawful self
defense by innocent parties does not promote public safety. It harms it.

Assailants generally plan their attacks, and will already be armed. By the
time the intended victim at home even identifies the threat, the assailant will be
nearly upon him. As stated by Massad Ayoob in his Declaration, “San Francisco’s
estimate of three to four seconds to retrieve a loaded gun from a lock box appears to
be highly optimistic.” ER000058-59. Many are dependent on batteries, which die.
Those that require a key or combination depend on “fine motor skill, the type of
skill which degrades severely in human beings under stress due to vasoconstriction
(loss of blood flow to the extremities) and also due to tremors induced by
internally-generated adrenaline (epinephrine).” 1d. Lockboxes operated by
biometric identification (fingerprints) are far from perfect:

There are people whose fingerprints will be recognized by the

machines, and people whose fingerprints will not. In any case, no

biometric device can recognize fingerprints that are obscured with

clothing, dirt, or blood before accessing the lock box.

Id. The panel opinion did not refute this evidence; it simply did not address it.

12
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Section 4512 will also negatively affect the safety of law enforcement
officers. Although there is an exception for firearms under the control of “peace
officers,” not all law enforcement officers meet that definition. CAL. PENAL CODE
88 830 et seq. defines who is and who is not considered a “peace officer.” Law
enforcement officers from other states who are temporarily in California for
business, family matters, or other reasons are not “peace officers,” with extremely
limited exceptions. See CAL. PENAL Cope § 830.39. “Federal criminal
investigators and law enforcement officers are not California peace officers....”
CAL. PENAL CoDE 8§ 830.8. § 4512 also contains no exception for retired officers.

Officers from out of state and federal officers may easily be trapped by
storage requirements of which they have no knowledge. In a perverse twist, peace
officers who may maintain a firearm under their personal control at home for family
defense will have to instruct their spouses and loved ones to lock up any firearms
when he or she leaves the house and can no longer protect them.

In addition, § 4512 creates a dangerous incentive for persons to be armed
when police are called to a home. In instances where there has been a defensive
encounter, the homeowner (if he knows San Francisco law) will be tempted to pick
up the gun and carry it in his hand or on his person to avoid a violation of § 4512.

When police arrive, they have no way of knowing if that individual with a gun is a

13
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violent assailant or an intended victim. Under such perilous circumstances, the

danger to law enforcement personnel and to the innocent homeowner is appallingly

obvious.

I11. HOLLOWPOINT BULLETS ARE NOT MORE “LETHAL,” BUT ARE
SUPERIOR FOR LAW ENFORCEMENT PURPOSES AND FOR

LAWFUL DEFENSE BY CITIZENS BECAUSE OF THEIR
GREATER STOPPING POWER.

A.  Stopping power, not lethality, is the key to effective defense by law
enforcement personnel and civilians.

“Enhanced lethality ammunition” is not a recognized term of art, but a term
invented by San Francisco to vilify hollow-point ammunition that is widely used by
civilians, and almost universally used by law enforcement agencies. Although there
is a vast literature in the fields of study known as terminal ballistics or wound
ballistics, the panel cited no evidence that hollow-points are more lethal than fully
jacketed or round-nose lead ammunition. Greater “lethality” is not a basis on which
law enforcement personnel or informed citizens choose ammunition for defensive
purposes. The object for police and citizens is the same: to stop an attacker
immediately with the fewest shots possible, preferably a single shot. This is widely
referred to as “stopping power.”

Police trainer and four-time police action gunfight survivor Keith Jones has

14
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observed that while gunshot wounds with some types of ammunition “may certainly

be lethal,” their effect may not be immediate, and “‘immediate’ is the only thing
that really counts.” The object is “to put your attacker out of action now, before he
injures you, not to cause his lingering death in a hospital bed next week.” Evan P.
Marshall & Edwin J. Sanow, Stopping Power: A Practical Analysis of the Latest
Handgun Ammunition 6 (2001) (“Marshall and Sanow 2001”). Stopping power
saves innocent life, and hollow-point ammunition has proven to be superior for that
purpose.’

That is why hollow-point ammunition is nearly universally chosen by law
enforcement departments around the country. Massad Ayoob, one of the most
widely recognized authorities in the world on police tactics and self-defense, has
summarized what he calls the “traditional model” that was employed during the
first two thirds of the twentieth century.* It was based on the .38 Special revolver,

using 158 grain round-nose lead bullets. This lead round-nose ammunition “failed

miserably.” The round-nose projectile “slipped through flesh,” and “would kill, but

* As addressed by other briefs before this Court, hollow-points are also superior
from a safety point of view because they are less likely to “overpenetrate” and harm
bystanders, to ricochet, to penetrate police body armor, and to require multiple
shots.

* Massad Ayoob, Choose your ammo...police style (May/June 2005), available at
http://www.backwoodshome.com/articles2/ayoob93.html.

15
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slowly.” It “had little stopping effect,” and “performed dismally at its intended
purpose.” Id.

By contrast, Ayoob notes that the “.40 S & W caliber is the overwhelming
top choice of police departments today, followed by the .357 SIG and the .45.” Id.
Some agencies also use the 9mm. The “star performers in .40 ammo tend to be high
tech bullets such as the Winchester SXT or Ranger T, the [Speer] Gold Dot, and the
Remington Golden Saber....” In .45 caliber, “the matured Federal Hydra-Shok

design is something of a gold standard....” Agencies use it “[b]ecause it works
better, and with human life on the line, they cannot afford to economize.” This is
precisely the ammunition that San Francisco would deny to citizens and many law
enforcement officers for self-defense.

Police officer Evan Marshall and ballistics expert Edwin Sanow have jointly
published three books on handgun stopping power, including the types of bullets
used. Their principal contribution has been to collect many thousands of reports of

actual police gunfights, determine what ammunition was used, and report the

number of “one shot stops.” Their most recent results are reported in Marshall and

> One shot stops are those in which the criminal was hit once and only once with a
solid shot to the torso (where police are trained to aim), and the criminal was
rapidly incapacitated by that single shot. See Evan P. Marshall & Edwin J. Sanow,
Street Stoppers: The Latest Handgun Stopping Power Street Results 161-62 (1996)

16
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Sanow 2001, cited above. Results for several of the most common police calibers
are attached as Attachment 3 hereto. For 19 different loads of 9mm, one-shot stops
ranged from 91% to 70%, with the full metal jacket bullet (the only one on the list
not banned by San Francisco) coming in dead last. In the 20 loadings for .40 S&W,
one shot stops ranged from 94% to 71%. Again, the full metal jacket bullet was the
least effective at putting down an attacker. In .45 ACP, one shot stops varied from
96% to 62% of the 16 rounds listed, with the three full metal jacket rounds at the
bottom of the list.

Thus, based on an extensive database of actual police shootings collected
over decades, the full metal jacket round consistently had the least stopping power.
Again, stopping power is essential to incapacitating a criminal attacker, but does not
necessarily equate with lethality. That is especially true because ammunition that is
less effective at stopping an attacker will likely result in more shots being fired.
Being shot multiple times will almost certainly cause greater lethality as well as

endangering innocent bystanders.

(“Marshall & Sanow 1996). The percentages reported are the ratio of successful
one shot stops to the total number of single shots to the torso: the higher the
percentage, the better the stopping power.
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B. The ban on hollow-points adversely affects law enforcement
personnel as well as civilians.

The only exception in § 613.10(g) is for “conventional hollow-point
ammunition with a solid lead core when the purchase is made for official law
enforcement purposes and the purchaser is authorized to make such a purchase by
the director of a public law enforcement agency....”

Thus, police officers cannot purchase hollow-point ammunition in San
Francisco for defense of themselves and their loved ones when off-duty.
Furthermore, police department regulations prohibit San Francisco police officers
from using their departmentally issued ammo in another weapon off-duty.
“Ammunition used in primary on-duty firearms shall be Department-issued.
Department-issued ammunition shall not be used in any other weapon, either on or
off duty.” San Francisco Police Department, General Order 10.02(C) (2007)

(available at http://www.sf-police.org/modules/ShowDocument.aspx?

documentid=14840). There is no exception for individual purchase by other

California police or peace officers who happen to reside in San Francisco, or for
retired officers. Thus, highly trained law enforcement officers who are entitled to
defend their lives with the most safe and effective ammunition while on-duty, are

not allowed to purchase it in San Francisco to defend their lives and the lives of

18
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loved ones when off-duty or when they retire.

The panel’s incorrect and contradictory position that this law poses little
burden on Second Amendment rights because hollow-points can be purchased
outside San Francisco, Op. 29, has been refuted on constitutional grounds in
Appellant’s Opening Brief and Petition for Rehearing.® Amici would like to add an
additional important practical consideration. If the panel opinion is allowed to
stand, it opens the way for similar laws in other jurisdictions within California, for
such a ban in California statewide, and for similar bans in other states within the
Ninth Circuit. Thus, the argument that such ammunition is available outside of San
Francisco can be rapidly rendered invalid by the panel’s decision itself. A
representative an anti-firearms rights group explicitly stated their intention to do
just that:

[L]ocal government can show leadership in Sacramento. We have

seen a trickle up affect [sic] where local ordinances—TJjurisdictions]

will adopt ordinances and are later adopted by the state legislature.
ER000249-ER000250. If that occurs, the linchpin will be pulled from the panel

opinion. Yet it is doubtful that this Court would later overrule the panel’s decision

because the factual situation regarding availability in other jurisdictions has

® That argument also refutes any notion that the ordinance will accomplish its
ostensible purpose, because criminals can and will obtain ammunition from outside
San Francisco.
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changed. Accordingly, this Court should rehear this case en banc now, to prevent
this unconstitutional method of reasoning from taking effect.

CONCLUSION

For the reasons stated above, the petition for rehearing should be granted.
Respectfully submitted,

/s/ Dan M. Peterson

Dan M. Peterson

Dan M. Peterson PLLC

3925 Chain Bridge Road, Suite 403
Fairfax, Virginia 22030

Telephone: (703) 352-7276
dan@danpetersonlaw.com

Counsel for Amici Curiae
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MORTALITY
2010-2012 AGE-ADJUSTED DEATH RATE
RANK DEATHS CRUDE AGE-ADJUSTED  95% CONFIDENCE LIMITS NATIONAL CALIFORNIA COUNTY
ORDER HEALTH STATUS INDICATOR (AVERAGE) DEATH RATE DEATH RATE LOWER UPPER OBJECTIVE CURRENT PREVIOUS
6 ALL CAUSES 5,598.3 688.5 578.4 563.0 593.8 a 641.5 621.1
19 ALL CANCERS 1,394.0 171.4 148.9 140.9 156.8 160.6 153.3 155.3
45 COLORECTAL CANCER 146.7 18.0 155 13.0 18.0 145 14.2 14.7
25 LUNG CANCER 321.3 39.5 34.7 30.9 38.5 45.5 34.8 375
16 FEMALE BREAST CANCER 87.3 21.8 17.7 14.2 21.8 20.6 20.9 18.3
11 PROSTATE CANCER 63.7 154 16.2 125 20.7 21.2 20.5 16.6
9 DIABETES 1133 13.9 11.9 9.7 14.2 b 20.4 115
18 ALZHEIMER'S DISEASE 252.7 311 23.7 20.8 26.7 a 30.5 20.6
5 CORONARY HEART DISEASE 700.3 86.1 69.9 64.7 75.1 100.8 106.2 85.0
18 CEREBROVASCULAR DISEASE (STROKE) 343.0 42.2 34.7 31.0 38.4 33.8 36.6 36.3
33 INFLUENZA/PNEUMONIA 147.7 18.2 14.6 12.2 16.9 a 16.1 21.2
4 CHRONIC LOWER RESPIRATORY DISEASE 204.3 25.1 21.2 18.3 24.2 a 36.2 241
6 CHRONIC LIVER DISEASE AND CIRRHOSIS 76.7 9.4 8.3 6.5 104 8.2 115 8.4
21 ACCIDENTS (UNINTENTIONAL INJURIES) 294.3 36.2 315 27.8 35.1 36.0 27.3 36.1
2 MOTOR VEHICLE TRAFFIC CRASHES 22.3 2.7 2.6 1.6 3.9 12.4 7.3 4.6
15 SUICIDE 88.3 10.9 9.8 7.9 121 10.2 10.1 10.6
43 HOMICIDE 53.0 6.5 6.1 4.5 7.9 55 52 7.2
11 FIREARM-RELATED DEATHS 50.7 6.2 5.9 4.4 7.7 9.2 7.7 7.0
41 DRUG-INDUCED DEATHS 169.3 20.8 18.1 15.4 20.9 11.3 10.8 21.7
MORBIDITY
2010-2012 CRUDE CASE RATE
RANK CASES CRUDE 95% CONFIDENCE LIMITS NATIONAL CALIFORNIA COUNTY
ORDER HEALTH STATUS INDICATOR (AVERAGE) CASE RATE LOWER UPPER OBJECTIVE CURRENT PREVIOUS
58 AIDS INCIDENCE (AGE 13 AND OVER) 256.3 35.1 30.8 39.4 12.4 8.6 55.5
55 CHLAMYDIA INCIDENCE 4,750.7 584.2 567.6 600.9 c 434.5 509.8
46 GONORRHEA INCIDENCE FEMALE AGE 15-44 218.3 112.6 97.6 127.5 251.9 139.6 122.5
58 GONORRHEA INCIDENCE ~ MALE AGE 15-44 1,608.7 784.9 746.6 823.3 194.8 186.6 651.9
57 TUBERCULOSIS INCIDENCE 107.3 13.2 10.7 15.7 1.0 6.1 15.7
INFANT _MORTALITY.
2009-2011 BIRTH COHORT (BC) BC INFANT DEATH RATE
RANK DEATHS INFANT 95% CONFIDENCE LIMITS NATIONAL CALIFORNIA COUNTY
ORDER HEALTH STATUS INDICATOR (AVERAGE) DEATH RATE LOWER UPPER OBJECTIVE CURRENT PREVIOUS
11 INFANT MORTALITY: ALL RACES 27.3 3.1 21 4.5 6.0 4.9 4.4
30 INFANT MORTALITY: ASIAN/PI 6.3 24 * 0.9 51 6.0 3.9 25*
38 INFANT MORTALITY: BLACK 3.7 7.9 * 2.0 211 6.0 10.1 19.0 *
34 INFANT MORTALITY: HISPANIC 9.0 51 * 23 9.6 6.0 4.7 4.6 *
7 INFANT MORTALITY: WHITE 6.0 17 * 0.6 3.6 6.0 4.1 3.2*
NATALITY
2010-2012 PERCENTAGE
RANK BIRTHS 95% CONFIDENCE LIMITS NATIONAL CALIFORNIA COUNTY
ORDER HEALTH STATUS INDICATOR (AVERAGE) PERCENT LOWER UPPER OBJECTIVE CURRENT PREVIOUS
48 LOW BIRTHWEIGHT INFANTS 623.7 7.0 6.5 7.6 7.8 6.8 7.1
5 FIRST TRIMESTER PRENATAL CARE 7,822.7 88.5 86.5 90.5 77.9 83.6 85.8
17 ADEQUATE/ADEQUATE PLUS PRENATAL CARE 7,121.7 80.7 78.8 82.6 77.6 79.5 81.6
2010-2012 AGE-SPECIFIC BIRTH RATE
RANK BIRTHS AGE-SPECIFIC 95% CONFIDENCE LIMITS NATIONAL CALIFORNIA COUNTY
ORDER HEALTH STATUS INDICATOR (AVERAGE) BIRTH RATE LOWER UPPER OBJECTIVE CURRENT PREVIOUS
4 BIRTHS TO MOTHERS AGED 15-19 216.7 12.6 10.9 14.3 a 28.3 155
BREASTFEEDING
2010-2012 PERCENTAGE
RANK BIRTHS 95% CONFIDENCE LIMITS NATIONAL CALIFORNIA COUNTY
ORDER HEALTH STATUS INDICATOR (AVERAGE) PERCENT LOWER UPPER OBJECTIVE CURRENT PREVIOUS
13 BREASTFEEDING INITIATION 7,507 96.3 94.1 98.5 81.9 91.6 d
CENSUS
RANK 2011 95% CONFIDENCE LIMITS NATIONAL PERCENTAGE
ORDER HEALTH STATUS INDICATOR NUMBER PERCENT LOWER UPPER OBJECTIVE | CALIFORNIA COUNTY
CURRENT PREVIOUS
7 PERSONS UNDER 18 IN POVERTY 17,137 15.2 15.0 155 a 22.6 14.6
a Healthy People 2020 (HP 2020) National Objective has not been established.
b National Objective is based on both underlying and contributing cause of death which requires use of multiple cause of death files.
California's data exclude multiple/contributing causes of death.
c Prevalence data are not available in all California counties to evaluate the Healthy People 2020 National Objective STD-1, as the Health People objective is restricted to females
who are 15-24 years old and identified at a family planning clinic, and males and females under 24 years old who participate in a national job-training program.
d Data not available.
Note Crude death rates, crude case rates, and age-adjusted death rates are per 100,000 population. Birth cohort infant death rates are per 1,000 live births.
Age-specific birth rates are per 1,000 population.
County Previous refers to previous period rates. These periods vary by type of rate: Mortality 2007-2009, Morbidity 2007-2009, Infant Mortality 2006-2008,
Natality 2007-2009, Census 2010.
Sources State of California, Department of Finance, Race/Hispanics Population with Age and Gender Detail, 2000-2010. Sacramento, California, September 2012.

State of California, Department of Finance, Report P-3: State and County Population Projections by Race/Ethnicity, Detailed Age, and Gender, 2010-2060. Sacramento, California, January 2013.

California Department of Public Health, 2010-2012 Death Statistical Master Files.

California Department of Public Health, Office of AIDS, HIV/AIDS Surveillance Section, data as of 12/27/2013.
California Department of Public Health, STD Control Branch (data reported through 08/19/2013). Chlamydia data.
California Department of Public Health, STD Control Branch, Data Request, August, 2013. Gonorrhea data.
California Department of Public Health, Tuberculosis Control Branch, Report on Tuberculosis in California, 2012. Richmond, CA, July 2013.
Callifornia Department of Public Health, 2009-2011 Birth Cohort-Perinatal Outcome Files.

California Department of Public Health, 2010-2012 Birth Statistical Master Files.

Callifornia Department of Public Health, Center for Family Health, Genetic Disease Screening Program, Newborn Screening Data, 2010-2012.
California Department of Public Health, Center for Family Health, Maternal, Child and Adolescent Health Program.
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AS REPORTED BY CDPH

ALL CAUSES

ALL CANCERS

COLORECTAL CANCER

LUNG CANCER

FEMALE BREAST CANCER

PROSTATE CANCER

DIABETES

ALZHEIMER'S DISEASE

CORONARY HEART DISEASE
CEREBROVASCULAR DISEASE (STROKE)
INFLUENZA/PNEUMONIA

CHRONIC LOWER RESPIRATORY DISEASE
CHRONIC LIVER DISEASE AND CIRRHOSIS
ACCIDENTS (UNINTENTIONAL INJURIES)
MOTOR VEHICLE TRAFFIC CRASHES
SUICIDE

HOMICIDE

FIREARM-RELATED DEATHS
DRUG-INDUCED DEATHS

ID: 9156654  DktEntry: 85-2
2010-2012
DEATHS
(AVERAGE) RANK ORDERED
5598.3 ALL CAUSES
1394.0 ALL CANCERS
146.7 CORONARY HEART DISEASE
3213 CEREBROVASCULAR DISEASE (STROKE)
87.3 LUNG CANCER
63.7 ACCIDENTS (UNINTENTIONAL INJURIES)
113.3 ALZHEIMER'S DISEASE
252.7 CHRONIC LOWER RESPIRATORY DISEASE
700.3 DRUG-INDUCED DEATHS
343.0 INFLUENZA/PNEUMONIA
147.7 COLORECTAL CANCER
204.3 DIABETES
76.7 SUICIDE
294.3 FEMALE BREAST CANCER
22.3 CHRONIC LIVER DISEASE AND CIRRHOSIS
88.3 PROSTATE CANCER
53.0 HOMICIDE
50.7 FIREARM-RELATED DEATHS
169.3 MOTOR VEHICLE TRAFFIC CRASHES

As reported by the California Department of Public Health
Available at http://www.cdph.ca.gov/programs/ohir/Pages/CHSPCountySheets.aspx#s
Rank ordering in right hand columns prepared by counsel from CDPH data in left hand columns
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Office of the San Francisco Chief Medical Examiner: Annual Report FY 2013 - 2014

Figure 2-26: Suicide Deaths by Age and Sex
FY 2010 - 2011
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The most frequent method of non-vehicular suicides in FY 2010 — 2011 was hangings (25%) followed
by firearm (18%), jumps (18%), and drug-related (18%). In FY 2010 — 2011 there were 11 suicides by
asphyxia. Methods of suicides are detailed in Figure 2-27.

Figure 2-27: Manner Suicide by Method
FY 2010- 2011
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Office of the San Francisco Chief Medical Examiner: Annual Report FY 2013 - 2014

Further examination into the method of Suicide deaths with a ten year perspective are detailed in
Table 2-20.

Table 2-20: Suicide Methods
Ten Year Perspective

‘01-'02 ‘02-'03 ‘03-'04 ‘04-'05 ‘05-'06 ‘06-'07 ‘07-'08 ‘08-'09 ‘09-'10 ‘10-'11
Asphyxia 6 7 6 8 3 7 6 16 9 1
6.30% 6.10% 5.70% 7.20% 3.20% 6.40% 6.38% 16.16% 9.09% 10.19%
CO Poisoning 2 2 2 2 2 0 0 1 1 1
2.10% 1.80% 1.90% 1.80% 2.10% 0.00% 0.00% 1.01% 1.01% 0.93%
Drowning 2 3 4 3 5 3 3 1 5 2
2.10% 2.60% 3.80% 2.70% 5.30% 2.70% 3.19% 1.01% 5.05% 1.85%
Drug-related 30 27 22 20 26 23 28 21 24 19
31.25%  23.68% 20.75%  18.02% 27.37% 20.91%  2979% 21.21% 24.24% 17.59%
Firearm 19 25 18 1" 17 23 12 19 16 20
19.79%  21.93%  16.98% 9.91% 17.89%  20.91% 1277% 19.19%  16.16%  18.52%
Hanging 21 22 32 29 20 28 20 23 26 27
21.88%  19.30%  30.19%  26.13%  21.05%  2545%  21.28%  23.23% 26.26%  25.00%
Jump 1 24 18 34 19 24 21 12 16 19
11.50%  21.10%  17.00%  30.60%  20.00%  21.80% 22.34% 1212% 16.16%  17.59%
Other 4 2 2 1 3 0 0 1 2 1
4.20% 1.80% 1.90% 0.90% 3.20% 0.00% 0.00% 1.01% 2.02% 0.93%
Sharp Injury 1 2 2 3 0 2 4 5 4 8
1.00% 1.80% 1.90% 2.70% 0.00% 1.80% 4.26% 5.05% 4.04% 7.41%

Total 96 114 106 11 95 110 94 29 103 108

Figure 2-28 examines the methods of suicide normalized by year. Future monitoring is required to
determine if these are true trends or random variations. Firearm related suicides are further detailed in
Sections 3 of this report.

LHOT

Figure 2-28: Manner Suicide - Methods Normalized hy Year
Ten Year Perspective
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Firearm-related suicides were exclusively male with a generalized distribution across all adult age
groups. Age and sex demographics of this population are detailed in Table 2-26 and Figure 2-34.

Table 2-26: Firearm-Related Suicide Deaths by Age and Sex
FY 2010 - 2011
Male Female Subtotal (%) Total
0-5 0 0 0
0.00% 0.00% 0.00%
6-12 0 0 0
0.00% 0.00% 0.00%
13-16 0 0 0
0.00% 0.00% 0.00%
17-19 0 0 0
0.00% 0.00% 0.00%
20-29 2 1 3
10.00% 5.00% 15.00%
30-39 1 1 2
5.00% 5.00% 10.00%
40 - 49 1 0 1
5.00% 0.00% 5.00%
50-59 3 1 4
15.00% 5.00% 20.00%
60 - 69 5 0 5
25.00% 0.00% 25.00%
70-79 3 0 3
15.00% 0.00% 15.00%
80 -89 1 0 1
5.00% 0.00% 5.00%
>90 1 0 1
5.00% 0.00% 5.00%
Total 17 3 100% 20
Total (%} 85.00% 15.00% 100% 100%

Manner: Suicide (Non-Vehicular) Page 63
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General Data

Firearm-Related Deaths:

All deaths due to firearms fall under the jurisdiction of the San Francisco OCME. The data presented
here is specific to firearm-related deaths. There was a significant reduction in the numbers of these
deaths since 2006 — 2007. However, in FY 2010 — 2011 there was an increase of firearm-related
deaths from the previous year. Nevertheless, firearm deaths in FY 2010 — 2011 were the second
lowest figures in the past ten years as noted in Figure 3-1.

Figure 3-1: Firearm-Related Deaths
Ten Year Perspective
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100 23
81
80 73 74 70
63 60
60
43

40

20

0

'01-'02 '02-'03 '03-'04 '04-'05 '05-'06 '06-'07 '07-'08 '08-'09 '09-'10 '10-'11
Childhood Deaths Page 103

(36 of 41)



Case: 12-17803

07/03/2014

ID: 9156654  DktEntry: 85-3

Page: 6 of 6 (37 of 41)

Office of the San Francisco Chief Medical Examiner: Annual Report FY 2013 - 2014

Table 3-1 details the incidence of firearm-related deaths by manner over the past ten years in raw
numbers and shows the percentage of firearm-related deaths with respect to manner of death. For all
ten years homicides have been the most common manner of death with a range of 65.1% to 89.0% of
all cases. In FY 2009 — 2010 the number of firearm-related deaths increased compared to FY 2009 —
2010, but are still lower than the highest number of incidences (104) occurring in FY 2006 — 2007.

Table 3-1: Number of Firearmm-Related Deaths by Manner of Death
Ten Year Perspecfive

'01-02 '02403 10304 04-05 '05-06 0607 '07-08 '08-08 '09-10 *10-1
Homidide 43 55 [ 62 . # # 5 8 40
% 68.25% 67.90% 89.00% 83.80% 81.40% T7.90% 87.10% 7286% 65.12% 66.67%
Suicide 19 25 L] n 7 3 7 n 16 0
% 30.16% 30.90% 2470% 14.90% 17.50% 2210% 12.90% 2714% 37 21% 3333%
Accient [] 1 [] 1 1 [] [} [} [] []
% 0.00% 1.20% 0.00% 1.40% 1.00% 0.00% 0.00% 0.00% 0.00% 0.00%
Total ] 3 ™ w 1M L] m 43 60

Figure 3-2 looks at the ten-year perspective as a function of manner of death. There were no firearm-

related accidents in FY 2010 — 2011, which is consistent with the prior five years.

20

Ten Year Perspective

Figure 3-2: Firearm Deaths by Manner of Death
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From this data, one can conclude that the year-to-year changes in firearm-related suicides is random
are vary by year. In FY 2010 — 2011 there was a slight increase in firearm-related suicides compared

to FY 2009 - 2010, but remains the second lowest in the past ten year perspective.
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9MM LUGER

LOAD TOTAL STOPS % ARD AP
1. Fed 115-gr. +P+ 189 172 91 a1 13.9"
2. Win 115-gr. +P+ - 150 135 90 73" 13.6"
3. Win 127-gr. BT+P+ 86 77 90 68" 14.2°
4. Rem 115-gr. +P+ 80 72 89 64 15.6"
5. Fed 124-gr. HS+P+ 95 85 89 67" 141
6. Speer 124-gr. GD+P 74 65 88 e 13.6"
7. Cor Bon 115-gr. +P 51 45 88 3 11.2'
8. Rem 124-gr. GS+P 14 12 86 67" 13.9"
9. Fed Nyclad 124-gr. 265 220 83 69" 14.3
10. Fed 124-gr. HS 243 202 83 67" 14.5"
11. Win 115-gr. ST a1 349 83 64" 13.7
12. Fed 115-gr. JHP 382 317 82 56" 13.6"
13. Rem 115-gr. JHP 265 217 82 58" 14.3"
14. Speer 115-gr. JHP 121 97 80 59" 14.6"
15. Fed 135-gr. HS 334 267 80 52" 149"
16. Fed 147-gr. HS 304 240 79 51" 17.1
17. Fed 147-gr. JHP n 55 78 62" 18.3"
18. Win 147-gr. BT 259 203 78 53" 16.3"

19. Win 115-gr. FMJ 315 221 70 35" 17.5"
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LOAD

1. Rem 165-gr. GS
2. CCl 155-gr. GD
3. Fed 155-gr. HS
4. Fed 155-gr. JHP
5. CB 135-gr. JHP
6. CB 150-gr. JHP
7. Rem 155-gr.

8. Win 155-gr. ST
9. Fed 180-gr. HS
10. PMC 155-gr.
11. GD 180-gr.

12. CB 180-gr. JHP
13. GS 180-gr.

14. SF 180-gr.

15. BH 180-gr.

16. Fed 180-gr.

17. Win BT 180-gr.
18. Win 180-gr.

19. Fed HS 165-gr.
20. Win 180-gr. FMJ

TOTAL
146
59
88
139
56
40
41
106
65
49
63
21

18

51
44
100
157
159
112
94

07/03/2014

STOPS
137
55
82
124
50
35
36
93
57
42
54
18
67
43
37
84
132
132
93
67
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ARD
70"
67"
13
68"
a4
a1
63"
g4
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Jv
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51"
40"
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AP
13.9'
142"
13.6"
1.8
10.9"
1.3
12.9'
11.2"
15.6"
13.9"
12.6"
1.4
2.7
14.2"
13.3"
13.1"
15.8"
14.3"
16.8"
19.2
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LOAD TOTAL STOPS % ARD AP
1. 230-gr. HS 173 166 96 76" 13.9"
2. 185-gr. GS 83 80 96 69" 12.4*
3.230-gr. GD 45 42 93 68" 122
4.Rem 185-gr. +P 77 n 92 74" 12.9'
5.CB 185-gr. 20 18 90 78" 1.1
6. 230-gr. GS 10 9 90 13 129"
7. Fed 185-gr. 128 12 88 a1 116"
8. CCl 200-gr. 139 122 88 13 124
9.230-gr. BT 96 84 88 75" 139"
10. 185-gr. ST 21 106 88 78" 11.5"
11. Fed 185-gr. HS 18 69 88 67" 129"
12. Fed 165-gr. HS PD 38 32 84 59" 14.7"
13. Rem 185-gr. 145 ‘ 117 81 64" 13.6"
14. Rem 230-gr. FMJ 151 94 62 45" 19.1"
15. Win 230-gr. FMJ 209 130 ‘ 62 45" 19.9"

16. Fed 230-gr. FMJ 215 134 62 45" 204"
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