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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

New York State Rifle and Pistol Association, Inc.;
Westchester County Firearms Owners Association, Inc.;
Sportsmen's Association for Firearms Education, Inc.; : Civil Action Number:
New York State Amateur Trapshooting Association, Inc.; : 1:13-cv-00291 (WMS)
Bedell Custom; Beikirch Ammunition Corporation; -
Blueline Tactical & Police Supply, LLC; Batavia Marine & :
Sporting Supply, LLC; William Nojay; Thomas Galvin;
and Roger Horvath,

Plaintiffs,

-against-

Andrew M. Cuomo, Governor of the State of New York;
Eric T. Schneiderman, Attorney General of the State of
New York; Joseph A. D'Amico, Superintendent of the

New York State Police; Lawrence Friedman, District
Attorney for Genesee County; and Gerald J. Gill, Chief of :
Police for the Town of Lancaster, New York, -

Defendants. .
X

DECLARATION of FRANKLIN E. ZIMRING
Franklin E. Zimring, under penalty of perjury and in accordance with 28 U.S.C.

§ 1746, states and declares as follows:

1. I am the William G. Simon Professor of Law, Wolfen Distinguished
Scholar and Chair of the Criminal Justice Research Program at the Boalt Hall School of
Law, University of California, Berkeley.

2. I have studied the relationship between firearms and violence, strategies of
firearms control, and patterns of gun commerce and civilian gun usage since 1967. [
have served as director of research of the task force on firearms of the National

Commission on the Causes and Prevention of Violence and as a firearms and federal
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criminal law expert for the National Commission on Reform of Federal Criminal Laws.
I have published several empirical studies of firearms and violence and on gun control,
and I have co-authored three books with firearms issues at their center. I was
elected a Fellow of the American Academy of Arts and Sciences in 1990. (My
curriculum vitae is annexed hereto as Exhibit A.)

3. I have previously served as an expert witness in litigation on two topics
central to my fields of research and expertise: (1) the relationship between firearms and
violence and (2) the design and evaluation of firearms control. Most recently, I
submitted an expert declaration with respect to these areas in Kachalsky v. County of
Westchester, which the Second Circuit relied upon, in part, in reaching its decision.
This declaration is on both topics.

4. I submit this declaration in support of the State Defendants' Motion to
Dismiss and for Summary Judgment and in Opposition to the Plaintiffs' Motion for a
Preliminary Injunction.

5. This declaration will address empirical evidence on some of the special
and unique dangers posed by assault weapons and large capacity magazines
("LCMs"); the historical record and evidence supporting regulations like the Secure
Ammunition and Firearms Enforcement Act, 2013 N.Y. Laws, ch. 1 (“SAFE Act»)
which ban, or otherwise highly regulate such inherently dangerous weapons; and my
expert opinion on how the portions of the SAFE Act challenged here are a particular

type of regulation intended to address particular aspect of gun violence, specifically the

single offender mass shooting episodes.
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HISTORICAL PRECEDENT

6. As the Supreme Court recognized in District of Columbia v. Heller, 554
U.S. 570, 626 (2008), the Second Amendment has never conferred an unlimited right to
keep and bear arms. The right to bear arms does not convey either a right to carry
concealed weapons or other behavior that puts public safety at risk.! As noted by other
courts, the Second Amendment provides no protection for dangerous or unusual
weapons. See, e.g., Heller, 554 U.S. at 627; Heller v. District of Columbia, 670 F.3d
1244, 1262 (D.C. Cir. 2011) ("Heller 1I"). Nor does it provide an entitlement to
military weapons. Heller, 554 U.S. at 624-25, 627-28.

7. Like other rights inherited from England, the right to bear arms was
subject to well-recognized exceptions. Robertson v. Baldwin, 165 U.S. 275, 281
(1897). In fact, “...when the fledging republic adopted the Second Amendment, an
expectation of sensible gun safety regulation was woven into the tapestry of the
guarantee”. Nat'l Rifle Ass 'n of Am., Inc. v. Bureau of Alcohol, Tobacco, Firearms &
Explosives, 700 F.3d 185, 200 (5th Cir. 2012). Throughout the history of the United
States, local and state governments, as well as the federal government, have banned
the possession and/or sale of unusually dangerous weapons.

8. “The earliest and most numerous state and local laws relate to the carrying
or use of firearms. In the 1600s, Massachusetts prohibited the carrying of defensive

firearms in public places.” George Newton and Franklin E. Zimring, Firearms and

Violence in American Life, staff report submitted to the National Commission on Causes

and Prevention of Violence, Washington D.C., Government Printing Office, 8 (1969).

' See Kachalsky v. County of Westchester, 701 F.3d 81, 88 (2d Cir. 2012).
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9. Gun safety regulations were commonplace in colonial America,
and included laws regulating the storage of gun powder; laws keeping track of who in
the community had guns; laws administering gun use; laws prohibiting firearms on
certain occasions and in certain places; and laws disarming certain groups and
restricting sales. See, Saul Cornell & Nathan DeNino, "A Well Regulated Right: The

Early American Origins of Gun Control", 73 Fordham L. Rev. 487, 502-13 (2004); Saul

Cornell, A Well-Regulated Militia: The Founding Fathers and the Origins of Gun Control

in America, 140 (2006). States and localities have long regulated or prohibited

possession of weapons that were deemed to pose a particular threat to public safety.
For example, restrictions on the concealed carrying of handguns have long been
understood to be lawful. See Kachalsky v. County of Westchester, 701 F.3d at 90, 100
(Recognizing "more robust" regulation under Second Amendment than other
enumerated rights and history of extensive regulation, including prohibition, of
carrying concealable weapons because of the dangers they pose).

10.  One federal law that focused on prohibition of dangerous types
of firearms was the National Firearms Act of 1934. 48 Stat. 1236 (26 U.S.C. §§ 5801-
5826). The law imposed a $200 tax (equivalent in the consumer price index to more
than $3,400 in 2013) on guns with particularly dangerous features, such as fully
automated firing, short or shortened barrels, and silencers.

11.  Two sections of the Gun Control Act of 1968, 18 U.S.C. § 922 et seq.,
extended the list of restricted weapons to "destructive devices" which included military

weapons listed and to imported handguns characterized as "Saturday night specials."
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Neither the National Firearms Act nor the Gun Control Act only restricted guns that were
"highly unusual in society at large." Rather, the National Firearms Act prohibited
citizens from reducing the barrel length of any rifles and shotguns when rifles and
shotguns were 74% of the guns manufactured in the first half of the 20th century.
(Newton and Zimring, 1969 at p. 172). So the National Firearms Act restricted a
citizen's right to modify most privately owned guns. Similarly, the Gun Control Act
banned imported Saturday night special handguns despite the fact that they were said to
number in the millions.

12.  Federal and state laws restricting weapons characterized as “assault
weapons” followed in the 1980s and 1990s as a response to new types of weapons being
manufactured and marketed and, in particular, in response to a small but highly
threatening set of shooting episodes where a single attacker invaded public spaces and
inflicted fatal and serious injuries on large numbers of victims.

13. In 2000, New York became one of a number of states to adopt legislation
restricting assault weapons. The targets of such laws were semi-automatic weapons with
detachable magazines and military features, weapons that can fire a large number of roun s

quickly, and large capacity ammunition magazines.’

? Assault weapons ban similar to New York's SAFE Act have been enacted in many other
stated and municipalities, as recognized by Justice Breyer in his dissent in Heller:

In addition, at least six States and Puerto Rico impose general bans on
certain types of weapons, in particular assault weapons or semiautomatic
weapons. See Cal. Penal Code Ann. § 12280(b) (West Supp. 2008); Conn.
Gen. Stat. § 53-202c (2007); Haw. Rev. Stat. § 134-8 (1993); Md. Crim.
Law Code Ann. § 4-303(a) (Lexis 2002); Mass. Gen. Laws, ch. 140, §
131M (West 2006); N. Y. Penal Law Ann. § 265.02(7) (West Supp.
2008); 25 P.R. Laws Ann. § 456m (Supp. 2006); see also 18 U.S.C. §
922(0) (federal machinegun ban). And at least 14 municipalities do the

5
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14. In 2013, New York passed the SAFE Act, which amended its 2000 assault
weapon legislation. One motivation was mass shootings, particularly the Sandy Hook
school shootings in Newtown, Connecticut, in which twenty first graders were murdered
and the shooting of two first responders in Webster, New York, in December, 2012.
Assault weapons and large capacity magazines play a particularly large and
disproportionate role in such shootings. Therefore, the SAFE Act enhanced New York's
existing ban on assault weapons to more completely capture the weapons deemed
particularly dangerous by the legislature, by banning semi-automatic weapons with
one rather than two military characteristics. The SAFE Act additionally amended
New York's existing ban on LCMs or most storage magazines that contain ten or more
rounds, and firearms with more than seven live rounds, to, among other things, reduce
the potential number of victims in these single shooter attacks.

15.  The SAFE Act includes an "assault weapon ban," a government

regulation of guns in which the manner of firearms use is addressed, prohibiting particular

same. See Albany, N. Y., Municipal Code § 193-16(A) (2005); Aurora,
Ill., Ordinance § 29-49(a) (2007); Buffalo, N. Y., City Code § 180-1(F)
(2000); Chicago, I11., Municipal Code §§ 8-24-025(a), 8-20-030(h);
Cincinnati, Ohio, Municipal Code § 708-37(a) (Supp. 2008); Cleveland,
Ohio, Ordinance § 628.03(a) (2007); Columbus, Ohio, City Code §
2323.31 (2008); Denver, Colo., Revised Municipal Code § 38-130(e)
(2008); Morton Grove, Ill., Village Code § 6-2-3(B) (2007); N.Y.
CityAdmin. Code § 10-303.1 (1996 and Supp. 2007); Oak Park, Ill.,
Village Code § 27-2-1 (2007); Rochester, N. Y., Code § 47-5(1) (2008),
online at http:// www.ci. rochester.ny. us/index.cfm? id=112; South
Bend, Ind., Ordinance §§ 13-97(b), 13-98 (2008) online at
http://library2municode.cumm// default/DocView 13974/i/2; Toledo,
Ohio, Municipal Code § 549.23(a). These bans, too, suggest that there
may be no substitute to an outright prohibition in cases where a

governmental body has deemed a particular type of weapon especially
dangerous.

Heller, 554 U.S. at 713 (Breyer, J., dissenting).
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kinds of firearms from civilian ownership because features of the weapon create

particular dangers. Instead of trying to restrict weapons from high-risk users (the

function of licensing and background screening laws) or regulating the times and

places where firearms can be used, which concerns are addressed in other provisions of

New York's gun laws, the assault weapon ban forbids the common ownership of guns

manufactured or converted in ways that the legislature believes to be particularly

dangerous. These three common types of regulation, or regulatory approaches, are each

aimed, in different ways, at limiting the effects of gun violence. Table 1 provides a basic

profile of gun control strategies and examples of laws that conform to each category.

Table 1.

Dangerous Users

Dangerous Uses

Dangerous Guns

Licensing, Registration,
Prohibition on Ownership
of Felons, Minors, those
with Disqualifying Mental

Conditions, etc.

Restrictions on Carrying,

Prohibition of Possession in

Restricted Places

National Firearms Act of
1934; "Destructive
Devices" in the Gun
Control Act of 1968;
Saturday Night Special
Restrictions in the Gun
Control Act of 1968;
"Assault Weapon"

Regulations in Federal and
State Laws
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16.  The SAFE Act limits on magazine capacity also further the State's
interest in public safety in mass shootings. Most notably, large-capacity magazines
have a significant impact where a single shooter wishes to kill many people. Firing
quickly and shooting often is the central element in such an assault, and there is often
no other limit on the destructive objectives of the single attacker than the ammunition
capacity of the weapon. Thus, New York restricted round capacity for the same reason
that such weapons dominate single-shooter mass killings—the mechanical features of
such weapons fit with the perverse objectives of the mass killer.

17. In 2012 alone, there were at least seven single-offender mass
shooting episodes where more than four persons were killed by a single offender in a
public place: Newton, Connecticut on December 14; Minneapolis, Minnesota on
September 27; Oak Creek Wisconsin on August 5; Aurora, Colorado on July 20;
Seattle, Washington on May 30; Oakland, California on April 2; and Norcross,
Georgia on February 22°. In six of these seven instances, weapon capacity was
reported and the guns used violated either the capacity restrictions or seven-round load
limits of the New York law. Thus, in every 2012 case where information was
available, the weapons used would have been prohibited by the SAFE Act, as

reported in Table 2.

3 See www.motherjones.com/politics/2013/02/assault-weapons-high-capacity-
magazinesmass-shootings-feinstein
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Table 2. Single Shooter Mass Killings in the United States during 2012.

Place and Date

Death Toll

Status of Magazine under New York Law

Newton, CT 12-14-12

27

Illegal magazine

Minneapolis, MN 09-27-12 7 Illegal magazine

Oak Creek, WI 08-05-12 7 Illegal magazine

Aurora, CO 07-20-12 12 Illegal magazine

Seattle, WA 05-30-12 5 No information available on two firearms
Oakland, CA 04-02-12 7 1Illslzcglal magazine

Norcross, GA 02-22-12 5 Illegal; more than seven rounds in magazine

Source: Mother Jones for incident reports and magazine capacity; Captain Bryan Harr,
Norcross Police Department for Norcross gun data (telephone conversation with
Professor Zimring on May 20, 2013).

18.  In any instance where a single shooter intends to kill as many victims

as quickly as possible, a weapon that can keep firing without reloading serves that

specific purpose with higher efficiency than multiple weapons or reloading.

19. There are several well-documented instances where a shooter

stopped to reload his weapon in order to continue a shooting rampage, where that

pause provided the necessary opportunity for bystanders to intervene and bring the

mayhem to a halt. There are numerous examples in press coverage: in the mass

shooting in January 2011 in Arizona, which killed six (6) and wounded thirteen (13),

including Congresswoman Gabriel Giffords, the shooter was stopped when bystanders

intervened, tackled, and disarmed him as he was attempting to reload. In 2008, a

shooter entered a Tennessee church, intent on shooting parishioners and expecting to

be killed by police, but after he killed two (2) parishioners and wounded five (5),

B
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church members tackled him when he stopped to reload. In January 2010, a man
who fired several shots outside of the Texas Capitol in Austin was tackled and stopped
by Public Safety officers, before he was able to injure or kill anyone, while he was
attempting to reload his weapon. In May 1998, a shooter entered Thurston High School
in Springfield, Oregon with two pistols and a semi-automatic rifle hidden under a
trench coat. He opened fire killing two (2) students, but while he stopped to reload a
wounded student tackled him. Finally in 1993, in the mass shooting on a Long Island
Rail Road train, which killed six (6) and injured nineteen (19), train passengers were
able to intervene and tackle and restrain the shooter as he stopped to switch
magazines. Copies of some press clippings of these events are annexed hereto.

20.  The single shooter bound for mass violence may bring extra guns as
well, but none of the six 2012 multiple killers where I found data, carried any
weapons with fewer than nine bullets loaded. SeeTable 2 and sources. The New
York laws passed in 2000 and 2013 make the weapons preferred by persons who desire
mass destruction less available to citizens and therefore less likely to be diverted into
mass violence.

21.  While it is frequently argued that criminals and the murderously insane
will still obtain the banned assault weapons and LCMs outside the normal streams of gun
ownership and commerce in the United States the historical record shows otherwise: it
is the ordinary channels of commerce that were the sources for the guns and
ammunition used in most mass shootings.’

22.  Inconclusion, the link between the assault weapons and LCMs banned

by the SAFE Act and single offender mass shootings is undeniable. Therefore the

3 See www.motherjones.com/politics/2012/07/massshootings-map.

10
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SAFE Act's limitations on the ownership of the most dangerous firearms, as well as the
limitations on magazine capacity, makes the killing of many people quickly by a single

shooter as difficult as possible without interfering in self-defense or sport.

I declare under penalty of perjury that the foregoing is true and correct to the

best of my knowledge.

Dated: M, California > N ‘

June 20, 2013 i,

Franklin E. Zimring

11
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The Gun Debate's New Mythical Number: How Many Defensive Uses Per Year?
Philip J. Cook; Jens Ludwig; David Hemenway

Journal of Policy Analysis and Management, Vol. 16, No. 3, Specia Issue: The New Public
Management in New Zealand and beyond. (Summer, 1997), pp. 463-469.

Stable URL:
http://links.jstor.org/sici ?sici=0276-8739%28199722%2916%3A 3%3C463%3ATGDNMN%3E2.0.CO%3B2-3
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sity of Michigan, Ann Arbor, MI 48109-1220.

THE GUN DEBATE'S NEW MYTHICAL NUMBER: HOW MANY DEFENSIVE USES
PER YEAR?

Philip J. Cook, Jens Ludwig, and David Hemenway

In 1986, Peter Reuter suggested that the Association for Public Policy Analysis
and Management (APPAM) consider offering an annual award for the “most
outrageous number mentioned in a policy discussion by an elected official or
agency head,” with one of the criteria being that the number have “no reason-
able basis” (pp. 811-812).

In this article, we discuss the candidacy of one of the more surprising num-
bers to surface in the course of America’s gun debate: that 2.5 million Americans
use a gun defensively against a criminal attacker each year [Kleck and Gertz,
1995]. News items,' editorial writers,? even the Congressional Research Service
[Bea, 1994] have mentioned the 2.5 million defensive gun uses (DGUs) as
established fact. This number is considerably higher than our best estimate
of the number of crimes committed each year with a firearm (1.3 million)
[U.S. Department of Justice, Bureau of Justice Statistics, 1996b], and has
been used as an argument against regulations that would restrict widespread
firearms ownership. The implicit notion seems to be that if there are more
legitimate uses than criminal uses of guns against people, then widespread
gun ownership is a net plus for public safety.

! One article begins, “That’s right. Owning a gun, presuming you know how to use it, may be good
for you” [Harper, 1996]. See also Witkin [1994].
2 See Kumenta [1995].

Journal of Policy Analysis and Management, Vol. 16, No. 3, 463-469 (1997)
© 1997 bgr the Association for Public Policy Analysis and Management
Published by John Wiley & Sons, Inc. CCC 0276-8739/97/030463-07
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For reasons documented in this article, we believe that the 2.5 million figure
is an example of what Max Singer has termed a “mythical number” [Singer,
1971]. Singer notes, “[E]ven responsible officials, responsible newspapers, and
responsible research groups pick up and pass on as gospel numbers that have
no real basis in fact. . . . [Blecause an estimate has been used widely by a
variety of people who should know what they are talking about, one cannot
assume that the estimate is even approximately correct” (p. 9).

Estimates for the number of defensive gun uses are likely to be substantially
overstated because of the problem of “false positives” [Hemenway, 1996]. This
source of bias is a common problem in survey estimates of rare events, but
largely unrecognized or ignored. We recount the evidence which indicates that
the 2.5 million DGU estimate is far too high, and suggest that implications for
both the policy debate over gun regulation, and for survey research.

Survey Results on Self-Defense

What distinguishes this remarkable statistic is the entirely respectable source
and estimation method. We usually think of mythical numbers as coming from
obviously flawed procedures, generated by advocates seeking attention for the
problem of homelessness or heroin addiction or youthful predators or some
other cause [Reuter, 1984, 1986].

In contrast, the DGU estimate was calculated by researchers affiliated with
a major research university (Professors Gary Kleck and Marc Gertz of Florida
State University), using widely accepted methods and published in a topflight,
peer-reviewed criminology journal (Northwestern University Law School’s
Journal of Criminal Law and Criminology). Although many mythical numbers
may be debunked by simply probing beneath the press reports to identify the
source, such is not the case with the DGU figure.

In particular, Kleck and Gertz conducted a telephone survey of almost 5000
American adults in 1993, with the specific intent of examining the defensive-
gun-use issue. On the basis of the survey responses, Kleck and Gertz were
able to generate a range of estimates depending on the exact definition and
judgments concerning the credibility of responses. Their now-famous estimate
of 2.5 million is at the conservative end of this array of possibilities.

Their survey appears to have been conducted according to current standards,
and the results have been reproduced in several subsequent surveys.’ In 1994,
for example, the National Institute of Justice sponsored a telephone survey of
2600 American adults examining gun ownership and uses, including defensive
gun uses [Cook and Ludwig, 1996]. This National Survey of Private Ownership
of Firearms (NSPOF) incorporated a sequence of DGU questions very similar
to that used by Kleck and Gertz. Each respondent was asked, “Within the past
12 months, have you yourself used a gun, even if it was not fired, to protect
yourself or someone else, or for the protection of property at home, work, or
elsewhere?” Respondents who reported experiencing a defensive gun use were
then asked 30 additional questions concerning their most recent DGU. Two
of us (Cook and Ludwig) have analyzed these data, and report on them here.*

3 Three nationally representative random-digit-dial telephone surveys of adults have focused on
the issue of self-defensive gun use, asking questions similar to those of Kleck and Gertz. In addition
to the survey reported next, there was a survey of 800 gun owners and 400 nonowners in 1994
sponsored by the Centers for Disease Control [Hemenway and Azrael, 1996a] and a survey of
1905 adults in 1996 sponsored by the National Institute of Justice [Hemenway and Azrael, 1996b).
* For details concerning survey design and results, see Cook and Ludwig [1997].
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When we follow the example of Kleck and Gertz and exclude all respondents
whose most recent DGU was part of military or law-enforcement work, who
did not report a specific crime or use of the gun as part of the incident, or
who did not actually see a perpetrator, we estimate 1.5 million defensive gun
users. (Because many of the relevant respondents said that they experienced
more than one, we estimate a total of 4.7 million defensive gun uses per
annum.) Thus, our estimate, based on the NSPOF, is in the same ballpark as
that propounded by Kleck and Gertz. The difference could plausibly be due
to sampling error. Kleck and Gertz's DGU estimates do not appear to be artifacts
of any particular computational or weighting decisions made in their analysis.
If there is a problem here, it is intrinsic to the method.

Some Troubling Implications

One check on the credibility of these DGU estimates is made possible by the
detailed follow-up questions included in both these surveys. In the NSPOF,
respondents were asked whether they fired their guns, and if so, whether they
managed to hit the mark. The responses to this item from our 19 “genuine”
defensive gun users, multiplied by our sampling weights, imply that approxi-
mately 132,000 perpetrators were either wounded or killed at the hands of
armed civilians in 1994. That number, it turns out, is just about the same as
the total of all people who were shot and killed or received treatment for
nonfatal gunshot wounds in an emergency room that year—yet we know that
almost all of those are there as a result of criminal assault, suicide attempt, or
accident.’ There is no trace in these official statistics of the wounded assailants.

Respondents are also asked to report the circumstances under which they
were provoked into using their gun. From the NSPOF, we estimate that 322,000
used a gun to defend against a would-be rapist. But that is more than the total
number of rapes and attempted rapes estimated from the best available source,
the National Crime Victimization Survey (NCVS)!¢

Similar puzzles are found in Kleck and Gertz's findings [Hemenway, 1996].
Our closer examination of the DGU reports in the NSPOF suggests that almost
half of the incidents appear to contain some internal inconsistency, or other-
wise do not make sense. We are persuaded that surveys of this sort generate
estimates that grossly exaggerate the true number of DGUs. The most likely
explanation provides an important insight about the limitations of the sur-
vey method.

Why Surveys Overestimate Defensive Gun Use

Surveys which include questions about DGUs are trying to estimate a rare
event, in which even a small false-positive rate will lead to a relatively large
overestimate. Medical epidemiologists have traditionally been much more alert
to this problem than have survey researchers. As one of many possible exam-
ples, consider the Breast Cancer Screening Project conducted some years ago
by the Health Insurance Plan of greater New York [Hennekens and Buring,

5 About 100,000 people were nonfatally shot and treated in an emergency room or hospital in
1992 [Annest et al., 1995], and an additional 16,000 were shot and killed in criminal homicides
[U.S. Department of Justice, Federal Bureau of Investigation, 1995].

¢ The NCVS is a large (48,000 households) survey that has been conducted by the U.S. Census
Bureau since 1973. It is by far the most expensive and best-designed survey of its kind.
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1987, p. 332]. In a total of almost 65,000 screening examinations (mammog-
raphy plus physical exam), 1115 women were “positive” and followed up with
biopsies. As it turned out, 983 (92 percent) of these positive tests were false,
in the sense that they were not confirmed in the follow-up. Yet this result is
not an indictment of mammography—indeed, the false-positive rate was only
1.5 percent. But that was sufficient, given the rarity of the true positives (less
than 0.3 percent) to ensure that most positive results would be false, and that
the estimated prevalence of breast cancer from this initial screen would far
exceed the true prevalence.

Of course, in any survey there is a possibility of false negatives as well as
false positives. Kleck and Gertz emphasize this possibility, arguing that because
many respondents may worry that their defensive actions were somehow ille-
gal, they will not admit to them during the survey interview. Kleck and Gertz
argue that this effect should outweigh any other misreporting effects and lead
to, if anything, an underestimate of the annual number of defensive uses.

Yet by any measure, including the Kleck-Gertz estimate, defensive gun use
is a relatively rare event. If 0.5 percent of adults experience a DGU each year,
in a survey of 1000 adults only about five would logically have the opportunity
to provide a false negative. On the other hand, for 995 of the 1000 respondents,
the only logically possible misclassification error is a false positive—and there
are good reasons why some might falsely claim to have used a gun in self-
defense. For one, using a gun defensively against a criminal may be a genuinely
heroic act, and is often portrayed as such in movies and occasionally so in the
nightly news.

Take, for example, the case of Dorothy Newton, who shot two robbers on
the street in Richmond after having been wounded herself in a robbery one
year earlier. The Washington Post reports that, although Newton had mixed
feelings about the incident, the reaction of many in Richmond has been decid-
edly less ambiguous.” The Richmond Times Dispatch wrote in an editorial: “The
thought of cocky young predators scurrying like scalded dogs is one decent
people find immensely satisfying.”

The falsehood may stem from real events, given that survey respondents
typically wish to present themselves favorably to interviewers [Sudman and
Bradburn, 1974]. The falsehood may also stem from confusion on the part of the
respondent: memories fade, and they also distort. “Telescoping,” for example, is
a common problem in survey research, where respondents who are asked to
report about events occurring during the previous year will report an event
that in fact happened 13 months or more earlier.’ Actual experience may be
revised in the telling, or may even elide with fiction. Given the prevalence of
relevant mental disorders,' a nationally representative sample would include
a number who were delusional, senile, or intoxicated—people unlikely to be
reliable reporters in social science surveys.

" See Bowles [1996].

8 See “Newton’s Law,” Richmond Times-Dispatch, June 7, 1996, p. Al6.

°In the National Crime Victimization Survey, which questions the same households every six
months concerning their epxerience with crime during the previous six months, rates of reported
victimization in the first-time panel are typically over 50 percent higher than the bounded rates
of subsequent surveys [Cantor, 1989].

19 Recent estimates from the National Institute for Mental Health suggest that 51.3 million Ameri-
can adults aged 18 and over have “one or more mental or addictive disorders,” which includes 2
million adults with schizophrenic disorders and 4.9 million with what are classified as severe
cognitive impairments [Bourndon et al., 1994].
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An additional possible source of false DGU reports is strategic responses by
gun owners. With around 3 million National Rifle Association (NRA) members
[Kleck, 1993, p. 370], it would not be surprising to have as much as 1 percent
of respondents who are both aware of the ongoing empirical debate on this
topic and feel a vested interest in the perpetuation of high DGU estimates.!!

Is More Better?

About 40 percent of American households currently own a gun, and 14 million
people routinely carry one when they go out [Cook and Ludwig, 1997]. Would
we be better-off if these figures were, say, 80 percent and 28 million carriers?
No doubt that would increase the number of DGUs, however defined or mea-
sured. But what would be the net benefit?

The difficulty in answering this question arises in part because of the ambigu-
ous nature of many gun uses that are reported as “defensive” by respondents.
Among the incidents in the NSPOF that meet the Kleck and Gertz-type criteria
for “genuine” defensive gun uses, in almost one third the most serious crime
reported by the respondent is a fight or attack. Assigning fault in a violent
encounter can be a daunting problem even to a detective who has a chance
to interview everyone involved, let alone a survey interviewer who is asking a
few questions of just one of the combatants. In a recent telephone survey of 1905
adults [Hemenway and Azrael, 1996b], 13 respondents reported a defensive
gun use against a criminal attacker. In contrast, 38 respondents indicated that
a gun had been displayed against them in a hostile manner during an argument
or some other circumstance. We suspect that many of the 38 gun users involved
in these hostile brandishings would have claimed self-defense if they had been
contacted by telephone.

Moreover, it is difficult in many cases to determine whether the gun use
leads to an outcome that is better in some sense than what would have happened
had a gun not been available. For the DGU reports in the NSPOF, a theft or
trespass is the most serious crime reported in one out of every five cases. In
such instances, is society necessarily made better-off when someone uses a
gun rather than dials 911?

In our judgment, the most important effects of more guns would not show
up in the DGU statistics at all. Some robbers or burglars, fearing the increased
risk of confrontation with an armed victim, might retire (or switch to auto
theft), and others might decide to arm themselves more heavily and act more
aggressively in committing their crimes. Both of these effects, deterrence and
escalation, are plausible, and the net effect is not obvious from armchair
theorizing. One empirical study suggested that the murder rate in robbery
tends to be higher in cities with many gun owners than in cities with relatively
few [Cook, 1979]. In any event, these behavioral considerations, important as
they may be, do not figure in the DGU calculus. Taking a broader view, we
conclude that more guns may lead to more DGUs, but not necessarily to safer
streets and homes.

Some Concluding Thoughts

The survey is a well-developed measurement tool which performs satisfactorily
for a variety of purposes. But something goes wrong in the effort to use surveys

" Thanks to David Kennedy for this observation.
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to estimate defensive gun uses. False positives are always a problem, and if
the event is rare enough, then they may swamp the truth. What is to be done?

One possibility has long been incorporated in the National Crime Victimiza-
tion Survey (NCVS), conducted for the U.S. Department of Justice by the
Census Bureau [U.S. Department of Justice, Bureau of Justice Statistics,
1996a]. In this survey the false-positive problem is minimized by the design
of the questionnaire. The only respondents who are asked whether they at-
tempted to defend themselves in a crime are those who indicated that they
had been the victim of a crime in which they had direct contact with the
perpetrator. Limiting the DGU question to this small group changes the false-
positive arithmetic dramatically. The resulting estimate for the annual number
of DGUs (1992-1994) is about 108,000, a small fraction of the Kleck-Gertz
estimate.

Another approach is suggested by ordinary practice in medical screening:
When an initial test comes out positive, a follow-up test is usually applied to
distinguish “true” from “false” positives. If knowing the true prevalence is
sufficiently important, then it is worthwhile devising systems for distinguishing
true from false positives after the initial screen.

Determining the social value of reported gun uses will be at least as difficult
as overcoming the false-positive problem. More detailed information about
the entire sequence of events, including the respondent’s actions prior to using
a gun, is necessary. Another interesting exercise would start with a sample of
gun uses that are reported to the police, and interview each of the participants.
Comparisons between these responses and the results of the police investiga-
tion may provide some sense of the ways in which survey reports are “shaded.”

Meanwhile, the myth that there are millions of legitimate DGUs each year
influences public opinion and helps fuel the bandwagon to liberalize regula-
tions on gun possession and carrying. With respect to gun regulation, 2.5
million is the wrong answer to the wrong question.
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