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1 INTRODUCTION 

2 As this Court is aware from the previous motions that have come before it, plaintiffs seek 

3 judicial relief that would prohibit defendants Kamala D. Harris, the Attorney General of 

4 California, and Stephen Lindley, Chief of the Bureau of Firearms of the California Department of 

5 Justice, from expending the revenues of a $19.00 firearms transaction fee -known as the Dealer's 

6 Record of Sale (DROS) fee - on California's Armed Prohibited Persons System (APPS) program. 

7 Plaintiffs have been challenging the expenditure ofDROS fee revenues on the APPS program for 

8 years without substantive success. And the instant motion is nothing more than a late-in-the-

9 game attempt by plaintiffs to salvage certain claims that this Court has already dismissed without 

10 leave to amend. Accordingly, and as explained in more detail below, the Court should deny 

11 plaintiffs' motion for leave to amend. 

12 FACTUAL AND LEGAL BACKGROUND 

13 · I. PROCEDURAL HISTORY 

14 A. Plaintiffs Filed This Lawsuit More Than Two Years Ago. 

15 Plaintiffs initiated this action more than two years ago, by filing a complaint for declaratory 

16 and injunctive relief and petition for writ of mandamus. (Doc. no. 1.) This is currently the 

17 operative pleading in this case. The complaint initially alleged six causes of action, but as 

18 discussed below, the Court has since narrowed the scope of this action. 

19 After filing suit, plaintiffs served a significant amount of written discovery, and defendants 

20 have responded to those requests. Discovery is ongoing, but so far this matter has been before the 

21 Court on a document production dispute, which the Court resolved by way of an in camera 

22 document review (see Doc. no 51), and motions to compel by plaintiffs, which the Court resolved 

23 after briefing and a hearing (see Doc. nos. 56 & 59). 

24 

25 

B. This Court Largely <;ranted Defendants' Motion for Judgment on the 
Pleadings. 

26 This matter also has been before the Court on defendants' motion for judgment on the 

27 pleadings on the first and second causes of action. The Court granted that motion for the most 

28 part. More specifically, by Order After Hearing filed on July 20, 2015, the Court ordered that 

1 
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1 "[t]he first cause of action of the complaint for declaratory and injunctive relief and petition for 

2 writ of mandamus is dismissed without leave to amend on the grounds that it does not state facts 

3 sufficient to constitute a cause of action against moving defendants." (Doc. no. 56 at p. 2, italics 

4 added.) 

5 Although it has been dismissed, it is relevant to the instant motion that the first cause of 

6 action sought a declaration thatSenate Bill 819 - a 2011 bill amending the DROS fee statute - is 

7 an unlawful tax under ·Proposition 26. (Compl. for Deel. & Inj. Relief& Pet. for Writ of 

8 Mandamus ("Com pl.") at p. 15 & , 82.) It al'so sought an injunction prohibiting DOJ from 

9 utilizing DROS Fee revenues for the purpose ofregulating the possession of firearms. (Id., 84.) 

10 Plaintiffs claimed that they were entitled to this relief because "SB 819 is ... a tax" under 

11 article XIII A, section. 3, subdivision (a), of the California Constitution. (Id., 78.) And, as 

12 plaintiffs put it, "[b ]ills enacting or increasing a 'tax' require the approval of two-thirds of all 

13 members of each house of the Legislature under article XIII A, section 3, subdivision (a) of the 

14 California Constitution." (Id., 79.) Thus, "[b]ecause SB 819 was not passed by the required 

15 two-thirds vote in each house of the Legislature, it is an illegal tax under Section 3 that never 

16 became law, and thus void and unenforceable. (Id. , 80.) 

17 With respect to the second cause of action, the Court observed that it appeared to plead two 

18 alternative claims: "that SB 140 is an unlawful appropriation because SB 819 is an illegal tax 

19 under the California Constitution; and that, even if SB 819 is not an illegal tax, the DOJ 

20 . defendants had no statutory authority to use DROS fee revenues on regulating the possession of 

21 firearms prior to January 1, 2012, the date that SB 819 went into effect." (Doc. no. 56 at p. 2.) 

22 Because the Court granted the motion for judgment on the pleadings and dismissed the first cause 

23 of action, it also ordered that "[t]he first alternative claim of the second cause of action is 

24 dismissed without leave to amend." (Ibid., italics added.) However, after considering 

25 supplemental briefing on the issue, the Court declined to dismiss the second alternative claim of 

26 the second cause of action. (See Doc. nos. 56 & 59.) Thus, that limited piece of the second cause 

27 of action remains. 

28 
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1 C. The Related Federal Case Filed More Than Four Years Ago 

2 As defendants have mentioned in other briefs, this case is related to a four-year-old federal 

3 · . case, which is currently on appeal. In the federal case, a similar group of plaintiffs, represented 

4 by the same counsel as in this case, sued the Attorney General and Chief of the Bureau of 

5 Firearms, arguing that the Second Amendment prohibits them from expending the revenues of the 

6 $19.00 DROS fee on the APPS program. In thatcase, plaintiffs twice amended their complaint. 

7 (See Bauer, et al. vs. Harris, et al., Case No. 1:11-cv-01440-LJO-MJS (E.D. Cal.) [Doc. nos. 

8 2 (Compl.), 12 (First Am. Compl.), & 37 (Second Am. Compl.) ].) Along the way the plaintiffs 

9 in the federal case even abandoned a claim challenging the DROS fee statute on Proposition 13 

10 grounds (i.e., an "illegal tax" claim based article XIII A, section 3 of the California Constitution). 

11 (Compare id. [Doc. no. 2 (Compl.)] with id. [Doc no. 12 (First Am. Compl.)].) Ultimately, the 

12 district court rejected aUthe claims in the second amended complaint in the federal case, granting 

13 defendants' motion for summary judgment in its entirety. (See id [Memo. Decision & Order 

14 filed March 2, 2015].) Plaintiffs in the federal case appealed to the Ninth Circuit. (See Bauer v. 
I 

15 Harris, Case No. 15-15428 (9th Cir.) That appeal remains pending, although the briefing stage is, 

16 now complete. 

17 II. BRIEF SUMMARY OF RELEVANT CALIFORNIA FIREARMS LAWS. 

18 A. Dealer's Record of Sale Transaction Fee. 

19 When an individual purchases a firearm in California, he or she generally must pay $25.00 

20 in fees. The majority of that sum consists of a statutory $19.00 Dealer's Record of Sale (DROS) 

21 fee intended to fund specified costs. (See Penal Code, § 28225, Cal. Code. Regs. Tit. 11, § 4001; 

22 see also Penal Code, §§ 28230, 28235 & 28240.) The Dealer's Record of Sale Special Account is 

23 the state fund into which all DROS fees collected as a result of firearms transactions are 

24 deposited. (§ 28235). As mentioned, this case concerns the use of DROS. fee revenues to fund 

25 certain firearms-related regulatory and enforcement activities ofDOJ. 

26 B. California's Armed Prohibited Persons System. 

27 The California Legislature established the Armed Prohibited Persons System (APPS) in 

28 2001. (§ 30000.) APPS is an electronic system within DOJ to cross-reference certain databases 

3 

DEFS.' OPP'N TO PLS.' MOT. FOR LEAVE TO FILE FIRST AM. COMPL. (34-2013-80001667) 



1 containing records regarding person~ prohibited from owning firearms and produce a list of 

2 armed prohibited persons. (Ibid.) In general, prohibited persons are those who have been 

3 convicted· of a felony or. a violent misdemeanor, are subject to a domestic violence restraining 

4 order, or have been involuntarily committed for mental health care. (§ 30005.) 

5 Law enforcement officers throughout California can access the APPS list 24 hours a day, 

6 seven days a week, through the California Law Enforcement Telecommunications System 

7 (CLETS). (See§ 30000, subd. (b); see also§ 30010 ["The Attorney General shall provide 

8 investigative assistance to local law enforcement agencies to better ensure the investigation of 

9 individuals who are armed and prohibited from possessing a firearm."].) DOJ uses the APPS list, 

10 to conduct enforcement actions to secure firearms in the possession of prohibited persons. 

11 C. California Senate Bills 819 and 140. 

12 The APPS program went into effect around 2006, at which time APPS was funded through 

13 moneys appropriated from the General Fund. With the passage of Senate Bill 819 in 2011, the 

· 14 Legislature clarified that the APPS program could be funded with the DROS fees deposited into 

15 the Dealer's Record of Sale Special Account. SB 819 amended the DROS fee statute (i.e., 

16 section 28225) to indicate the costs of enforcement activities related to firearms possession. As a 

17 result of SB 819, the provision states that the DROS fee shall be no more than is necessary to, . 

18 among other things, fund DOJ for "the costs associated with funding Department of Justice 

19 firearms-related regulatory and enforcement activities related to the sale, purchase,possession, 

20 loan, or transfer of firearms pursuant to any provision listed in Section 16580." (§ 28225, subd. 

21 (b)(ll), emphasis added.) 

22 In 2013, the Legislature passed Senate Bill 140, a biUappropriating $24 million from the 

23 DROS Special Account to DOJ to address a growing backlog in APPS. The Legislature added to 

24 the California Penal Code section 30015, which provides, in relevant part: "The sum oftwenty-

25 four million dollars ($24,000;000) is hereby appropriated from the Dealers' Record of Sale 

26 Special Account ofthe General Fund to the Department of Justice to address the backlog in the 

27 Armed Prohibited Persons System (APPS) and the illegal possession of firearms by those 

28 prohibited persons." (§ 30015, subd. (a).) 
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1 Ill. THE PARTIES. 

2 The plaintiffs in this case are the Calguns Shooting Sports Association and four individuals; 

3 As mentioned, the defendants include Kamala D. Harris, the Attorney General of the State' 

4 of California, and Stephen Lindley, Chief of the California Department of Justice Bureau of 

5 Firearms. The Attorney General and Lindley are generally responsible for the enforcement of a 

6 number of state laws regarding the manufacture, sale, purchase, ownership, possession, loan, and 

7 transfer of firearms, including laws related to the DROS fee and APPS. 

8 The defendants also include the State Controller, Betty Yee, although plaintiffs' motion for 

9 leave to amend does not seek to add any new claims against the Controller. 

10 IV. PLAINTIFFS' CLAIMS. 

11 A. Original Claims 

12 Plaintiffs' petition and complaint originally contained six causes of action. However, as 

13 mentioned, the first cause of action alleging that SB 819 is an unlawful tax under Proposition 26 

14 has been dismissed without leave to amend, as has the first alternative claim of the second cause 

15 of action. Thus, the only remaining piece of the second cause of action is the claim that "even if 

16 SB 819 is not an illegal tax, the DOJ defendants had no statutory authority to use DROS fee 

17 revenues on regulating the possession of firearms prior to January 1, 2012, the date that SB 819 

18 went into effect." (Doc. no. 56 at p. 2.) 

19 Also remaining are the third and fourth causes of action, which are against the Controller 

20 .· only. Based on the claim that SB 140 "is an unlawful appropriation," those causes of action seek 

21 a writ of mandate "stopping appropriation of SB 140 funds" and the "recouping of SB· 140 

22 funds," respectively. (See Compl. at pp. 17-18.) 

23 The fifth cause of action is against the DOJ defendants. Based on the "unlawful 

24 appropriation" claim, it seeks writ relief directing the DOJ defendants to return the funds 

25 appropriated under SB 140. (Compl. at p. 18.) 

• 26 The sixth cause of action is also against the DOJ defendants and seeks a writ of mandate 

27 directing them to review the "proper amount" of the DROS fee, which is currently $19.00. 

28 (Compl. atpp. 18-19.) 
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1 To summarize, under the current complaint only part of the second, the fifth, and the sixth 

2 causes of action remain as to the DOJ defendants. Only the third and fourth causes of action 

3 remain against the Controller. 

4 B. Proposed New Claims 

5 The proposed first amended complaint seeks to augment the sixth cause of action with an 

6 additional claim and proposes to add entirely new seventh, eighth, ninth, and tenth causes of 

7 action. 

8 The proposed additions to the sixth cause of action seek to expand the scope of the desired 

9 writ of mandate. The proposed allegations in this regard are somewhat difficult to decipher, but 

10 plaintiffs' claim appears to be that, in addition to reviewing the "proper amount" of the DROS 

11 fee, DOJ is obligated to determine "whether the use ofDROS Fee funds for APPS-based law 

12 enforcement activities" indeed "constitutes a tax." ([Proposed] First Am. Compl. for Deel. & Inj. 

13 Relief & pet. for Writ of Mandamus ("Proposed F AC") 1 114.) 

14 The proposed seventh, eighth, and ninth causes of action allege new theories that SB 819 is 

15 an unlawful tax under the California Constitution. More specifically, the proposed seventh cause 

16 of action alleges that SB 819 is an unlawful tax because it is "a property tax that does not meet 

17 the constitutional proportionality requirement that applies to property taxes" under section 1 (b) of 

18 article XIII of the California Constitution. (Proposed FAC 1122.) The proposed eighth cause of 

19 action alleges that SB 819 is an unlawful tax "because it created a differential tax that does not 

20 meet the constitutional two-thirds vote requirement that applies to the creation of a differential 

21 property tax" under section 2, article XIII of the California Constitution. (Proposed FAC 1134.) 

22 The proposed ninth cause of action alleges that SB 819 "created an illegal tax under Section 3(m) 

23 of Article XIII of the California Constitution," which according to the proposed amended 

24 complaint, exempts firearms from property taxation. (Proposed F AC 1 14 7 .) 

25 The proposed tenth cause of action is an alternative cause of action. Assuming that DOJ's 

26 use ofDROS fee revenues on the APPS program is lawful, that cause of action seeks a 

27 declaration that such use is specifically limited to the APPS program only, and not any other 

28 firearms-related regulatory and enforcement activities. (See Proposed FAC 11150-57.) 
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1 

2 I. 

3 

ARGUMENT 

LEGAL ST AND ARDS APPLICABLE TO MOTION FOR LEA VE TO FILE AN AMENDED 
COMPLAINT. 

4 When a desired amendment t.o a complaint requires a change in the nature of the claims, a 

5 formal motion to amend must be served and filed. (Dye v. Caterpillar, Inc. (2011) 195 

6 Cal.App.4th 1366, 1380.) Motions for leave to amend the pleadings are directed to the sound 

7 discretion of the judge. "The court may, in furtherance of justice, and on any terms as may be 

8 proper, allow a party to amend any pleading." (Code Civ. Proc.,§ 473(a)(l); see id.,§ 576] 

9 The court's discretion will usually be exercised liberally to permit amendment of the 

1 o pleadings, but denial is justified if the motion is not timely or the moving party has been dilatory, 

11 granting the motion will prejudice the opposing party, or the proposed amendment fails to state a 

12 cause of action, for example. (See generally Nestle v. Santa Monica (1972) 6 Cal.3d 920, 939; 

13 Howard v. County of San Diego (2010) 184 Cal.App.4th 1422, 1428; Mabie v. Hyatt (1998) 

14 61 Cal.App.4th 581, 596; Hirsa v. Sup. Ct. (1981) 118 Cal.App.3d 486, 490.) 

15 A court also has discretion to impose conditions on any leave to amend the complaint, 

16 including any "conditions which are just, i.e., intended to compensate the defendants for any 

1 7 inconvenience belated amendment may cause." (Armenta ex rel. City of Burbank v. Mueller Co. 

18 (2006) 142 Cal.App.4th 636, 642; see Sanai v. Saltz (2009) 170 Cal.App.4th 746, 769-770.) 

19 II. PLAINTIFFS' MOTION IS UNTIMELY AND GRANTING IT WILL PREJUDICE 
DEFENDANTS. 

20 

21 Having laid out the history of this case in detail above, defendants' position on the instant 

22 motion is relatively straightforward. The timing of the motion is unfair and granting it would 

23 result in prejudice. 

24 A. The Motion for Leave to Amend is Untimely. 

25 As discussed above, in connection with the motion for judgment on the pleadings the Court 

26 has dismissed without leave to amend those portions of the complaint based on the theory that 

27 SB 819 is an "illegal tax." This included the claims included in the first cause of action and the 

28 first alternative claim of the second cause of action. If plaintiffs wanted to salvage any aspect of 

7 
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1 those claims, the time to do so was in connection with defendants' motion, not months after the 

2 fact. Indeed, even at the time of defendants' motion, if plaintiffs wanted leave to amend the 

3 burden was on them to show in what manner they could have amended the complaint and how 

4 that amendment would have changed the legal effect of the pleading. (See Goodman v. Kennedy 

5 (1976) 18 Cal.3d 335, 349; Medina v. Safe-Guard Products (2008) 164 Cal.App.4th 105, 112, fn. 

6 8; Heritage Pac. Final, LLC v. Monroy (2013) 215 Cal.App.4th 972, 994.) Yet at no time in the 

7 briefing on that motion did plaintiffs request leave to amend, much less make the required 

8 showing. Nor did plaintiffs make any such request at the hearing on the motion. Nor did the 

9 Court's order after hearing grant leave to amend. On the contrary, the order specifically 

10 dismissed plaintiffs' "illegal tax" claims without leave to amend. What's more, plaintiffs never 

· 11 requested reconsideration of that order, and the period to do so has expired. In short, the time for · 

12 plaintiffs to attempt to cure the deficiencies of the "illegal tax" claims of the first and second 

13 causes of action has come and gone. Their belated motion for leave to amend is untimely, and the 

14 Court should deny it for this reason alone. 

15 B. Granting Plaintiffs' Motion Will Prejudice the DOJ Defendants. 

16 Plaintiffs initiated litigation challenging the DROS fee and the APPS program more than 

1 7 four years ago, frrst in federal court and then, more than two years ago, in state court. The 

18 litigation has already been through several iterations, with no substantive results for plaintiffs. 

19 The proposed first amended complaint here, when viewed in context, would be plaintiffs' fifth 

20 operative pleading, with the previous four pleadings including the initial, amended, and second 

21 amended complaints in the federal case and the initial complaint here. Plaintiffs have had plenty 

22 of opportunities over the years to present their claims with respect to the DROS fee and the APPS 

23 program. Defendants should not suffer now simply because plaintiffs have realized at this late 

24 date that their most recent complaint "could have been more robust." (Pls.' Mot. at p. 1.) 

25 The current complaint has also been whittled dow:n to a relatively few causes of action 

26 against the DOJ defendants. On the current complaint the only claims left as to the DOJ 

27 defendants are included in the fifth, sixth, and part of the second causes of action. Yet the 

28 proposed amended complaint includes still another claim with resectto the sixth cause of action 

8 
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1 and totally new seventh, eighth, ninth, and tenth causes of action - all against the DOJ defendants 

2 only. In practical terms, this would effectively triple the issues as to the DOJ defendants. Such 

3 an expansion of the scope of this litigation at this stage is unwarranted. (See California Casualty 

4 General Ins. Co. v. Sup. Ct. (1985) 173 Cal.App. 274, 280-281, disapproved on other grounds in 

5 Kransco v. American Empire Surplus Lines Ins. Co. (2000) 23 Cal.4th 390, 407 [judge has 

6 discretion to deny leave to amend where proposed amendment fails to state valid cause of action]; 

7 Fox borough v. Van Atta (1994) 26 Cal.App.4th 217, 230 [proposed amendment barred by statute 

8 of limitations and no basis for "relation back"].) 

9 Indeed, if the Court were to grant the motion, it is highly unlikely this case will be resolved 

10 any time soon. There would be no end in sight for what is potentially at issue in this case, or for 

11 the inevitable additional discovery. (See Green v. Rancho Santa Margarita Mortgage Co. (1994) 

12 28 Cal.App.4th 686, 693-694 [denial based on "legal gamesmanship" and additional discovery].) 

13 CONCLUSION 

14 When this case is resolved on the merits, it should concern plaintiffs' claims as currently 

15 alleged. That is more than enough considering the history of this dispute between the parties and 

16 the fact that SB 819 became law nearly four years ago. The Court should exercise its discretion 

17 and deny plaintiffs' motion for leave to amend. 

18 Dated: November 30, 2015 

19 

20 

21 

22 

23 

24 

25 

26 

27 
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