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INTRODUCTION

Plaintiffs, including a firearms rights advocacy organization and a group of individuals,
have filed this action to obtain judicial relief prohibiting defendants Kamala D. Harris, the
Attorney General of California, and Stephen Lindley, the Chief of the Bureau of Firearms of the
California Department of Justice, from expending the revenues of a $19.00 firearms transaction
fee on California’s Armed Prohibited Persons System (APPS) program. APPS, administered by
the Department of Justice (“DOJ”), is an important law enforcement program aimed at recovering
firearms from persons prohibitéd from possessing them due to criminal behavior or mental
illness.

The first and second causes of action in plaintiffs’ complaint for declaratory and injunctive
relief and petition for writ of mandate are based on the claim that SB 819, a firearms bill enacted
in 2011, violates Proposition 26, a 2010 ballot measure governing increases in certain state taxes.
However, SB 819 did not result in the increase of any imposition, tax or otherwise. The firearms
transaction fee at issue in this case has been $19.00 consistently since 2004. Thus, Proposition 26
simply does not apply to SB 819. And the Court should grant defendants’” motion for judgment

on the pleadings in its entirety.

FACTUAL AND LEGAL BACKGROUND

I. PROCEDURAL HISTORY.

Plaintiffs initiated this action on October 16, 2013, by filing a complaint for declaratory and
injunctive relief and petition for writ of mandamus.

Plaintiffs commenced the discovery process, serving a significant amount of discovery
requests. Defendants responded to those requests. After a lengthy “meet and confer” process,
plaintiffs moved to compel further responses to some of those requests. Those motions are set to
be heard on the same day as this motion for judgment on the pleadings. The discovery motions
have been separately briefed by the parties. Defendants offer this brief in support of their motion

for judgment on the pleadings.
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II. = BRIEF SUMMARY OF RELEVANT CALIFORNIA FIREARMS LAWS.

A. Dealer’s Record of Sale Transaction Fee.

When an individual purchases a firearm in"California, he or she generally must pay $25.00
in fees. The majority of that sum consists of a statutory $19.00 Dealer’s Record of Sale (DROS)
fee intended to reimburse DOJ for specified costs. (See Penal Code, § 28225, Cal. Code. Regs.
Tit. 11, § 4001; see also Penal Code, §§ 28230, 28235 & 28240.)" The Dealer’s Record of Sale
Special Account is the name of the state fund created by the Legislature into which all DROS fees
collected as a result of firearms transactions are deposited. (§ 28235 (“[a]ll moneys received by
the department pursuant to this article shall be deposited in the Dealer’s Record of Sale Special
Account of the General Fund, which is hereby created””). This case concerns the use of DROS fee
revenues to fund certain firearms-related regulatory and enforcement activities of DOJ.

B. California’s Armed Prohibited Persons System.

The California Legislature established the Armed Prohibited Persons System (APPS) in
2001. (§ 30000.) APPS is an electronic system within DOJ to cross-reference certain databases
containing records regarding persons prohibited from owning firearms and produce a list of
armed prohibited persons. (/bid.) In general, prohibited persons are those who have been
convicted of a felony or a violent misdemeanor, are subject to a domestic violence restraining
order, or have been involuntarily committed for mental health care. (§ 30005.)

Law enforcement officers throughout California can access the APPS list 24 hours a day,
seven days a week, through the California Law Enforcement Telecommunications System
(CLETS). (See § 30000, subd. (b); see also § 30010 [“The Attorney General shall provide
investigative assistance to local law enforcement agencies to better ensure the investigation of
individuals who are armed and prohibited from possessing a firearm.”].) DOJ uses the APPS list
to conduct enforcement actions that result in the seizure of firearms in the possession of

prohibited persons.

" All further statutory citations are to the California Penal Code unless otherwise
indicated.
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C. California Senate Bills 819 and 140.
The APPS program went into effect around 2006, at which time APPS was funded through

moneys appropriated from the General Fund. With the passage of Senate Bill 819 in 2011, the
Legislature clarified that the APPS program could be funded with the DROS fees deposited into-
the Dealer’s Record of Sale Special Account. SB 819 amended the DROS fee statute (i.e.,
section 28225) to include the costs of enforcement activities related to firearms possession. As a
result of SB 819, the provision states that the DROS fee shall be no more than is necessary to

fund DOJ for:

[T]he costs associated with funding Department of Justice firearms-related
regulatory and enforcement activities related to the sale, purchase, possession,
loan, or transfer of firearms pursuant to any provision listed in Section 16580.

(§ 28225, subd. (b)(11), emphasis added.)
In 2013, the Legislature passed Senate Bill 140, a bill appropriating $24 million from the
DROS Special Account to DOJ to address a growing backlog in APPS. The Legislature added to

the California Penal Code section 30015, which provides, in relevant part:

The sum of twenty-four million dollars ($24,000,000) is hereby appropriated from
the Dealers’ Record of Sale Special Account of the General Fund to the
Department of Justice to address the backlog in the Armed Prohibited Persons
System (APPS) and the illegal possession of firearms by those prohibited persons.

(§ 30015, subd. (a).)

III. THE PARTIES.

The plaintiffs in this case are the Calguns Shooting Sports Association and four individuals.

As mentioned, the defendants include Kamala D. Harris, the Attorney General of the State

~of California, and Stephen Lindley, Chief of the California Department of Justice Bureau of

Firearms. The Attorney General and Lindley are generally responsible for the enforcement of a
number of state laws regarding the manufacture, sale, purchase, ownership, possession, loan, and
transfer of firearms, including laws related to the DROS fee and APPS.

The defendants also include the State Controller, Betty Yee.
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IV. PLAINTIFFS’ CLAIMS.

Plaintiffs’ petition and complaint contains six causes of action. This motion is aimed at the
first and second causes of action.

The first cause of action is brought against the DOJ defendants only and seeks a declaration
that SB 819 violates Proposition 26. (Compl. for Decl. & Inj. Relief & Pet. for Writ of
Mandamus (“Compl.”) at p. 15 & 9§ 82.) It also seeks an injunction prohibiting DOJ from
utilizing DROS Fee revenues for the purpose of regulating the possession of firearms. (/d. ¥ 84.)
Plaintiffs claim that they are entitled to this relief because “SB 819 is . . . a tax” under article XIII
A, section 3, subdivision (a) of the California Consﬁtution.” (Id. 9§ 78.) And, as plaintiffs put it,
“[blills enacting or increasing a ‘tax’ require the approval of two-thirds of all members of each
house of the Legislature under article XIII A, section 3, subdivision (a) of the California
Constitution.” (/d. 4 79.) Thus, “[bJecause SB 819 was not passed by the required two-thirds
vote in each house of the Legislature, it is an illegal tax under Section 3 that never became law,
and thus void and unenforceable. (Id. ¥ 80.)

The second cause of action is also brought against the DOJ defendants only. (Compl. at p.
16.) Based on the claim that SB 819 violates Proposition 26, it seeks a declaration that SB 140

“is an unlawful appropriation.” (/d. § 86 & at p. 20.) It also seeks an injunction precluding DOJ

from using any of the $24 million appropriated by SB 140 in connection with the APPS programs.

(1d. 9 90.)

While they are not directly at issue in the instant motion, for the Court’s reference the
complaint’s third and fourth causes of action are against the Controller. Based on the claim that
‘SB 140 “is an unlawful appropriation,” it seeks a writ of mandate “stopping appropriation of SB
140 funds” and the “recouping of SB 140 funds,” respectively. (See Compl. at pp. 17-18.)

The fifth cause of action is against the DOJ defendants. Based on the “unlawful
appropriation” claim, it seeks writ relief directing the DOJ defendants to return the funds

appropriated under SB 140. (Compl. at p. 18.)
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Finally, the six cause of action is also against the DOJ defendants and seeks a writ of
mandate directing them to review the “proper amount” of the DROS fee, which is currently

$19.00. (Compl. at pp. 18-19.)

ARGUMENT

I. LEGAL STANDARDS APPLICABLE TO MOTION FOR JUDGMENT ON THE PLEADINGS.

Under Code of Civil Procedure section 438, subdivision (¢)(1)(B)(ii), a defendant may
move for judgment on the pleadings on the ground that the complaint or any cause of action (id.,
subd. (¢)(2)(A)) does not state facts sufficient to constitute a cause of action against that

defendant. This motion for judgment on the pleadings is equivalent to a general demurrer and is

‘subject to the same legal standard. That is, all material facts which are properly pled are deemed

true, but not contentions, deductions, or conclusions of fact or law. (Mack v. State Bar of
California (2001) 92 Cal.App.4th 957, 961.) In ruling on this motion, any allegations that are
contrary to the law or to a fact of which judicial notice may be taken should be treated as a nullity
by this court (/nterinsurance Exchange v. Narula (1995) 33 Cal.App.4th 1140, 1143), including
facts impossible in law. (Hilltop Properties, Inc. v. State (1965) 233 Cal.App.2d 349, 354.) A
court may properly grant a motion for judgment on the pleadings without leave to amend if “there
is no reasonable possibility that the defect[s]” in the pleading can be cured. (See Blank v. Kirwin
(1985) 39 Cal.3d 311, 318.) “The burden of providing such reasonable possibility is squarely on
the plaintiff.” (/bid.; Hernandez v. City of Pomona (2009) 46 Cal.4th 501, 520, fn. 16.)
II.  PROPOSITION 26 DOES NOT APPLY TO SB 819.

Proposition 26, adopted by the voters in 2010, amended section 3 of article XIII A of the
California Constitution. As a result of that amendment, the relevant constitutional provision now

reads as follows:

Any change in state statute which results in any taxpayer paying a higher tax must
be imposed by an act passed by not less than two-thirds of all members elected to
each of the two houses of the Legislature, except that no new ad valorem taxes on
real property, or sales or transaction taxes on the sales of real property may be
imposed.
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(Cal. Const., art. XIIIA, § 3, subd. (a), emphasis added.) Thus, according to the plain language of
the provision, for Proposition 26’s two-thirds vote requirement to be triggered there must be (1) a
“change in state statute,” and (2) that change must result in a taxpayer “paying a higher tax.”
(Ibid.; see Comm. for Responsible Sch. Expansion v. Hermosa Beach City Sch. Dist. (2006)

142 Cal.App.4th 1178, 1186 [“To interpret both constitutional and statutory provisions, we first
look to their plain language™].)

Here, plaintiffs’ Proposition 26 claims are fatally flawed. As summarized above, SB 819
expressly authorized the use of DROS fees deposited into the Dealer’s Record of Sale Special
Account to fund the APPS program. And SB 140 was simply the appropriation of those monies
from that account to DOJ. Neither piece of legislation was a change in state statute resulting in
anyone actually “paying a higher tax.” (Cal. Const., art. XIIIA, § 3, subd. (a).)

Plainly stated, prior to the passage of SB 819, the DROS fee was $19.00. After the passage
of SB 819, the fee was still $19.00. Indeed, the DROS fee is currently $19.00, and it is
undisputed that it has been $19.00 since 2004 (i.e, for more than 10 years). (See Compl. § 58
[“Later [in 2004] . . . DOJ adopted California Code of Regulations, title 11, section 4001, which
increased the cap on the DROS Fee from $14 to $19”].)*> Thus, SB 819 simply did not result in
any change in state statute resulting in anyone paying a “higher” amount of anything. In other
words, SB 819 did not increase the DROS fee. And in the absence of such an increase,
Proposition 26 does not apply. (See Schemer v. City. of Los Angeles, 213 Cal.App.4th 1310,
1322, as modified (Mar. 11, 2013), review denied (May 15, 2013) [“Proposition 26 . . . required a

two-thirds vote of the Legislature to approve laws increasing taxes on any taxpayers”]); Western

% To be precise, the current fee of $19.00 is a function of statute and regulation. (See
Compl. at pp. 10-11.) More specifically, since at least approximately 1996 state law has provided
that “[t]he Department of Justice may require the dealer to charge each firearm purchaser a fee
not to exceed fourteen dollars ($14), except that the fee may be increased at a rate not to exceed
any increase in the California Consumer Price Index as compiled and reported by the Department
of Industrial Relations.” (§ 28225, subd. (a); see former § 12076, subd. (d) (1996).) DOJ
increased the fee to $19.00 by regulation adopted in 2004. (Cal. Code. Regs. Tit. 11, § 4001 [*As
authorized pursuant to sections 28225, 28230 and subdivisions (a) and (b) of section 28240 of the
Penal Code, the Dealer’s Record of Sale (DROS) fee is $19 for one or more firearms (handguns,
rifles, shotguns) transferred at the same time to the same transferee”].) Thus, the DROS fee has
been $19.00 since 2004,
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States Petroleum Assn. v. Board of Equalization (2013) 57 Cal.4th 401, 423-424 [Proposition 26
“[bly its terms . . . applies only to a ‘change in state statute which results in any taxpayer paying a
higher tax’”’]); S. Calz'forni‘a Edison Co. v. Pub. Utilities Comm n, 227 Cal. App. 4th 172, 197-
198 (2014), as modified (June 18, 2014) (repeatedly recognizing that Proposition 26 applies only
to “change in state statute” which results in “higher tax’]); see also 9 Witkin, Summary 10th |
(2005) Tax, § 130, p. 192 [“Cal. Const., Art. XIII A, §3 prohibits increases in state taxes”].)
CONCLUSION

For this straightforward reason, Proposition 26 does not apply to SB 819. The complaint’s
first and second causes of action do not, and cannot, state facts sufficient to constitute a cause of
action against defendants. The Court therefore should grant defendants” motion for judgment on

the pleadings and dismiss those causes of action without leave to amend.

Dated: May 1, 2015 Respectfully Submitted,

KAMALA D. HARRIS

Attorney General of California
STEPAN A. HAYTAYAN

Supervisifpg Deputy Attorney General

ANTHONY R. HAKL
Deputy Attorney General
Attorneys for Defendants and Respondents
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