


1 II. ARGUMENT

2 A. Defendants’ Declarant Has Insufficient Personal Knowledge and Should Be Ignored

3 Declarant David Harper makes multiple conclusory assertions based only on information

4 and belief, and not on his personal knowledge. (Deci. Of Dave Harper in Supp. Of Defs.’ Brief Re

5 In Camera Discovery Proceeding ¶J 1, 2, 4, 5, 6, 8.) He repeatedly fails to identify the source of

6 his information or belief. Mr. Harper’s declaration is unreliable without further explanation of the

7 source of his information and belief or without the submission of a declaration by the informant.

8 As Defendants’ rely on Mr. Harper’s unsubstantiated conclusory statements, Defendants’ privilege

9 argument should be ignored.

10 B. In the Alternative, the Court Should Order the Production of Redacted Documents

11 When the government prohibits the public from accessing the raw data used by the

12 government to calculate the fees it charges the public, the government violates the public’s right

13 “of access to information concerning the conduct of the people’s business” and also impinges

14 upon the public’s ability to “petition [the] government for redress of grievances[.]” (Cal. Const.

15 art. 1, § 3(a), (b)(1).) While the deliberative process privilege can, in certain circumstances, limit

16 these rights, the privilege is conditional and does not apply when raw data and facts are requested.

17 1. The Required Balancing Test Favors Redacted Document Production

18 The deliberative process privilege “rests on the policy of protecting the decision making

19 processes of governmental agencies.” (San Joaquin Local Agency Formation Corn ‘n v. Super. Ct.

20 (2008) 162 Cal.App.4th 159, 170, internal quotations omitted.) Plaintiffs are not seeking

21 deliberative, decision making material, e.g., mental impressions, thoughts, analyses,

22 recommendations, or personal information. Rather, Plaintiffs seek factual information the public

23 has a constitutional right to access, e.g., the total annual expenditures for specific classes of

24 governmental expenses. (See Pls.’ Req. for Admiss. Set 1, Nos. 1, 2, 28.) Simply put, Plaintiffs

25 only seek data that is not protected by the deliberative process privilege.

26 Defendants state that the privilege “prohibits discovery of both the agency’s reasoning and

27 ‘what evidence the administrator relied upon in reaching a decision.” (Defs.’ Brief Re In Camera

28 Discovery Proceeding, p. 2.) But Defendants’ quotation of Guilbert is misleading in this context.
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1 The point the Guilbert court was making with the statement quoted above is that the privilege can

2 protect identification of which specific evidence was relied on to make a specific decision—not

3 that all information considered by a decision maker is automatically protected from disclosure.

4 (See Guilbert v. Regents of Univ. ofCal. (1979) 93 Cal.App.3d 233, 246.)

5 Interestingly, Defendants did not address Evidence Code Section 1040, the “exclusive

6 means by which a public entity may assert a claim of governmental privilege based on the

7 necessity for secrecy.” (Maryland v. Super. Ct. (2000) 81 Cal.App.4th 1119, 1126.) Defendants

8 did not provide substantiated evidence that the documents qualify as “official information” and

9 did not conduct a balancing test to determine if the “necessity for preserving the confidentiality of

10 the information []outweighs the necessity for disclosure in the interest ofjustice.” (Evid. Code §

11 1040(b)(2).) Plaintiffs explained and applied that test in its prior briefing, showing that disclosure

12 is appropriate here. Defendants should be ordered to produce redacted versions of the withheld

13 documents because such order will meet Plaintiffs’ discovery needs and moot Defendants’ claims

14 that the production sought could reveal deliberative process information or discourage “candid

15 discussion within the DOJ[.J” (See Defs.’ Brief Re In Camera Discovery Proceeding, p. 2.)

16 III. CONCLUSION

17 Defendants should not be allowed to keep data and facts secret from the public simply by

18 cloaking it behind the guise of governmental decision making. To adopt such a position would

19 permit government regulators to easily hide data related to any fee charged to the public by merely

20 saying it was “relied upon” during decision making. And while Plaintiffs are unsure whether the

21 raw data concerning the cost categories referred to in Penal Code section 28225(b) actually exists,

22 because Defendants have claimed it does and because Plaintiffs are entitled to the data, facts, and

23 mathematical calculations in the withheld documents, Defendants should be ordered to produce

24 the documents, redacting the internal mental impressions and processes.

25 Dated: May 11, 2015 MICH L & ASSOCIATES, P.C.

28
,,‘Scott M F’ranklin, Attorney for Plaintiffs
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1
PROOF OF SERVICE

2
STATE OF CALIFORNIA

3
COUNTY OF LOS ANGELES

4
I, Laura L. Quesada, am employed in the City of Long Beach, Los Angeles County,

5 California. I am over the age eighteen (18) years and am not a party to the within action. My
business address is 180 East Ocean Blvd., Suite 200, Long Beach, California 90802.

6
On May 11, 2015, I served the foregoing document(s) described as

7
PLAINTIFFS’ REPLY TO DEFENDANTS’ BRIEF REGARDING IN CAMERA

8 DISCOVERY PROCEEDING

9 on the interested parties in this action by placing
[ the original

10 [X] a true and correct copy
thereof enclosed in sealed envelope(s) addressed as follows:

11

12 Anthony Hakl, Deputy Attorney General
13001 Street, Suite 1101

13 Sacramento, CA 95814

14 X (BY MAIL) As follows: I am “readily familiar with the firm’s practice of collection and
processing correspondence for mailing. Under the practice it would be deposited with the

15 U.S. Postal Service on that same day with postage thereon fully prepaid at Long Beach,
California, in the ordinary course of business. I am aware that on motion of the party

16 served, service is presumed invalid if postal cancellation date is more than one day after
date of deposit for mailing an affidavit.

17 Executed on May 11, 2015, at Long Beach, California.

18 (VIA ELECTRONIC MAIL) As follows: I served a true and correct copy by electronic
transmission. Said transmission was reported and completed without error.

19 Executed on May 11, 2015, at Long Beach, California.

20 (OVERNIGHT MAIL) As follows: I am “readily familiar” with the firm’s practice of
collection and processing correspondence for overnight delivery by UPS/FED-EX. Under

21 the practice it would be deposited with a facility regularly maintained by UPS/FED-EX for
receipt on the same day in the ordinary course of business. Such envelope was sealed and

22 placed for collection and delivery by UPS/FED-EX with delivery fees paid or provided for
in accordance.

23 Executed on May 11, 2015, at Long Beach, California.

24 (STATE) I declare under penalty of perjury under the laws of the State of California that
the foregoing is true and correct.

25
(FEDERAL) I declare that I am

26 court at whose direction the

27

28

of the bar of this
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