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I. INTRODUCTION

Defendants and Respondents Kamala Harris and Stephen Lindley’s (collectively
“Defendants”) Motion for Judgment on the Pleadings (“MJOP”) is based on an inherently
untenable premise. Defendants attempt to argue that no tax increase occurs, and thus there is no
factual foundation for a Proposition 26 claim,' when the government: (1) overcharges those
paying a regulatory fee and then (2) passes legislation to appropriate the resultant surplus to fund
activities that would otherwise be paid for out of the state’s general fund. Specifically, Defendants
claim that because the amount of the DROS Fee charged to fee payers,? $19.00, did not change as
a result of the relevant legislation, the legislation “did not increase the DROS fee, [a]nd in the
absence of such an increase, Proposition 26 does not apply.” (MJOP 6:17-19.)

Defendants are wrong, and the MJOP fails, for the simple reason that Proposition 26 does
not concern whether a statutory change results in taxpayers paying a higher regulatory fee, as
Defendants claim. Proposition 26 concerns whether a statutory change results in any taxpayer is
“paying a higher fax[.]” Cal. Const. art. XIIIA, § 3(a) (emphasis added). The amount the state
charges taxpayers for a specifically named levy has no correlation to whether a portion of that
levy has become a tax by subsequent legislation. The DROS Fee was transformed by SB 819 from
a levy solely intended to cover regulatory costs into a levy that is part regulatory fee and part tax.
The DROS Fee had no tax component before SB 819, but it has a significant tax component

thereafter, meaning that after SB 819, DROS Fee payers were paying a tax they had not

' One of Plaintiffs/Petitioners David Gentry, James Parker, Mark Midlam, James
Bass, and Calguns Shooting Sports Association’s (collectively “Plaintiffs”) key
arguments herein is that Senate Bill (“SB”) 819 (Leno, 2011) did constitute a “change in
state statute which result[ed] in a[] taxpayer paying a higher tax,” which, under
Proposition 26 (i.e., Article XIII A, section 3, of the California Constitution), required a
two-thirds legislative vote to become law. As SB 819 did not meet the two-thirds
requirement, SB 819, as enacted, violates Proposition 26, a violation Plaintiffs sought to
remedy by this action. (Compl./Pet. [“Compl.”] 1] 5-11.)

2 The Dealer’s Record of Sale Fee, i.c., the “DROS Fee.” Pen. Code § 28225; 11
Cal. Code Regs. Tit. 11, § 4001. Plaintiffs use the general term “DROS Fee” herein
because it is the common name for the levy at issue, notwithstanding the fact that
Plaintiffs contend that, as a result of SB 819, it is not technically correct to refer to the
entire $19.00 amount being charged as a “fee[,]” inasmuch as part of the amount
collected is now effectively a tax.

1
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previously paid. This is, as stated in Proposition 26, “a higher tax.” Defendants’ MJOP is

substantively without merit and should be denied.

II. STATEMENT OF FACTS

The MJOP deals with a very narrow issue, i.e., whether the passage of SB 819 caused “a
change in state statute which result[ed] in any taxpayer paying a higher tax.” Cal. Const. art.
XIIIA, § 3(a); (MJOP 6:7-11.) Thus, although Plaintiffs intend to provide a detailed factual
background once this case actually gets to the merits-briefing stage, the only factual issues
relevant to this Opposition are those concerning the purpose of the DROS Fee and how DROS
Fee funds were used immediately before and after SB 819 was implemented. Of course, if the
Court requests further factual information from Plaintiffs regarding the MJOP, they will be happy
to oblige.

A. Pre-SB 819

The California Department of Justice (the “Department”) collects information on a
Dealer’s Record of Sale (“DROS”) Form, and uses the information collected as part of the
background check process that is performed for most firearm purchases. (Compl. § 1.) The DROS
Fee is collected by the Department regarding each DROS Form that is submitted by a potential
firearm purchaser. (Id.) Funds obtained via the DROS Fee, along with certain other money
collected by the Department (see, e.g., entertainment firearm permit fees, Penal Code section
29510(a)(1)), are placed into the DROS Special Account, a segregated account in California’s
general fund.? (Jd) Penal Code section 28235 lists the authorized uses for DROS Special Account
funds, which includes costs related to the submission of firearm purchaser information to the
Department. Since 2004, the DROS Fee has been $19.00. (MJOP 6:12-15 [citing Compl. § 58].)

In 2010, the Department commenced rulemaking to reduce the DROS Fee from $19.00 to

$14.00, “commensurate with the actual cost of processing a DROS” form. (Franklin Decl. { 3, Ex.

> DROS Fee funds are the primary source of money deposited in the DROS
Special Account. (Declaration of Scott Franklin in Support of Opposition to Defendants’
Motion for Judgment on the Pleadings [“Franklin Decl.”] § 2, Ex. 1.) Thus, although it is
impossible to trace the source of funds once they enter the DROS Special Account, any
significant amount of money appropriated from the DROS Special Account is, practically
speaking, going to include DROS Fee funds. (Id.)

2
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2.) Around this time, the DROS Special Account was so over-inflated with funds collected under
the guise of the DROS Fee that the Governor was able to borrow $11,500,000 from the DROS
Special Account in 2011 without affecting the Department’s operations. (/d. § 4, Ex. 3.)

The Department also prosed a new regulation in 2010 that would require the Department
to review, on a yearly basis, the amount being charged for the DROS Fee. (1d. 3, Ex. 2.)
Strangely, even though a Final Statement of Reasons was published and the rulemaking appeared
to be basically complete as of late 2010 (id. | 5, Ex. 4), the rulemaking was mysteriously
abandoned. The Department never made a public statement explaining why it abandoned the
proposed rules after going through nearly the entire rulemaking process. (Id. § 6, Ex. 5 at 3.)

As a result of the instant lawsuit, however, Defendants have for the first time admitted that
the 2010 rulemaking was abandoned, in part, because someone within the Department wanted to
use “excess” DROS Fee funds to fund APPS-related law enforcement activities. (Franklin Decl. §
17, Ex. 16.) Defendant Stephen Lindley made the decision that the Department would abandon
the proposed reduction of the DROS Fee at some point after July 1, 2011. (Id. ] 17-18, Exs. 16-
17.)

The Department is not required to charge the DROS Fee (Compl. § 39), but it is allowed
to charge the DROS Fee in an amount that is based on a determination of what it would take to
reimburse certain statutorily listed costs. (/d. 9 38-40); see Penal Code §§ 28225(a-b), 28230(a).
Before SB 819 was enacted, the Department confirmed that “[f]unds from the DROS fee may
only be used for specific purposes delineated in Penal Code section 12076 [now 28225].”
(Franklin Decl. § 7, Ex. 6.) The Department made it very clear that it was “not authorized to use
DROS funds on the APPS [i.e., Armed and Prohibited Person System] program|[.]” (Id.)

B. Post-SB 819

The Department’s sponsorship of SB 819 became publicly known in early 2011. (Franklin
Decl. § 8, Ex. 7.) At the same time, the Department was holding the rulemaking to reduce the
DROS Fee to $14.00 in limbo. (Id. §§ 5, Ex. 4;17-18, Ex. 16-17.) Through SB 819, the
Department sought to obtain legislative approval of a plan whereby the Department would use

DROS Fee funds to support the Department’s interest in expanding its own APPS-based law

3
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enforcement activities. (/d.) The Department’s APPS-related activities were, prior to SB 819,
funded from the state’s general fund. (Id. § 9, Ex. 8.) For the purpose of this Opposition, it is
sufficient to state that the Department’s expressed interest in DROS Fee funds did not concern the
“core” costs of APPS itself, e.g., the costs related to the maintenance of the APPS List.* Rather,
the Department sought to use DROS Fee funds to pay for “APPS DOJ task forces” and “special
agents to assist other agents and local law enforcement in APPS sweeps|[,]” e.g., confiscating
firearms from people named on the APPS List. (/d. § 8, Ex. 7.)

Prior to the enactment of SB 819, the Department estimated it would seek a total of 1.5
million dollars of DROS Fee funds for APPS-related law enforcement activities. (/d.) SB 819 was
signed into law on October 9, 2011. (/d. | 11, Ex. 10). On December 23, 2011, the Department
submitted a “budget change request” seeking slightly over 1.6 million dollars from the DROS
Special Account “to support 8, 3-year limited term special agents to perform APPS
investigations.” (/d. § 12, Ex. 11). And within eight months of that request, more than $6 million
was appropriated from the DROS Special Account for APPS-related costs. (Id. 113, Ex. 12.)
Although the Department had already obtained vast DROS Fee funds in the immediate wake of
SB 819, the Department sponsored a bill in 2013 that, based on SB 819, sought an additional
appropriation of DROS Fee funds for APPS-based law enforcement activities, this time in the
amount of twenty-four million dollars. (/d. | 14, Ex. 13.) That bill, SB 140, became law on May
1,2013.° (Id)

* The APPS List is the result of the Department cross-referencing multiple
records to determine if a person who legally purchased a firearm still possesses that
firearm even after the person, for some reason, has lost the legal ability to possess a
firearm. (Compl. q 6, 66.) The people named on the APPS List are not necessarily
convicted criminals. Slightly less than one-third of the people on the list became
prohibited due to mental health issues, about one-fifth are people subject to an active
restraining order (which does not equate to a criminal conviction), and the remainder are
people subject to a firearm prohibition as a result of a criminal conviction. (Franklin Decl.
910, Ex.9.)

5 SB 140 does not appear to be particularly relevant to the gravamen of the
MJOP. The MJOP, however, refers to SB 140 as “the appropriation” of DROS Special
Account funds pursuant to SB 819, which is not correct. (MJOP 6:7-10) (emphasis
added.) As shown above, appropriations of DROS Fee funds pursuant to SB 819 have
occurred both before and after SB 140 became law. Accordingly, to the extent Defendants

4
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L. ARGUMENT

A. Legal Standard for a Motion for Judgment on the Pleadings

Plaintiffs agree with Defendants” MJOP as to what is required to bring a successful
motion for judgment on the pleadings, that is, the Defendants must show that a pleading, or a
cause of action therein, does not state sufficient facts to constitute a cause of action. (MJOP 6:6-
10 [citing Code of Civil Procedure section 438(c)(1)(B)(ii)].) The MJOP, however, also includes
case law regarding the relevance of judicially noticed facts and facts impossible in law, two issues
that do not appear to be argued anywhere in the MJOP. (/d. 5:12-15). Even though a reviewing
court is bound to “accept as true all material facts properly pleaded” and Defendants failed to
clearly allege the existence of any insufficiently pleaded facts, Plaintiffs will briefly explain how
the relevant facts are properly before the court, in an abundance of caution. Stevenson Real Estate
Servs., Inc. v. CB Richard Ellis Real Estate Servs., Inc., 138 Cal. App. 4th 1215, 1219-20 (2006)
(citation omitted).

1. The Relevant Factual Allegations Are Not Disputed

Plaintiffs’ Proposition 26 claim is based on two key facts: (1) The DROS Fee being
charged in the years preceding SB 819 was patently excessive, and (2) the express intent behind
SB 819 was to use the historical and future surplus generated by the excessive fee to fund
activities that would otherwise be paid for out of the state’s general fund. (Compl.  2-4, 66.)
Defendants cannot reasonably challenge the truth of these two facts.

As to fact no. 1, Defendant Harris’ own press release regarding the Governor’s signing of
SB 819 refers to the funds at issue as “surplus[,]” thus Defendants long ago recognized that the
DROS Fee being charged was excessive. (Franklin Decl. § 15, Ex. 14). And as to fact no. 2, the
intent behind SB 819 is pellucid from its text. SB 819 section 1.g., states that:

[r]ather than placing an additional burden on the taxpayers of California to fund

enhanced enforcement of the existing armed prohibited persons program, it is the
intent of the Legislature in enacting this measure to allow the DOJ to utilize the

are attempting to claim that SB 819 needed additional legislation to become effective, it
did not. Indeed, the budget change proposal (“BCP”) dated December 23, 2011, whereby
the Department sought approximately 1.6 million dollars pursuant to SB 819, clearly
indicates that the BCP did not require further legislative action prior to appropriation. (Id.
912,Ex. 11, at1.)

5
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Dealer Record of Sale Account for the additional, limited purpose of funding
enforcement of the Armed Prohibited Persons System.

(Id. § 11, Ex. 10); (see MJOP 3:2-5 [admitting the Armed and Prohibited Person System, i.e.,
APPS, was funded with general fund money prior to SB 819].)
B. The Term “Higher Tax” Plainly Includes the Tax Created by SB 819

When construing a provision of the state Constitution brought about by voter

initiative, we apply the same interpretive principles governing statutory

construction. [O]ur paramount task is to ascertain the intent of those who enacted

it. We look first to the provision’s language as the best indicator of the voters’

intent giving words their ordinary meaning and construing them in the context of

the measure as a whole and its overall scheme. Absent ambiguity, we presume that

the voters intend the meaning apparent on the face of an initiative measure ... and

the court may not add to the statute or rewrite it to conform to an assumed intent

that is not apparent in its language.

City of San Buenaventura v. United Water Conservation Dist., 235 Cal. App. 4th 228, 243 (2015)
(citations omitted) (quotation marks omitted). “Where there is ambiguity in the language of the
measure, ‘[b]allot summaries and arguments may be considered when determining the voters’
intent and understanding of a ballot measure.”” (/d.) (citation omitted).

Defendants are off the mark in claiming “SB 819 simply did not result in any change in
state statute resulting in anyone paying a ‘higher’ amount of anything.” (MJOP 6:16-18.) The
language of the constitutional provision at issue is simple, and the application here is clear.
Before SB 819, DROS Fee payers did not get singled out to pay for law enforcement
investigations of those on the APPS list, but after SB 819, they did. SB 819 created a firearm
purchaser tax that did not exist before SB 819, and going from zero tax to some amount of tax
plainly satisfies the “higher tax” element of a Proposition 26 claim.

1. Proposition 26 Was Intended to Prevent “Revenue-Neutral” Taxes, Like the

One Created by SB 819, from Being Enacted on a Bare Majority Vote

Even assuming arguendo that there could be any doubt about whether a “higher tax” exists
in this instance, the intent behind Proposition 26 is crystal clear, and it destroys Defendants’ claim
that “Proposition 26 does not apply.” (MJOP 6:6-19.) The express purpose of Proposition 26 was

to “broaden[] the definition of a state or local tax to include many payments currently considered

to be fees or charges.” (Franklin Decl. § 16, Ex. 15.) The state legislative analysis explained that

6
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“[g]enerally, the types of fees and charges that would become taxes under [Proposition 26] are
ones that government imposes to address health, environmental, or other societal or economic
concerns.” (Id.) And the ballot argument in favor of Proposition 26 clearly states that Proposition
26 requires “a two—thirds vote of each house of the Legislature to approve laws that increase taxes
on any taxpayer, even if the law’s overall fiscal effect does not increase state revenues.” (Id at
57) (emphasis added).

This requirement was intended “to end the Legislature’s practice of approving by a simple
majority vote so-called ‘revenue-neutral’ laws that increased taxes for some taxpayers but
decreased taxes for others.” Schmeer v. Cnty. of Los Angeles, 213 Cal. App. 4th 1310, 1329
(2013). SB 819 was exactly that, i.e., a law intended to “increase taxes for some taxpayers|, i.e.,
DROS Fee payers, ] but decrease[] taxes for others [i.e., all other taxpayers who do not pay the
DROS Fee].” SB 819 was exactly the type of “revenue-neutral” shell game that Proposition 26
was intended to thwart. Defendants’ failure to address this fact in the MJOP confirms what is
shown above: SB 819 created a “higher tax” on DROS Fee payers, and thus the MJOP fails.

2. SB 819 Created a Tax, Based on Department of Finance Guidance

Finally, Plaintiffs believe it is appropriate to restate something already argued in the
context of the underlying discovery dispute:® the California Department of Finance has clearly
stated that the funds at issue, “when transferred, may become proceeds of taxes.” (Motion to
Compel Further RFA Responses 9:9-27.) This is exactly what happened here: when DROS Fee
funds were transferred out of the DROS Special Account pursuant to SB 819 to fund activities
that were historically funded out of general tax revenues (e.g., APPS-based law enforcement
activities), the transferred DROS Fee funds became “the proceeds of taxes.” (Id.) Therefore,

although the DROS Fee did not completely change its character (assuming the Department is still

¢ Ie., Plaintiffs’ Motion to Compel Further Responses to Request for Admissions,
Set One, Propounded on Defendants Kamala Harris and Stephen Lindley; Memorandum
in Support thereof, at Section [IL.C.4. (hereinafter “Motion to Compel Further RFA
Responses|,]” dated and filed February 17, 2015); and the Reply filed in support thereof,
at Section IL.A.2. (dated and filed April 14, 2015). As stated in these briefs, Defendants’
MIJOP arguments arose as a purported justification once Plaintiffs sought to remedy
Defendants’ failure to fully comply with discovery propounded by Plaintiffs.

7
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funding the regulatory aspects of the DROS process via DROS Fee funds), the use of DROS Fee
funds for APPS-related law enforcement activities pursuant to SB 819 turned at least some
portion of the DROS Fee into a tax. If a change in statute causes the proceeds of a fee to become
“the proceeds of a tax[,]” that means there is a tax where there was no tax before, and thus there is
a “higher tax” as is required for a Proposition 26 claim. SB 819 transformed DROS Fee proceeds
into tax proceeds, and that “higher tax” prevents Defendants from prevailing on their MJOP.

C. The MJOP Cannot Be Used to Raise or Argue Factual Issues to Be Determined
During Future Merits Briefing

Based on the brevity of and lack of clarity in the MJOP, Plaintiffs are unsure if
Defendants are currently arguing only that: (1) Proposition 26 does not apply because the DROS
Fee itself was not raised as a result of SB 819, or if they are also arguing that (2) it does not apply
because the DROS Fee is in no part a tax, and 0% tax cannot be a “higher tax” triggering the
requirements of Proposition 26. If Defendants are attempting to argue whether the use of DROS
Fee funds for APPS-based law enforcement activities constitutes a tax, that issue is plainly not
ripe. To the extent Defendants are conflating the current dispute (whether SB 819 created a
“higher” tax), with one of the ultimate questions herein (whether the use of DROS Fee funds for
APPS-related activities constitutes a tax), such argument should be ignored at this stage.

Article XIIIA, section 3(d) of the California Constitution makes it absolutely clear that
determining whether the post-SB 819 DROS Fee is a tax hinges on multiple fact questions. That
is, in applying the relevant constitutional definition of what is a “tax,” the court will have to
wrestle with factual issues like whether the levy here falls within one of the factually based
exclusions (e.g., is the levy imposed for a specific benefit that non-payers do not receive?) or
whether the Department has met its burden to show, among other things, “that the amount is no
more than necessary to cover the reasonable costs of the governmental activity[.]” Cal. Const. art
XIIIA, § 3(a)(1), (d). Motions for judgments on the pleading are plainly not the proper mechanism
to resolve factual disputes. See Gerawan Farming, Inc. v. Lyons, 24 Cal. 4th 468, 504 (2000)
(holding that factual allegations are accepted as true and given liberal construction in response to

a motion for judgment on the pleadings). Accordingly, to the extent the MJOP includes an

8
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argument that turns on a factual question—either directly or as a foundational requirement for a

question of law—that argument should be ignored.

IV. CONCLUSION

The Department collects more than three million dollars every year because the amount of
the DROS Fee charged is well over what is required. (Franklin Decl. § 15, Ex. 14.) Under SB 819,
DROS Fee payers now bear the primary responsibility for funding APPS-related law enforcement
activities, a burden that all of California’s taxpayers shared equally before the law was adopted.
Plainly, SB 819 created a “higher tax” for DROS Fee payers.

The DROS surplus is not “found money.” If the legislature seeks to impose a “special tax”
on DROS Fee payers such that they pay a tax that others taxpayers do not, the legislature must
comply with the two-thirds vote requirement as they would when creating any other tax. It is of no
import that the money at issue was, in part, already collected by the Department when SB 819
became law. Whether or not a tax exists—and whether or not a “higher tax” exists—is a question
that turns on how the government intends to use the revenue regardless of when the revenue was
collected or how the levy is characterized at the time of collection. (Motion to Compel Further
RFA Responses 9:9-27.)

Plaintiffs have previously filed two briefs explaining why Defendants’ MJOP argument
fails.” And yet, the MJOP does not even attempt a rebuttal of Plaintiffs’ arguments. That fact is
telling. SB 819 is exactly the kind of “hidden” tax that Proposition 26 was intended to address.

For the reasons stated herein, the MJOP should be denied in its entirety.

Dated: May 19, 2015 MICHEL & ASSOCIATES, P.C.

TN

S€ott M. Franklin, attorney for Plaintiffs

7 See supra note 6.
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PROOF OF SERVICE

STATE OF CALIFORNIA
COUNTY OF LOS ANGELES

I, Laura L. Quesada, am employed in the City of Long Beach, Los Angeles County,
California. Iam over the age eighteen (18) years and am not a party to the within action. My
business address is 180 East Ocean Blvd., Suite 200, Long Beach, CA 90802.

On May 19, 2015, the foregoing document(s) described as
OPPOSITION TO DEFENDANTS’ MOTION FOR JUDGMENT ON THE PLEADINGS

on the interested parties in this action by placing
[ ] the original
[X] a true and correct copy
thereof enclosed in sealed envelope(s) addressed as follows:

Kamala D. Harris, Attorney General of California
Office of the Attorney General

Anthony Hakl, Deputy Attorney General

1300 I Street, Suite 1101

Sacramento, CA 95814

X (BYMAIL) As follows: I am "readily familiar" with the firm's practice of collection and
processing correspondence for mailing. Under the practice it would be deposited with the
U.S. Postal Service on that same day with postage thereon fully prepaid at Long Beach,
California, in the ordinary course of business. I am aware that on motion of the party
served, service is presumed invalid if postal cancellation date is more than one day after
date of deposit for mailing an affidavit.
Executed on May 19, 20135, at Long Beach, California.

X (VIA ELECTRONIC MAIL) As follows: I served a true and correct copy by electronic
transmission. Said transmission was reported and completed without error.
Executed on May 19, 2015, at Long Beach, California.

(PERSONAL SERVICE) I caused such envelope to delivered by hand to the offices of the

addressee.
Executed on May 19, 2015, at Long Beach, California.

X (STATE) I declare under penalty of perjury under the laws of the State of California that
the foregoing is true and correct.

(FEDERAL) I declare that I am employed in the office ofthe member of the bar of this
court at whose direction the-serviee-was made.

-,
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