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1 I. INTRODUCTION

2 No trial date has been set in the matter, and neither party has requested one, which means

3 that Defendants Kamala Harris, Stephen Lindley, and John Chiang’ (collectively “Defendants”)

4 will not be prejudiced if the Motion is granted. The Opposition fails to provide any legitimate

5 reason to deny the Motion, though it does include arguments that, at first blush, present an aura of

6 plausibility. This Reply is intended to expose those arguments as unfounded and confirm why the

7 Motion should be granted.

8
II. ARGUMENT

9
A. The Opposition Misrepresents the Scope of the Order Filed July 20, 2015, in an

10 Attempt to Manufacture an Argument that the Motion Is Untimely

11 Defendants seek to defeat the Motion by claiming that it “is nothing more than a late-in-

12 the-game attempt by plaintiffs to salvage certain claims that this Court has already dismissed

13 without leave to amend.” (Opp. at 1:8-1 1.) Defendants are wrong. Their position is based on an

14 untenable interpretation of the Court’s ruling on Defendants’ Motion for Judgment on the

15 Pleadings (“MJOP”), which is stated in the Order After Hearing filed July 20, 2015 (the “Order”).

16 The MJOP was based on a singular legal argument: “Proposition 26[21 Does Not Apply to

17 [Senate Bill] 819.” (Defs. Memo, of Points and Auth. in Sup. pfMot. for J. on the Plead. [“MJOP

18 Brief”] at 5:20). The Court accepted that argument, and issued the Order to dismiss: (1)

19 Plaintiffs’3first cause of action for failing to “state facts sufficient to constitute a cause of action

20 against moving defendants[,]” and (2) a portion of Plaintiffs’s second cause (said portion being

21 treated as its own claim) that was derivative of the first cause of action. (Order at 2:10-21.)

22 Plaintiffs’ first cause of action sought relief under the theory that Senate Bill 819 was

23

24
The Opposition does not address Plaintiffs’ request to replace a defendant; i.e.,

to remove former State Controller John Chiang as a defendant, and replace him with
25 Betty Yee, the current State Controller. It is presumed that proposed change is unopposed.

26 2 The current version of article XIII A, section 3, subdivision (a), of the California
Constitution, is the result of the passage of Proposition 26 in 2010. See 2010 Cal. Legis.

27 Serv. Prop. 26 (PROPOSITION 26).

28 “Plaintiffs” is used to refer to all of the plaintiffs in this action collectively.
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1 invalid under Proposition 26’s two-thirds vote requirement, i.e., “[b]ills enacting or increasing a

2 ‘tax’ require the approval of two-thirds of all members of each house of the Legislature under

3 article XIII A, section 3, subdivision (a) of the California Constitution[.]” (Complaint at ¶J 77-

4 80].) Plaintiffs’ second cause of action claimed, in part, that because Senate Bill 819 was invalid

5 under Proposition 26, Senate Bill 140 (an appropriation bill that relied on SB 819 as the source

6 for appropriation authorization) was also invalid. (Id. ¶ 86.) This aspect of the second cause of

7 action—treated as its own cause of action in the Order—was also dismissed via the Order because

8 it implicitly relied on the first cause of action being valid. (Order at 2:19-21.) Thus, the Order

9 resulted in the dismissal of nothing other than two Proposition 26-based causes of action (the

10 “Prop. 26 Claims”). (Id.)

11
1. The Court’s Dismissal of The Prop. 26 Claims Does Not Operate as a Bar on

12 All Causes of Action Related to Illegal Taxation

13 Inasmuch Defendants’ Motion for Judgment on the Pleadings solely concerned

14 Proposition 26-based arguments, and the fact that the Order dismisses only claims grounded in

15 Proposition 26, there is no legitimate basis for Defendants to claim Plaintiffs are trying to salvage

16 previously dismissed claims. (Defs. Memo. of Points and Auth. in Sup. pf Mot. for J. on the

17 Plead. [“MJOP”] at 5:20-7:6; Order at 2:10-28; Opp. at 1:8-11. ) None of Plaintiffs’ proposed

18 causes of action are based on Proposition 26 in any way. Plaintiffs’ proposed constitutionally-

19 based causes of action are all grounded in an article of the California Constitution previously

20 unmentioned in this Action (i.e., Article XIII). (Declaration of Scott M. Franklin in Support of

21 Plaintiffs’ Motion for Leave to File First Amended Complaint [“Franklin Decl.”] at Ex. 4 [i.e., the

22 proposed First Amended Complaint], ¶ 115-149). And the remaining proposed cause of action

23 has nothing to do with Proposition 26—it concerns whether SB 8 19’s expansion of the use of

24 Dealers’ Record of Sales (“DROS”) fees is “limited [to] funding enforcement of the Armed

25 Prohibited Persons System[(”APPS”),]” as opposed to Defendants’ position, which is that APPS

26 itself can be funded from DROS fees as a result of SB 819. (Id. ¶J 150-57); S.B. 819, 2011-12

27 Leg. Sess. § 1(g) (Cal. 2011) (italics added).

28 Clearly, Defendants are attempting to argue that because this Court dismissed two causes

2
REPLY IN SUPPORT OF MOTION FOR LEAVE TO FILE AMENDED COMPLAINT



1 of action that alleged the DROS Fee constituted an illegal tax under Proposition 26, the Plaintiffs

2 are now prevented from raising any challenge based on a claim that the DROS Fee includes an

3 illegal tax. (See, e.g., Opp. at 8:9-14 [“the [O]rder specifically dismissed plaintiffs’ ‘illegal tax’

4 claims without leave to amend[;] the time for plaintiffs to attempt to cure the deficiencies of the

5 “illegal tax” claims of the first and second causes of action has come and gone”] [emphasis added].)

6 But Defendants admit, perhaps unintentionally, that the proposed causes of action are “totally

7 new” and that “[t]he proposed seventh, eighth, and ninth causes of action allege new theories[,.]”

8 (Id. at 1:8-10, 6:14-15). Because the proposed causes of action were not at issue in the MJOP,

9 they are simply were not “already dismissed” by the Order, and the Order has no impact on the

10 relief requested via the Motion.

11 Dismissal of a cause of action simply does not, as Defendants surreptitiously argue,

12 prevent a plaintiff from amending its complaint to plead a similar cause of action based on a

13 completely new theory. In fact, denial of leave to amend is not justified when leave is sought well

14 before trial and the proposed amendment only concerns the introduction of new legal theories that

15 “relate to the same general set of facts” previously pleaded. See Kittredge Sports Co. v. Super. Ct.,

16 213 Cal. App. 3d 1045, 1048 (1989) (citation omitted); accord Morgan v. Super. Ct., 172 Cal.

17 App. 2d at 527, 530 (1959). “[I]t is a rare case in which a court will be justified in refusing a

18 party leave to amend his pleadings so that he may properly present his case.” Morgan, 172 Cal.

19 App. 2d at 530 (citations omitted) (internal quotation marks omitted). Here, there is no doubt that

20 Plaintiffs’ proposed new theories are based on the same facts as were originally stated in the

21 Complaint—the Proposed First Amended Complaint and the Complaint are identical as to the

22 substantive factual allegations therein. (Comp. at ¶J 1-72; Franklin Deci. at Ex. 4, ¶ 1-72.)

23 The Order resulted in the dismissal of Proposition 26-based causes of action nothing more.

24 Accordingly, Defendants are off-base in trying to convince the Court to deny the Motion under

25 the theory that the proposed causes of action are somehow vestiges of a previously dismissed

26 cause of action.

27
The Opposition does not mention, let alone attempt to distinguish, Kittredge,

28 Morgan, or any of the case law cited in the Motion.
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1
2. Defendants’ Assertion that the Motion Is Untimely Is Based on Strawman

2 Arguments that Should Be Ignored

3 Defendants’ make several strawman arguments in an attempt to paint the Motion as

4 untimely. (Opp. at 7:25-8:14). These arguments are based on the false premise debunked above,

5 and thus the arguments should be ignored. For example, Defendants state that Plaintiffs did not

6 seek leave to amend prior to the issuance of the Order, and that Plaintiffs never brought a motion

7 to reconsider the Order. (Id. at 8:6-11.) Ifthe instant Motion was an “attempt to cure the

8 deficiencies of the ‘illegal tax’ claims of the first and second causes of action[,]” then the

9 foregoing facts might be relevant. (Id. at 8:11-13). But as explained in Section II.A.1. above, the

10 Motion does not seek to “cure” or “salvage” a pre-existing claim, the Motion seeks leave to raise

11 new claims—claims that have nothing to do with Proposition 26 or the dismissed Prop. 26

12 Claims. Thus, Defendants’ attempt to paint Plaintiffs as less than diligent fails: Plaintiff had no

13 reason nor legal justification to take the action Defendants intimate should have been taken.

14
B. The Defendants Claims of Prejudice Are Irrelevant and Inappropriate

15
1. Defendants Are Improperly Attempting to Tack Together Two Separate

16 Cases, Brought by Different Parties, to Concoct a Claim of Prejudicial Delay

17 Defendants state that “Plaintiffs initiated litigation challenging the DROS fee and the APPS

18 program more than four years ago, first in federal court and then, more than two years ago, in state

19 court.” (Opp. at 8:16-18). Defendants are apparently arguing that prejudice would occur if leave

20 was granted now because, as Defendants see it, Plaintiffs have had “plenty of opportunities to

21 present their claims” “first in federal court and then. . . in state court.” (Id. at 8:16-24).

22 Defendants’ argument, however, is based on a false premise and is otherwise legally unjustified.

23 Defendants want the Court to treat Plaintiffs as if they were participants in a case where

24 there was a “similar group of plaintiffs, represented by the same counsel as [represents Plaintiffs]

25 in this case[.]” (Id.). But not one of the Plaintiffs is a party to the federal case referred to in the

26 Opposition, i.e., Bauer v. Harris, Case No. 1:11-cv-01440-LJO-MJS (E.D. Cal.). (Id. at 3:3-8).

27 Because Defendants provide no legal basis for their attempt to “tack” another case onto the instant

28 action, the Court should disregard any allegations about what occurred in the Bauer action.
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1 Granting this Motion would not effectively result in a fifth amended complaint, as Defendants

2 claim, it would result in afIrst amended complaint, sought well before trial. (Opp. at 8:19-20.)

3 First amended complaints are freely granted at this stage: “as a general proposition[,j a litigant is

4 entitled almost as a matter of right to amend a defective complaint at least once[.]” Cal. W.

5 Holding Co. v. Merrill, 7 Cal. App. 2d 131, 149 (1935).

6 Even setting aside the foregoing issue, Defendants are on the wrong track in attempting to

7 tally up the number of “opportunities” Plaintiffs have had to “present their claims with respect to

8 the DROS fee and the APPS program.” (Opp. at 8:16-23). Whether an amended complaint should

9 be allowed turns on “the facts and circumstances of th[e] case[,]” and not limited by “some

10 arbitrary number of complaints which can be filed.” Cunningham v. Burbank Bd. ofRealtors, 262

11 Cal. App. 2d 211, 217 (1968). Indeed, as there is no trial date in this case and Defendants have

12 never asked for one—a fact that is never discussed in the Opposition—it seems Defendants’ real

13 complaint here is not that the Motion is tardy, but that, if granted, it will increase the scope of the

14 litigation. That potential result would not constitute prejudice in this context, as explained below.

15
2. There Is No Authority that Supports Defendants’ Claim that Expansion of

16 the Scope of Litigation Constitutes Prejudice Justifying Denial of the Motion

17 The crux of Defendants’ prejudice claim is that granting the Motion “would effectively

18 triple the issues as to the DOJ defendants[;]” Defendants allege that “[s]uch an expansion of the

19 scope of this litigation at this stage is unwarranted.” (Opp. at 8:26-9:8.) Defendants cite three

20 cases to support their argument, but not one of them is on point. (Id. at 9:3-8.)

21 Defendants cite Cal. Cas. Gen. Ins. Co. v. Super. Ct., 173 Cal. App. 3d 274, 280-8 1

22 (1985), with a parenthetical stating the undisputed proposition that a ‘judge has discretion to deny

23 leave to amend where proposed amendment fails to state valid cause of action.” (Opp. at 9:3-7.)

24 Cal. Cas. does not, however, say anything about whether expansion of a case via an amended

25 complaint is “unwarranted,” which is what Defendants claim Cal. Cas. stands for. (Id.) Similarly,

26 though Defendants purportedly cite Foxborough v. Van Atta 26 Cal. App. 4th 217, 230 (1994) as

27 authority concerning whether the expansion of a case via an amended complaint is “unwarranted,”

28 Foxborough does not discuss that topic at all. Rather, Foxborough concerns a court’s undisputed
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1 ability to reject a proposed amended pleading if it fails to state a cause of action. Id.

2 Defendants’ logic is obtuse here, but it seems that, because there is no authority that

3 actually supports the argument they want to make, they are attempting to argue by analogy that

4 expanding the scope of the action is akin to failing to state a cause of action upon which relief can

5 be granted. That analogy, however, is obviously unsound: denial of a motion for leave to file a

6 patently meritless cause of action (e.g., a cause of action that clearly does not state a claim upon

7 which relief can be granted) does nothing to “result[] in a party being deprived of the right to

8 assert a meritorious cause of action[.]” Morgan v. Super. Ct., 172 Cal. App. 2d 527, 530 (1959)

9 (italics added). In contrast, a plaintiff would be “deprived of the right to assert a meritorious

10 cause of action” if its motion for leave to file an amended complaint is denied solely because the

11 amendment might increase a defendant’s litigation burden. Id.

12 Because Cal. Cas. and Foxborough say nothing about the possibility of an amended

13 complaint increasing the scope of litigation, and because Defendants have not provided any

14 argument even suggesting that the proposed first amended complaint “fails to state [a] valid cause

15 of action[,]” Defendants’ citations to Cal. Cas. and Foxborough should be ignored. Cal. Cas., 173

16 Cal. App. 3d at 280-8 1; accord Foxborough, Cal. App. 4th at 230.

17 Finally, Defendants cite Green v. Rancho Santa Margarita Mortg. Co. 28 Cal. App. 4th

18 686, 693-94 (1994) for the proposition that “if the Court were to grant the motion. .. [t]here

19 would be no end in sight for what is potentially at issue in this case, or for the inevitable

20 additional discovery.” (9:9-11.) This proposition is not only unfounded hyperbole, it is not

21 supported by the cite to Green.

22 The portion of Green cited by Defendants concerns a defendants’ attempt to file an

23 amended answer—after trial, appeal, and remand—where the “original decision not to plead

24 negligence [as an affirmative defense] was obviously deliberate and strategic, not a mere product

25 of inadvertence.” Green, 28 Cal. App. 4th 686, 693 n.3. Here, there is no “legal gamesmanship”

26 and Defendants do nothing to support their reference to that aspect of Green. (Opp. 9:9-12.) There

27 is no dispute that Plaintiffs only became aware of the proposed causes of action very recently, and

28 that the proposed causes of action were omitted from the Complaint unintentionally. (Opp. at
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1 8:23-24 [citing Pis.’ Mot. at 1]).

2 And as to Defendants’ reliance on Green for their claim that the Motion should be denied

3 because there will be “no end in sight. . . for the inevitable additional discovery granting the

4 Motion will lead to[,J” that claim is factually unsupported, and more importantly, legally

5 unsound. Green does make reference to the possibility of additional discovery as a factor cutting

6 against granting leave to amend a pleading (Green, 28 Cal. App. 4th at 692-93), but Defendants

7 fail to appreciate that this factor is only relevant where discovery is closed and granting leave

8 would require discovery to be reopened. See id. at 691 (the defendant sought leave to amend after

9 trial was complete and the case was appealed and then returned to the trial court on a single cause

10 of action) (citing Rainer v. Buena Cmty. Mem ‘1 Hosp., 18 Cal. App. 3d 240, 258 (1971)).

11 The general burden of litigation, even if increased via an amended complaint filed in good

12 faith, does not constitute a type of prejudice upon which the Motion can be denied. Because the

13 motion is neither untimely nor prejudicial, it should be granted.

14 III. CONCLUSION

15 The Opposition is a drafted to obscure. Defendants’ MJOP, and the Order’s response

16 thereto, are limited to claims made pursuant to Proposition 26. Because the new arguments

17 included in the proposed amended complaint are not derivative of Proposition 26 in any way,

18 granting the Motion cannot conflict with the Order. Further, because Defendants have not asked

19 for a trial date, discovery is still open, and there will be no prejudice to Defendants if the Motion

20 is granted. In light of the lack of prejudice and the long-standing judicial policy favoring parties

21 being allowed to pursue meritorious causes of action, the Motion should be granted.

22 /1/

23

24

25

26
Rainer is the only case cited in Green that discusses the “discovery factor,” and

27 Rainer concerned a “plaintiff’s request to amend her. . . complaint at the outset of...

28
trial[.J” Green, 28 Cal. App. 4th at 691; Rainer, 18 Cal. App. 3d 240, 257-58.
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Dated: December 4, 2015 MICHEL & ASSOCIATES, P.C.

2

Acott M. Franklin, attorney for Plaintiffs
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1 PROOF OF SERVICE

2 STATE OF CALIFORNIA

3 COUNTY OF LOS ANGELES

4 I, Laura L. Quesada, am employed in the City of Long Beach, Los Angeles County,
California. I am over the age eighteen (18) years and am not a party to the within action. My

5 business address is 180 East Ocean Blvd., Suite 200, Long Beach, CA 90802.

6 On December 4, 2015, the foregoing document(s) described as

7 PLAINTIFFS’ REPLY IN SUPPORT OF MOTION FOR LEAVE TO FILE AMENDED
COMPLAINT

8

9 on the interested parties in this action by placing
{ ] the original

10 [X] a true and correct copy
thereof enclosed in sealed envelope(s) addressed as follows:

11
Kamala D. Harris, Attorney General of California

12 Office of the Attorney General
Anthony Hakl, Deputy Attorney General

13 1300 I Street, Suite 1101
Sacramento, CA 95814

14
(BY MAIL) As follows: I am “readily familiar?? with the firm’s practice of collection and

15 processing correspondence for mailing. Under the practice it would be deposited with the
U.S. Postal Service on that same day with postage thereon fully prepaid at Long Beach,

16 California, in the ordinary course of business. I am aware that on motion of the party
served, service is presumed invalid if postal cancellation date is more than one day after

17 date of deposit for mailing an affidavit.
Executed on December 4, 2015, at Long Beach, California.

18
.X. (VIA ELECTRONIC MAIL) As follows: I served a true and correct copy by electronic

19 transmission. Said transmission was reported and completed without error.
Executed on December 4, 2015, at Long Beach, California.

20
— (PERSONAL SERVICE) I caused such envelope to delivered by hand to the offices of the

21 addressee.
Executed on December 4, 2015, at Long Beach, California.

22
. (STATE) I declare under penalty of perjury under the laws of the State of California that

23 the foregoing is true and correct.

24

_________

25

26

27

28

(FEDERAL) I declare that I am employed in the office
court at whose -.

of the bar of this
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