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5 By S. Lee, Deputy Clerk :7;‘
6
7
8 SUPERIOR COURT OF CALIFORNIA
9 COUNTY OF SACRAMENTO
10
DAVID GENTRY, JAMES PARKER, Case No. 34-2013-80001667-CU-WM-GDS
11 | MARK MIDLAM, JAMES BASS, and
CALGUNS SHOOTING SPORTS
12 | ASSOCIATION,
RULING ON REQUEST FOR
13 Plaintiffs and Petitioners, PRODUCTION OF WITHHELD
v. DOCUMENTS VIA EXPEDITED DISPUTE
14 RESOLUTION PROCEDURE
KAMALA HARRIS, in Her Official
15 | Capacity as Attorney General for the
State of California; STEPHEN
16 | LINDLEY, in His Official Capacity as
Acting Chief for the California
17 | Department of Justice, BETTY T. YEE,
in her official capacity as State
18 | Controller, and DOES 1-10,
19 Defendants and Respondents.
20 The Court has received and reviewed Petitioners’ brief and Respondents’ brief concerning
21 the subject documents which Respondents contend are privileged. Pursuant to their claims of
22
privilege, Respondents have refused to produce the documents in response to Petitioners’
23
” discovery requests. The Court has also received and reviewed the allegedly privileged documents.
25 Respondents’ brief only addresses their arguments concerning the deliberative process
26 | privilege. However, the “privilege log” to the submitted documents asserts numerous additional
27 | privileges which Respondents appear to have asserted in their responses to Petitioners. As
28
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1 | Respondents have failed to address these claimed privileges in their brief, the Court assumes they
2 | have abandoned these arguments.
3 California Penal Code section 28225 authorizes the Department to require a firearms
4
dealer to charge a purchaser a fee. The amount of the fee is to be no more than necessary to fund,
5
6 “(1) The department for the cost of furnishing this information.
7 (2) The department for the cost of meeting its obligations under paragraph (2) of
8 subdivision (b) of Section 8100 of the Welfare and Institutions Code.
(3) Local mental health facilities for state-mandated local costs resulting from the
9 reporting requirements imposed by Section 8103 of the Welfare and Institutions
Code.
10
(4) The State Department of State Hospitals for the costs resulting from the
11 requirements imposed by Section 8104 of the Welfare and Institutions Code.
12 (5) Local mental hospitals, sanitariums, and institutions for state-mandated local
costs resulting from the reporting requirements imposed by Section 8105 of the
13 Welfare and Institutions Code.
14 (6) Local law enforcement agencies for state-mandated local costs resulting from
the notification requirements set forth in subdivision (a) of Section 6385 of the
15 Family Code.
16 (7) Local law enforcement agencies for state-mandated local costs resulting from
the notification requirements set forth in subdivision (¢) of Section 8105 of the
17 Welfare and Institutions Code.
18 (8) For the actual costs associated with the electronic or telephonic transfer of
19 information pursuant to Section 28215.
(9) The Department of Food and Agriculture for the costs resulting from the
20 notification provisions set forth in Section 5343.5 of the Food and Agricultural
- Code.
21
(10) The department for the costs associated with subdivisions (d) and (¢) of
22 Section 27560.
23 (11) The department for the costs associated with funding Department of Justice
firearms-related regulatory and enforcement activities related to the sale, purchase,
24 possession, loan, or transfer of firearms pursuant to any provision listed in Section
16580.”
25
The Department of Justice may also directly charge the fee, sufficient to
26 reimburse it for the following costs:
27 “(1) For the actual costs associated with the preparation, sale, processing, and
filing of forms or reports required or utilized pursuant to any provision listed in
28 subdivision (a) of Section 16585.
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(2) For the actual processing costs associated with the submission of a Dealers'
Record of Sale to the department.

(3) For the actual costs associated with the preparation, sale, processing, and filing
of reports utilized pursuant to Section 26905, 27565, 27875, 27966, or 28000,
paragraph (1) of subdivision (a) of Section 27560, or paragraphs (1) and (2) of
subdivision (a) of, and subdivisions (b), (c), and (d) of, Section 27920.

(4) For the actual costs_associated with the electronic or telephonic transfer of
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information pursuant to Section 28215.” (Cal. Penal Code § 28230.)

Based on the plain language of these sections, the Department is required to perform
certain budgetary calculations in order to determine the proper amount of the section 28225 fee.
In their brief concerning the instant motion, Respondents contend budget reports, draft letters
concerning budgetary issues, and budget analysts’ analyses are subject to the deliberative process
privilege, and cannot be disclosed. Respondents argue “disclosure of the reports would chill the
full and candid assessment of departmental budget issues in general and similar issues affecting
the Bureau of Firearms in particular.”

“Under the deliberative process privilege, senior officials of all three branches of
government enjoy a qualified, limited privilege not to disclose or to be examined concerning not
only the mental processes by which a given decision was reached, but the substance of
conversations, discussions, debates, deliberations and like materials reflecting advice, opinions,
and recommendations by which government policy is processed and formulated.” (Regents of
University of California v. Superior Court (1999) 20 Cal.4th 509, 540)(concurring opinion,
emphasis added.) Courts have consistently found, “[n]ot every disclosure which hampers the
deliberative process implicates the deliberative process privilege. Only if the public interest in
nondisclosure clearly outweighs the public interest in disclosure does the deliberative process
privilege spring into existence.” (Cal. First Amendment Coalition v. Superior Court (1998) 67
Cal.App.4th 159, 172; see also Connell v. Superior Court (1997) 56 Cal.App.4th 601, Citizens for

Open Government v. City of Lodi (2012) 205 Cal.App.4th 296.)
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At issue are Respondents’ budget and expenditure decisions related to the setting and
continuation of the DROS fee. The public clearly has an interest in disclosure of documents
which identify the budgetary analyses performed by Respondents to support the amount of the

DROS fee. The legislature has authorized a limited fee in sections 28225 and 28230, which is to

Respondents are engaging in budgetary and other calculations concerning the appropriate amount
of the DROS fee, these records are discoverable in this matter. Respondents have failed to
provide a compelling reason why the public interest in nondisclosure outweighs its interest in
disclosure. This particular budgetary analysis appears to be designed for public scrutiny in light of
the statutory limitations imposed. The Court can identify no public interest in not disclosing
records of an analysis the Department is required to perform in order to charge the public a fee.

Respondents are ordered to produce the documents identified by Respondents as privilege
logitems 1,2,3,4,7,8,9, 10, 12, 13 and 14. Per the documents submitted to the Court, items 5,
6, and 11 were intentionally omitted by agreement of the parties. To the extent privilege log item
1 contains non-public employee information, such information shall be redacted prior to
production.

Conclusion

Respondents shall produce the documents as indicated above to Petitioners within 10 days
of the date of this ruling. Should any further issues arise in connection with the production of
these documents, the parties shall notify the Court.

DATED: June 1, 2015
MICHAEL P. KENNY

Judge MICHAEL P. KENNY
Superior Court of California,
County of Sacramento
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CERTIFICATE OF SERVICE BY MAILING
(C.C.P. Sec. 1013a(4))

I, the undersigned deputy clerk of the Superior Court of California, County of
Sacramento, do declare under penalty of perjury that I did this date place a copy of the above-
entitted RULING ON REQUEST FOR PRODUCTION OF WITHHELD DOCUMENTS
VIA EXPEDITED DISPUTE RESOLUTION PROCEDURE in envelopes addressed to each

of the parties, or their counsel of record as stated below, with sufficient postage affixed thereto

and deposited the same in the United States Post Office at 720 9" Street, Sacramento, California.
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SCOTT M. FRANKLIN, ESQ. ANTHONY R. HAKL
MICHEL & ASSOCIATES, P.C. Deputy Attorney General
180 E. Ocean Boulevard, Suite 200 P.O. Box 944255

Long Beach, CA 90802

Dated: June 2, 2015

Sacramento, CA 94244-2550

Superior Court of California,
County of Sacramento

By: S. LEE

Deputy Clerk
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